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PEEFACE TO THE SECOND EDITION. 

BY THE AUTHOR. 


When tMs work was first published, it was hoped 
that it would be found to supply, in some degree, a 
want which was believed to have been felt, although on 
diflferent occasions, both by the student and the lawyer 
occupied in actual practice. 

The student, when he devotes himself to the perusal 
of Law, is frequently advised by experienced friends, 
that he ought early to habituate himself to the perusal of 
Eeports at large, instead of pinning Ins faith upon the 
commentaries and abridgments of the treatise writers — 
" Helms est” says Lord Coke, '^‘petere fontes qiicmx 
sectari riviilos.” — When, however, he attempts to follow 
this advice, he finds himself astray amid the masses of 
accumulated lore which the Eeports present to him, the 
“ aliarum super alios acervatarum legimn, cumuli he 
feels his judgment perplexed, his choice distracted, and 
his immediate wish is, that some guide would direct 
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him to the IcoxLing cases, embodied in which he might 
discover those great principles of Law of which it is 
necessary that he should render himself thorough master 
before he can trace with accuracy the numerous ramifica- 
tions into which those principles are expanded in the 
surrounding multitude of decisions. 

The lawyer engaged in actual business frequently also 
feels the want of a portable collection of leading cases, 
but for a different reason. The leading cases are those 
with the names of which he is most familiar, which he 
has most frequently occasion to consult, and which, 
consequently, he would, if it were practicable, willingly 
carry into court or round the circuit with him. 

It was therefore thought that this collection might 
prove of some utility to both the classes of Readers just 
described. The cases it contains may all, it is believed, 
be properly denominated “ leading cases” Each involves, 
and is usually cited to establish, some point or principle 
of real practical importance. In order that the conse- 
quences of each may be understood, and its authority 
estimated as easily as possible, notes have been subjoined, 
in which are collected subsequent decisions bearing on 
the points reported in the text, and in which doctrines 
having some obvious connexion with them are occa- 
sionally discussed. This, though of course the least 



PREFACE TO THE SECOND EDITION. 


IX 


valuable part of the work, lias cost its author by far the 
greatest labour and anxiety; care has been taken in 
executing it not to allow the notes to digress so far from 
the subject-matter of the text, as to distract the reader’s 
mind from that to Avliich they ought to be subsidiary. 
In perusing them, it will be found that the facts of some 
of the cases cited are set forth at considerable length, 
and portions of the judgments transcribed verhatim. 
This is done only when the ease cited is itself of such 
importance as to merit the appellation of a leading 
case, with an abridgment of which the reader- is thus 
furnished, where it could not, consistently with the plan 
of the work, be presented to him entire. As to the 
references in the margin, they are in some instances 
taken from previous editions of the same case; for 
others, the present editor is responsible : the former are 
connected with the text, by letters, the latter by the 
sign f. 

In this second edition, the paging of the former one 
has been preserved.* This has been done because some 
gentlemen hacl, in works of much greater value, done 
this the honour of referring to it ; and it was thought 
desirable that those references should be applicable to 

* [In consequence of the enlargement of the original work in subsequent editions, 
this mode of paging became inconvenient and perplexing, and was discontinued. 
The fourth, fifth, and present editions are paged in the ordinary manner.] 
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tiiis eclitdoii as well as tlie fomieT. The place where a 
page in the former edition terminated and a new one 
commenced, is shown by the sign in the text, and the 
corresponding sign ” at the top of the page. Thus the 
first page of the former edition terminated at the word 
resolved, and the second page began with the figure 1, 
at which there is now an’'*’ in the second page of this 
edition. 

J. W. S. 

12, Kixg’,? Bench W-Ilk, 

FVb. 28, 1841. 
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Page 15, line 38, col. 2, 

Insert Shears y. Jacob, 1 Law P. C. P. 513. 

,, 196, line 9, col. 2. 

Insert Grill y. General Iron Screiv G oilier Co,, 1 Law. E. 
C. P. 600 ; S, 0,, 35 L. L 0. P. 321. 

,, 289, line 22, col. 1, 

Insert Wilkinson y. Evans, 35 L. J. C. P. 224. 

,, 378, line 24, col. 2, 

Insert Hornby y. Close, 2 Law E. Q. B. 153. 




TWYNE’S CASE. 


MICH, a ELIZ.—IN THE STAR CHAMBER. 
[eEPOETED 3 00 KH 80.] 


What transactions are fraudulent within St 13 Miz. 
c. 5, and 27 Miz. c. 4. 

In an information by' Coke, tbe Queen’s Attorney- Moor 63S. 
General, against Twyne of Hampshire, in the Star- b. 

Chamber, for making and publishing of a fraudulent ^* 

gift of goods. The case on the stat. of 13 Eliz. c. 5, See the stat. 
was such : Pierce was indebted to Twyne in 400Z., and 
was indebted also to C. in 200 L C. brought an action of 
debt against Pierce, and pending the writ, Pierce, being 
possessed of goods and chattels of the value of 300Z., in 5 a. 

secret made a general deed of gift of all his goods and 
chattels, real and personal whatsoever, to Twyne, in satis- 3 Inst. 152. 
faction of his debt ; notwithstanding that Pierce continued 70. a. 290. a. b. 
in possession of the said goods, and some of them 3^^ 47 

sold ; and he shore the sheep, and marked them with his 223, 308, 309. 

' . .3 Leon. 57. 

own mark : and afterwards C. had judgment against Latch. 222. 

Pierce, and had a fieri facias directed to the sheriff of 4^5^* 

Southampton, who by force of the said writ came to make 234^64^810 

execution of the said goods ; but divers persons, by Cro. Jac. 270, 

command of the said Twyne, did with force resist the pi.^i7,%i"^pi, 

said sheriff, claiming them to be the goods of the said 

Twyne by force of the said gift ; and openly declared by L^ntries, 207. b. 

the commandment of Twyme, that it was a good gift, and Hob. 72, I66. 

made on a good and lawful consideration. And whether 200. 

this gift, on the whole matter, was fraudulent and of no 

effect by the said act of (a) IS Eliz. or not, was the Co. Ent. Ib2. 

TOL. I. I B 
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question. And it was resolved by Sir Thomas Egerton, 
Lord Keeper of the Great Seal, and by the Chief 
Justice Popham and Anderson, and the whole court of 
Star-Chamber, that this gift was fraudulent, within the 
statute of 13 Eliz. And in this case divers points were 
resolved : 

1. That this gift had the signs and marks of fraud, 

(a) CodlD. 398. because the gift is general, without exception of his (a) 

apparel, or of anything of necessity ; for it is^ commonly 

(b) 2 Bulstr. said, quod (b) dolosus versatur in generalihus. 

2^Go. 34. a. The donor continued in possession, and used them 

as his own: and by reason thereof he traded and traf- 
ficked with others, and defrauded and deceived them. 

3. It was made in secret, et dona clandestina sunt 
semper suspiciosa, 

4. It was made pending the writ. 

5. Here was a trust between the parties, for the donor 
possessed all, and used them as his proper goods,, and 
fraud is always apparelled and clad with a trust, and trust 
is the cover of fraud. 

6. The deed contains, that the gift was made honestly, 
truly, and bond fide ; et clausydce inconsuef semper in- 
ducunt suspicionem. 

Secondly, it was resolved, that notwithstanding here 
was a true debt due to Twyne, and a good consideration 
of the gift, yet it was not wdthin the proviso of the said 
act of 13 Eliz., by which it was provided, that the said 
act shall not extend to any estate or interest in the 
lands, &c., goods or chattels, made on a good considera- 
tion and bond fide ; for, although it is on a true and good 
consideration, yet it is not bond fide, for no gift shall be 
deemed to be bond fide within the said proviso which is 
accompanied with any trust. As if a man be indebted to 
five several persons in the several sums of 20Z. and hath 
goods of the value of 20?., and makes a gift of all his 
goods to one of them in satisfaction of his debt, but there 

(c) Goidsl) 161. is a trust between them, that the donee shall deal (c) 
favourably with him in regard of his poor estate, either 
to permit the donor, or some other for him, or for his 
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benefit; to nse or have possession of them, and is con- 
tented that he shall pay him his debt when he is able, 
this shall not be called hond fide within the said proviso ; 
for the proviso saith on a good consideration; and hond 
fide ; so a good consideration does not suflS.ce; if it be not . 
also hond fide. And therefore, reader, when any gift 
shall be to you in satisfaction of a debt, by one who is 
indebted to others also : — 1. Let it be made in a public 
manner, and before the neighbours, and not in private, 
for secrecy is a mark of fraud. 2. Let the goods and 
chattels be appraised by good people to the very value, 
and take a gift in particular in satisfaction of your debt. 

3. Immediately after the gift, take the possession of 
them: for continuance of the possession in the donor is 
the sign of trust. And know, reader, that the said words 
of the proviso, on a good consideration, and hond fide, do 
not extend to every gift made hond fide; and, therefore, 
there are two manner of gifts on a good consideration, 
soil, consideration of nature of blood, and a valuable [v 
consideration. As to the first in the case before put ; if Cr. Jac. 127 . 
he who is indebted to five several persons, to each party Palm. 2ii. 
in 20J., in consideration of natural affection gives all his 
goods to his son, or cousin, in that case, forasmuch as 
others should lose their debts, &c., which are things of 
value, the intent of the act was, that the consideration in 
such cases should be valuable ; for equity requires that 
such gift, which defeats others, should be made on as 
high and good consideration as the things which are 
thereby defeated are ; and it is to be presumed that the 
father, if he had not been indebted to others, would not 
have dispossessed himself of all his goods, and subjected 
himself to his cradle ; and therefore it shaU be intended, 
that it was made to defeat his creditors ; and if con- 
sideration of nature of blood should be a good considera- < 
tion within this proviso, the statute would serve for little 
or nothing, and no creditor would be sure of his debt. 

And as to the gifts made hond fide, it is to be known, 
that every gift made hond fide, either is on a trust between 
the parties, or without any trust ; every gift made on 
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(a) 6 Co. 72. h. 


> 


(6) See Stat. 1 
Kicli. 3, cap. 1, 
and Sanders on 
UseSy 4th Ed. 
p. 23. 2 Eoll. 

779. 


2 EoU. 779. 


S3 H. 6. 16. 
7 Co. 39. b. 


a trust is out of this proviso ; for that which is betwixt 
the donor and donee, called {a) a trust per nomen speoio- 
sum, is in truth, as to all the creditors, a fraud, for they 
are thereby defeated and defrauded of their true and due 
debts. And every trust is either expressed or implied ; 
an express trust is, when in the gift, or upon the gift, the 
trust by word or writing is expressed : a trust implied is, 
Iwhen a man makes a gift without any consideration, or on 
ja consideration of nature, or blood only ; and therefore, 
if a man, before the statute of 27 H. 8, had bargained his 
land for a valuable consideration to one and his heirs, 
by which he was seised to the use of the bargainee : 
and afterwards the bargainor, without a consideration, 
enfeoffed others (b), who had no notice of the said bargain ; 
in this case the law implies a trust and confidence, and 
they shah be seised to the use of the bargainee ; so in 
the same case, if the feoffees, in consideration of nature 
or blood, and without a valuable consideration, enfeoffed 
their sons, or any of their blood, who had no notice of 
the first bargain, yet that shall not toll the use raised on 
a valuable consideration ; for a feoffment made only 
on consideration of nature or blood, shall not toll an use 
raised on a valuable consideration, but shall toll an use 
raised on consideration of nature, for both considerations 
are in cequali jure, and of one and the same nature. 

And when a man, being greatly indebted to sundry 
persons, makes a gift to his son, or any of his blood, 
without consideration, but only of nature, the law intends 
a trust betwixt them, soil., that the donee would, in con- 
sideration of such gift being voluntarily and freely made 
to him, and also in consideration of nature, relieve his 
father, or cousin, and not see him want who had made 
such gift to him, vide S3 H. 6. 38. by Prisot, if the father 
' enfeoffs his son and heir apparent within age, bond fide, yet 
the lord shall have the wardship of him : so note, valuable 
consideration is a good consideration within this proviso ; 
and a gift made bond fide is a gift made without any trust 
either expressed or imphed : by which it appears, that as 
a gift made on a good consideration, if it be not also 
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hond fide, is not within the proviso ; so a gift made hand 
fide, if it be not on a good consideration, is not within 
the proviso ; but it ought to be on a good consideration, 
and also hond fide. 

To one who marvelled what should be the reason that 
acts and statutes are continually made at every parliament 
without intermission, and without end ; a wise man made 
a good and short answer, both which are well composed 
in verse. 

Quseritur, ut crescunt tot magna volumina le^s ? 

In promptn causa est, crescit in orbe dolus. 

And because fraud ’and deceit abound in these days 
more than in former times, it was resolved in this case hy 
the whole court, that all statutes made against fraud 
should he liberally and beneficially expounded to sup-- 
press the fraud. Note, reader, according to their opinions, 
divers resolutions have been made. 

Between Pauncefoot and Blunt, in the Exchequer- Lane 44, 45* 

n Pauncefoot’s 

Chamber, Mich. 35 & 36 Eliz., the case was : Pauncefoot oase. 
being indicted for recusancy, for not coming to divine 
service, and having an intent to flee beyond sea, and to 
defeat the Queen of all that might accrue to her for his 
recusancy or flight, made a gift of all his leases and 
goods of great value, coloured with feigned considera- 
tion and afterwards he fled beyond sea, and afterwards 

. , j. 1 . [Conveyance 

was outlawed on the same indictment : and whetiier after commission 

this gift should he void to defeat the Queen of her 

forfeiture, either hy the common law, or by any statute, was valid, if good 
^ ^ consideration, 

the question.^ And some conceived that the common law, hond fide, and 
which (a) abhors all fraud, would make void this gift p^gg 
to the Queen, vide Mich. 12 & 12 Eliz. ; Dyer (h) 295 ; 

4 ■& 5 P. & M. 160. And the statute of (c) 50 E. 3, c. 6, Bayiis,^zvse^. 
was considered; but that extends only in relief of l. j.’ ok >57]. 
creditors, and extends only to such debtors as flee to 5 
sanctuaries, and other privileged places \ but some con- 295^ pi. 
ceived that the stat. of (d) 3 H. 7. c. 4, extends to this ^ 
case. For although the preamble speaks only of creditors, (c) co. Lit. 76. a. 
yet it is provided by the body of the act generally, that (d)^ Cro^EL 
all gifts of goods and chattels made or to he made on trust Lane 45. 
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to the use of the donor, shall he void and of no effect, hut 

that is to be intended as to all strangers who are to take 

prejudice by such gift, but between the parties themselves 

it stands good. But it was resolved by all the barons, 

(a) Co. Lit. 3. b. that the stat. 13 Eliz. c. 5 (a), extends to it ; for thereby 

3 iDsi 152. ’ * it is enacted and declared, that all feoffments, gifts, grants, 

6^’. 18. b.^' &c., to delay, hinder or defraud creditors and others of 

10 Co. 56. b. their iust and laivful actions, suits, debts, • accounts, 

1 Leon. 47, damages, penalties, forfeitures, heriots, mortuaries, and 

Leon.^sf'o, 223. I'oliefs,” shall be void, &c. So that this act doth not 

L^bch^ ^l* ^tend only to creditors, hut to all others who had cause 

Eoii. E^ep^ 493. of action, or suit, or any penalty, or forfeiture, &c. 

Gi\ El. 233, And it was resolved, that 'this word forfeiture should 

Cr^ intended only of a forfeiture of an obligation, 

Hob ^^"^2 ^166 "icecognizance, or such like, {as it ^vas objected by some, 

Yeiv. 196, 197. that it should, in respect that it comes after damage and 

n}?r°295* pL penalty), but also to everything %vhich shall by law be 

Kastal^ /o7’/ei^ to the king or subject And therefore, if a man, to 

duieot Deeds, prevent a forfeiture for felony, or by outlawry, makes a 

207. b. Lane 47, gift of all his goods, and afterwards is attainted or 

Doct. p^°200^^^* outlawed, these goods are (b) forfeited, notwithstand- 

{h) Co. Lit. ing this gift, the same law of recusants, and so the 
250. b. . . 

statute is expounded beneficially to suppress fraud. 

(c) Co. Lit. 76. Note well this w'ord (c) (declare) in the act of 13 Eliz., 

a. 290. b. which the parliament expounded that this was the 

(c2) Hard. 397. {d) common law before. And according to this resolu- 

MiocVs^cLe. decreed, Hil. 36 Eliz., in the Exchequer- 

Chamber. 


{6) Co. Lit. 
250. b. 


(e) Moor 605, 
€15. 

Bridgm. 23. 

5 Co. 60. b. 
Palm. 217. 
Lane 22. 

2 Jones 95. 


Mich. 42 & 43 Eliz. in the Common Pleas, on evidence 
to a jury, between Standen {e) and Bullock, these points 
were resolved by the whole court on the statute of 27 Eliz. 
c. 4. Walnisley, J., said, that Sir Christ. Wray, late C. J. 
of England, reported to him, that he and all his com- 
panions of the King’s Bench were resolved, and so directed 
a jury on evidence before them ; that where a man had 
conveyed his land to the use of himself for life, and after- 
wards to the use of divers other of his blood, with a 
future power of revocation, as after such feast, or after 
the death of such one ; and afterwards, and before the 
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power of revocation began, he, for valuable consideration, 
bargained and sold the land to another and his heirs ; 
this bargain and sale is within the (a) remedy of the said (a) 1 Sid. 133 . 
stat. For although the stat. saith, ''the said first con- 
veyance not by him revoked, according to the power by 
him reserved,” which seems by the literal sense to be 
intended of a present power of revocation, for no revoca- 
tion can be made by force of a future power until it conies 
in esse ; yet it was held that the intent of the act was, that 
such voluntary conveyance which was originally subject to ’ 
a power of revocation, be it inprcBsenti orinfutiiro, should ! 
not stand against a purchaser bond fide for a valuable con- 
sideration ; and if other construction should be made, * 
the said act would serve for little or no purpose, and it 
would be no difficult matter to evade it: so if A. had 
reserved to himself a power of revocation with the assent 
of B., and afterwards A. bargained and sold the land to 
another, this bargain and sale is good, and within the 
remedy of the said act ; for otherwise the good provision 
of the act, by a small addition, and evil invention, would 

be defeated (h), W Sed mde 2 

^ ^ Show. 46, post 

And on the same reason it was adjudged, 38 Eliz,, in in notis, 

the Common Pleas, between Lee and his wife executrix 
of one Smith plaintiff, and Mary (c) Colshil, executrix of W 2 And. 55, 
Thos. Colshil, defendant in debt on an obligation of 1000 G-odb. 210. 
marks, Rot. 1707. The case -was, Colshil, the testator, had M^S’or^857^.^^’ 
the office of the Queen’s customer, by letters patent, to 
him and his deputies ; and by indenture between him 
and Smith, the testator of the'plaintiff, and for 6001. paid, 
and lOOZ. aoin. to be paid during the life of Colshil, 
made a deputation of the said office to Smith ; and Colshil 
covenanted with Smith, that if Colshil should die before 
him, that then his executors should pay him 300/. And 
divers covenants were in the said indenture concerning 
the said office, and the enjoying of it ; and Colshil was 
bound to the said Smith in the said obligation to perform 
the covenants ; and the breach was alleged in the non- 
payment of the SOOZ., forasmuch as Smith survived 
Colshil ; and although the said covenant to repay the 
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(a) Style 29, 

Cro. EL 520, 

Cro. Jac. 209, 
Hob. 75. 

Co. Lit. 234. a. 
12 Co. 78. 

8 Inst. 148, 154. 
3 Keb. 26, 659, 
660, 717, 718. 

1 Brownl. 70, 

71. 2 And. 

55, 107. 

3 Bulst. 91. 

3 Leon. 33. 

1 Bol. Eep. 

157, 256. 

Goldsb. 180. 

(d) 2 And. 56, 
57, 108. 

1 Mod. Hep. 35, 
36. Hob. 14. 

11 Co. 27. b. 

2 Rolfe’s 28. 

Co. Lit. 224. a. 

2 Jones 90, 91. 
Cro. El. 529, 
530. Gro. Car. 
338. Godb, 
212, 213. 

1 Brownl. 64. 
Plowd. 68. b. 
Moor 856, 857. 
Ley 75, 79. 

(c) 1 Co. 112. b. 
174. a. 

Co. Lit. 237. a. 
Hob. 337, 338. 
Moor 605. 

2 Rol. Rep. 337, 
496. Wincb. 65, 

{d) Go. Ent. 
676. b. 19. 

Cro. EL 444, 
445. Lane 45. 
Upton and Bas- 
set’s Case. 


(e) Plow. 46. b. 
55. a. 

Fitz. Replic. 15. 
Br. Trespass, 26, 
Br. Collusion 4. 
Br. Property 6. 
2 Inst. 713. 

14 H. 8. 8. b. 

H. 6. 5. a. b, 
[Bao'ton v. 
Vanheythuysen, 
11 Hare, 126.] 


300L was lawful, yet, forasmuch, as the rest of the cove- 
nants were against the statute of (a) 5 E. 6, cap. 16, and if 
the addition of a lawful covenant should make the obliga- 
tion of force as to that (6), the statute would serve for 
little or no purpose ; for this cause it was adjudged, that 
the obligation was utterly void. 

2nd, It was resolved that if a man hath power of revoca- 
tion, and afterwards to the intent to defraud a purchaser, 
he levies a (c) ‘fine, or makes a feoffment, or other convey- 
ance to a stranger, by which he extinguishes his power, 
and afterwards bargains and sells the lands to another for 
a valuable consideration, the bargainee shall enjoy the 
land, for as to him, the fine, feoffment, or other convey- 
ances by which the condition was extinct, was void by the 
said act ; and so the first clause, by which all fraudulent 
and covenous conveyances are made void as to purchasers, 
extend to the last clause of the act, soil, when he who 
makes the bargain and sale had power of revocation. And 
it was said that the statute of Eliz. hath made voluntary 
estates made with power of revocation, as to purchasers, in 
equal degree with conveyances made by fraud and covin 
’ to defraud purchasers. 

Between (cl) Upton and Basset in trespass, Trin. 37 
Eliz. in the Common Pleas, it was adjudged that if a man 
! makes a lease for years by fraud and covin, and afterwards 
makes another lease bond Jide^ hut without fine or rent, 
reserved, that the second lease should not avoid the first 
lease. 

For first it was agreed, that by the common law an 
estate made by fraud should be avoided only by him 
who had a former right, title, interest, debt, or demand, 
as by S3 H. 6, a sale in open (e) market by -covin shall 
not bar a right vrhich is more ancient: nor a covenous 
• gift shall not defeat execution in respect of a former 
debt, as it is agreed in 22 Ass. 72; hut he who hath 
right, title, interest, debt, or demand more puisne shall 
‘ not avoid a gift or estate precedent by fraud by the 
common law. 

2nd, It was resolved, that no purchaser should avoid a 
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precedent conveyance made by fraud and covin, but he 
who is a (a) purchaser for money or other valuable con- { a ) Cro. El. 
sideration ; for although in the preamble it is said (for 
money or other good consideration), and likewise in the 
body of the act (for money, or other good consideration), 
yet these words (good consideration) are to be intended 
only of valuable consideration, and that appears by the 
clause which concerns those who had power of revocation, 
for there it is said, for money or other consideration paid 
or given, and this (paid) is to be referred to (money), and 
(given) is to be referred to (good consideration), so the 
sense is for money paid, or other good consideration given, 
which words exclude all consideration of nature or blood, 
or the like, and are to be intended only of valuable con- 
siderations which may be given; and therefore he who 
makes a purchase of land for a valuable consideration is 
only a purchaser within the statute, and this latter clause 
doth well expound these words (other good consideration), 
mentioned before in the preamble and body of the act. 

And so it was resolved, Pasch. 32 Eliz. in a case referred l And. 233. 
out of the Chancery to the consideration of Wyndham Beaumont’s Case, 
and Periam, Justices : between John Nedham, plaintiff, 
and Beaumont, Serjeant-at-law, defendant, where the case 
was. Hen. Babington seised in fee of the manor of Lit- 
Church, in the county of Derby, by indenture, 10th Feb, 

8 Eliz. covenanted with the Lord Darcy, for the advance- 
ment of such heirs males, as well those he had begot, as 
those he should afterwards beget on the body of Mary 
then his wife (sister to the said Lord Darcy), before the 
feast of St. John Baptist then next following, to levy a 
fine of the said manor to the use of the said Henry for 
his life, and afterwards to the use of the eldest issue male 
of the bodies of the said Henry and Mary, begotten in 
tail, &c., and so to three issues of their bodies, &c., with 
the remainder to his right heirs. And afterwards, 8 Mai% 
anm 8 Eliz., Henry Babington, by fraud and covin, to 
defeat the said covenant, made a lease of the said manor 
for a great number of years to Kobert Heys : and after- 
wards levied the fine accordingly : and on conference had 



10 


twyne’s case. 


(a) 2 Holl. Hep. 
305 , 306 . 


(h) Cro. El. 
445 . 


{c) Cro. EL 
445 . 


with the other Justices, it was resolyed, that although the 
issue was a purchaser, yet he was not a purchaser in 
vulgar and common intendment : also consideration of 
blood, natural affection, is a good consideration, but not 
such a good consideration which is intended by the statute 
of Eliz., for (a) a valuable consideration is only a good 
consideration within that act. In this case, Anderson, 
C. J. of the Common Pleas, said, that a man who was of 
small understanding, and not able to (b) govern the lands 
which descended to him, and being given to riot and dis- 
order, by mediation of his friends, openly conveyed his 
lands to them, on trust and confidence that he should 
take the profits for his maintenance, and that he should 
not have power to waste and consume the same ; and 
afterwards, he being seduced by deceitful and covenous 
persons, for a small sum of money bargained and sold his 
land, being of a great value : this bargain, although it 
was for money, was holden to be (c) out of this statute, for 
this act is made against all fraud and deceit, and doth not 
help any purchaser, who doth not come to the land for a 
good consideration lawfully and without fraud or deceit : 
and such conveyance made on trust is void as to him who 
pimchases the land for a valuable consideration bond fide, 
without deceit or cunning. 

And by the judgment of the whole court Twyne was 
convicted of fraud, and he and all the others of a riot. 


Statute IS Eliz. c. 5 (made 
perpetual by 29 Eliz. c. 5), after 
reciting that feoffments, gifts, 
grants, alienations, conveyances, 
bonds, suits, judgments, and exe- 
cutions have been contrived of 
malice, fraud, covin, collusion, &c., 
to delay, hinder, or defraud cre- 
ditors, or others of their just and 
lawful actions, suits, debts, ac- 
counts, damages, &c., proceeds to 


declare and enact that every feoff- 
ment, &c., of lands, tenements, 
hereditaments, goods and chat- 
tels, or any of them, by miting or 
otherwise, and all and every bond, 
suit, judgment, and execution made 
for any intent and purpose before 
declared and expressed, shall be 
as against that person, his heirs, 
successors, executors, &c., whose 
actions, suits, &c., are or might 
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be in anywise disturbed, hindered, 
delayed, or defrauded, utterly void, 
? By sect. 6, however, the act is not 
to extend to any estate or interest 
in lands, &c., on good considera- 
tion and hond fide, lawfully con- 
veyed to any person, &c., not 
Slaving notice of such covin, &c. 
This act was not by any means 
the first attempt of the legislature 
to foil covenous transactions, for 
by 3 H. 7, c. 4, '' all deeds of gift 
of goods and chattels made or to 
be made of trust to the use of the 
person or persons that made the 
same deed of gift” are declared 
‘'void and of none effect.” And 
by the prior act of 50 Ed. 8, c. 6, 
after reciting “ that divers persons 
do give their tenements and chat- 
tels to their friends by collusion 
to have the profits at their will 
and after do flee to the franchise 
of Westminster, of St. Martin-le- 
Grand of London, or other such 
privileged places, and there do 
live a great time with a high 
countenance of another man’s 
goods, and profits of the said tene- 
ments and chattels, till the said 
creditors shall be bound to take 
a small parcel of their debt and 
release the remnant, it is ordained 
and assented that if it be found 
that such gifts be so made by col- 
lusion, that the said creditors shall 
have execution of the said tene- 
ments and chattels as if no such 
gift had been made.” Another 
statute containing provisions on 
the same subject, 2 E. 2, c. 3 [has 
been repealed by 26 & 27 Viet. 


c. 125, with, amongst other qualifi- 
cations, this somewhat enis^matical 
one, that the repeal of that and 
other acts is not to affect any 
“ principle or rule,” &c., “ derived 
by, in, or from the repealed enact- 
ment”]. 

When it is attempted to invali- 
date a transfer of goods by show- 
ing it to fall within the f)rovisions 
of 13 Eliz. c. 5, a question arises 
proper for the consideration of a 
jury, who are to say whether the 
transaction was hond fide, or a 
contrivance to defraud creditors. 
Where a bill of sale of chattel 
property is executed by a debtor 
to his creditor, purporting to 
convey the property to the vendee 
immediately, yet the vendor is 
after its execution suffered to re- 
main in possession, a very strong 
presumption of fraud arises; for, 
as Lord Coke remarks in the prin- 
cipal case, continuance in posses- 1 
sion by the donor is a sign of a| 
trust for his benefit, and therefore 
in Edivards v. Harhen, 2 T. R. ■ 
587, where a creditor took an 
absolute bill of sale of the goods 
of his debtor, but agreed to leave 
them in his possession for a limited 
time, and in the meantime the 
debtor died, 'whereupon the credi- 
tor took and sold the goods, he was 
held liable to be sued as executor 
de son tort for the debts of the de- 
ceased. See Shears v. Rogers, 3 B. 
& Ad. 363. Indeed, in Edwards 
V. Harben, the court went so far 
as to say, “ This has been argued 
as a case in which the want of pos- 
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session is only evidence of fraud, 
and that it was not such a circum- 
stance, per se, as makes the trans- 
action fraudulent in point of law. 
That is the point we have consi- 
dered, and we are all of opinion 
that if there be nothing but the 
absolute conveyance without the 
possession, that, in point of law, is 
fraudulent.” See also Bamford v. 
Baron, ibid, in notis ; Reid v. 
Blades, 5 Taunt. 212 ; Baget v. 
Perchard, 1 Esp. 205 ; Martin v. 
Perchard, 2 W. Bl. 702. Nay, 
Lord EUenborough thought that 
if the vendor remained in posses- 
sion of the goods after the sale 
thereof, the case was not bettered 
by the vendee’s remaining in pos- 
session along with him ; and, there- 
fore, in Wordall v. Smith, 1 Gamp. 
833, where an action was brought 
aofainst the sheriff of Middlesex 
for a false return to a wit of fieri 
facias sued out by the plaintiff 
against John Mason, and returned 
by the sheriff nulla bona, and 
upon the trial it appeared that 
Mason had, before the issuing of 
the fi, fa., assigned all his effects 
to a creditor, whose servant was 
immediately put into the house, 
and remained conjointly with 
Mason, Lord EUenborough di- 
rected a verdict for the plaintiff, 
saying, '^To defeat the execution 
there must have been a bond fide 
substantial change of possession. 
It is a mere mockery to put ano- 
ther person in to take possession 
jointly with the former owner of 
the goods. A concurrent posses- 


sion with the assignor is colour- 
able ; there must be an exclusive! 
possession under the assignment, 
or it is fraudulent and void, as 
against creditors.” 

However, though in PJdivards 
V. Harben it was laid down in the 
express terms above stated, that 
an absolute sale without dehvery 
of possession was, in point of law, 
fraudulent, the tendency of the 
courts has lately been to qualify 
that doctrine, and leave the whole 
circumstances of each case to a 
jury, bidding them decide whether 
the presumption of fraud deducible 
from the absence of a transmuta- 
tion of possession shall prevail. 
And, indeed, it ought to be re- 
marked, that even in Edwards v. 
Harben, the words of BuUer, J., 
were, “ If there be nothing but an 
absolute conveyance, without the 
possession, that in point of law is 
fraudulent ; ” by which his lord- 
ship may have intended, that 
where there was nothing, i. e., no 
facts whatever appearing in the 
case except the absolute convey- 
ance and the non-delivery, that 
then the inference of fraud would 
be so strong, that a jury ought 
not to resist it. But it is very 
different in cases where, although 
the conveyance is absolute, and 
the possession has not passed, still 
there are surrounding circum- 
stances which show that a fraud 
may not have been intended ; in 
such cases it cannot properly be 
said, that there is '^nothing but 
an absolute conveyance without 
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the possession!' Therefore in 
Latimer v. Batson ^ 4 B. & 0. 652, 
'where the sheriff seized the goods 
of the Duke of Marlborough, and 
sold them to the judgment creditor, 
who sold them to the plaintiff, 
who put a man in possession but 
allowed them to remain in the 
duke’s mansion and be used by 
him as before, it was held that it 
was properly left to the jury to 
say whether the sale was a bond 
fide sale for money paid by the 
plaintiff ; and that, if so, they 
should find a verdict for him. 
Here the goods had been seized 
by the sheriff, who is a public 
officer, and his seizure a public 
act, so that the transaction was 
accompanied with some notoriety, 
and as the secrecy of the transfer 
is a badge of fraud (see the prin- 
cipal case, and Mace v. Gammel, 
Lofft. 782), so is the notoriety of 
the transfer always a strong cir- 
cumstance to rebut the presump- 
tion thereof. See Latimer v. Bat- 
son ; Leonard v. Baker, 1 M. & 
S. 251 ; Watkins v. Birch, 4 Taunt. 
823 ; Jezeph v. Ingram, 8 Taunt. 
838 ; Kidd v. Rawlinson, 2 B. & 
P.59; Cole v. Davies, 1 Lord Eaym. 
724. [Macdona v. Swiney, 8 Ir. 
G. L. Eep. 73.] 

It may, therefore, be safely laid 
down, that, under almost any cir- 
fcumstances, the question, fraud 
[or no fraud, is one for the con- 
isideration of the jury. See the 
judgments in Martindale v. Booth, 
3 B. & Ad. 498, where several cases 
estabhshing this point are cited ; 


and see in Carr v. Burdiss, 5 
T}Twh. 316, the expressions of 
Parke, B. ; Deiuey v. Bayntun, 6 
East, 257; Reed v. Blades, 5 Taunt. 
212 ; and per Tindal, C. J., Lindon 
V. Sharp, 6 Man. & Gr. 898 ; 7 
Scott, K E. 730, S. C. [Pennell 
V. Dawson, 18 C. B. 355 ; Darvill 
V. Terry, 6 H. & N. 807, S. C. 30 
L. J. Exch. 254. In Biddulph v. 
Gould, Q. B., 22 June, 1863, an 
exaggeration in the bill of sale of 
the amount of the consideration 
given was held not to invali- 
date it, though the mistatement 
was intentional ; the jury finding 
that it was made innocently, 
though the making it was unbusi- 
nesslike. So, in Chancery there 
are no rules establishing parti- 
cular circumstances to be indelible 
badges of fraud ; but the question 
of bona fides is there also one of 
fact ; Hale v. The Metropolitan 
Saloon Omnibus Go., 28 L. J. Cha. 
777.] 

The above observations apply 
to cases where the conveyance is 
absolute, and there is no transmu- 
tation of possession, but where the 
conveyance is not absolute to take 
effect immediately, as, for instance, 
where it is by way of mortgage, 
and the mortgagee is not to take 
possession till a default in payment 
of the mortgage money, there, as 
the nature of the transaction does 
not call for any transmutation of 
possession, the absence of such 
transmutation seems to be no evi- 
dence of fraud. We consulted,” 
says Buller, J., in Edivards v. 
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Harhen, '' witli all the judges, who 
are unauimously of opinion, that 
unless possession accompanies and 
follows the deed, it is fraudulent 
and void ; I lay stress on the 
words accompanies and follo%vs, 
because I shall mention some cases 
where, though possession was not 
delivered at the time, the con- 
veyance was held not to be frau- 
dulent.” And then his lordship 
proceeds to point out the distinc- 
tion between '' deeds, or bills of 
sale which are to take place im- 
mediately, and those which are to 
take place at some future time: 
for, in the latter case, the posses- 
sion continuing in the vendor till 
that future time, or till that con- 
dition is performed, is consistent 
with the deed, and such possession 
comes within the rule as accom- 
panying ctnd folloiving the deed.” 
See B. N. P. 258, and Cadogan v. 
Kennett, Cowp. 486 ; Minslmll v. 
Lloyd, 2 M. & W. 450. This 
doctrine w^as affirmed and acted 
upon in the case of Martindale v. 
Booth, 8 B. & Ad. 505, and in 
Reed v. Wilmot, 7 Bing. 577. See 
also jDer Tindal, G. J., Reeves v. 
Cktpper, 5 Bing. N. C. 140. Cases 
may, and probably will, arise in 
which it may be attempted to 
take advantage of this doctrine 
for the purposes of fraud, by in- 
troducing terms consistent with 
the continuing possession of the 
vendor into deeds really intended 
not to operate as a bond fide trans- 
fer of property, but to enure for 
the vendee’s protection. In such 


a case, however, the collusion, as 
soon as discovered, would be held 
to invalidate the deed as much as 
if the conveyance purported upon 
the face of it to be absolute, for 
the presence or absence of fraud 
depends on the motives of the 
party making the conveyance. See 
Niinn V. Wilson, 8 T. R. 521 ; 
per Le Blanc, J., Riches v. Evans, 
9 a & P. 640. 

[Thus, in cases of secret transfer 
not impeachable on the ground of 
fraud, or want of consideration, 
the 13 Eliz. c. 5, left the creditor 
liable to incur a loss by trusting 
to the false appearance of owner- 
ship which the debtor s continuance 
in possession presented. In the 
events of bankruptcy and insol- 
vency this defect in the law has 
been remedied by later statutes, 
which vest in the assignees, upon 
order of the court, all goods which 
by consent and permission of the 
true owner are in the debtor’s 
possession, order, or disposition at 
the time of his bankruptcy or 
arrest, and of which he was then 
the reputed owner, 12 & 18 Yict. 
c. 106, s. 125 ; 1 & 2 Viet. c. 110, 
s. 57 ; see Heslop v. Baker, 8 
Exch. 411 ; Qiiatermaine v. Bit- 
tleston, 13 C. B. 138 ; Hamilton 
V. Bell, 10 Exch. 545 ; Spackman 
V. Miller, 12 C. B. N. S. 65.9 ; and 
Reynolds v. Hall, 4 H. & N. 519. 
But in general the secrecy of the 
transfer was not absolutely fatal 
to its validity, until the 17 & 18 
Yict. c. 36, “An act for preventing 
frauds upon creditors by secret 
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bills of sale of personal chattels.” 
The provisions of this important 
enactment extend to all bills of 
sale made after the passing of the 
act (that is to say, after the 10th 
of July, 1854), whether they be 
absolute or conditional, or subject 
or not subject to any trusts, and 
which empower the grantee to 
seize or take possession, either 
with or without notice, immedi- 
ately or at a future time, of any 
property or effects comprised in 
the bill. See s. 1. Under the 
term '' bill of sale,” this act in- 
cludes assignments, transfers, de- 
clarations of trust without transfer, 
and other assurances of personal 
chattels ; and also powers of attor- 
ney, authorities, or licences to take 
possession of personal chattels as 
security for any debt.” See s. 7. 
But it does not extend to assign- 
ments for the benefit of creditors 
{General Furnishing, Co, v. 
Venn, 2 H. & C. 153 ; S. C. 32 L. J. 
Exch. 220), marriage settlements 
{Foster v. Foivler, 28 L. J. Q. B. 
210), transfers of ships, transfers 
of goods in the ordinary course of 
business of any trade or calling, 
or bills of sale of goods in foreign 
parts or at sea, bills of lading, 
delivery orders, or any other docu- 
ments used in the ordinary course 
of business as proof of the posses- 
sion or control of goods. See s. 7 ; 
and -Allsop v. Day, 7 H. & N. 
457. Under the term personal 
chattels ” the statute comprehends 
goods, furniture, fixtures (see 
Waterfall v. Penistone, 6 E. & B. 


876), and other articles capable of 
complete transfer by delivery (see 
Sheridan v. McCartney, 12 Ir. 
C. L. Rep. 506) ; but not chattel 
interests in real estate or shares in 
government securities, or in incor- 
porated or joint-stock companies, 
choses in action, or stock and pro- 
duce not removable from any farai 
or lands either by reason of a con- 
tract or a custom. Of every such 
bill of sale or written instrument 
a registration is required by the 
statute ; for it is provided by s. 1, 
that within twenty-one days after 
the making of every bill of sale 
{Banhiiry v. White, 2 H. & C. 
300), the instrument, with its 
schedule {Green v. AUenhoroiigh, 
2 H. & C. 468), or inventory, or a 
copy, must be filed in the Queen’s 
Bench {Cheney v. Courtois, 18 
C. B. N. S. 634 ; by 24 & 25 
Viet. c. 91, s. 34, no copy is to be 
registered unless the original is 
produced stamped, Bellamy v. 
Said, 4 B. & S. 265, 32 L. J. 
Q. B. 366), and there must be also 
filed together with it {Grindell 
V. Brendon, 6 C. B. N. S. 698), 
an affidavit deposing to the time 
at which the instrument was 
made, and giving a description of 
the residence {Attenborough v. 
Thompson, 2 H. & N. 559 ; 
Blackwell v. England, 8 E. & B. 
540 ; Hewer v. Cox, 3 El. & El. 
428 ; 30 L. J. Q. B. 73), and occu- 
pation {Allen V. Thompson, 1 H. 
& N. 15 ; Morewood v. The South 
Yorkshire Railway Company, 3 
H. & N. 798 ; Pickard v. Bretz, 5 
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H. & N. 9 ; Foulger v. Taylor, 5 
H. & N. 202 ; Hatton v. English, 
7 E. & B. 94 ; Beales v. Tennant, 
29 Law J. Q. B. 188 ; Gray v. 
Jones, 14 C. B. N. S. 748 ; 
General Furnishing and UfhoU 
stery Go. v, Venn, 32 L. J. Exch. 
220; S. 0. 2 H. & G 153; 
Adanis v. Graham, 32 L. J. Q. B. 
71 ; London and Westminster 
Loan Co. v, Chace, 12 G B. N. S. 
730; S. G 31 LJ. GP. 314), of 
the person making it ; or if it be 
made by any person under or in 
execution of any process then of 
the person proceeded against, and 
also of every attesting witness to 
the instrument. See Fficholson 
V. Cooi^er, 3 H. & N. 384 ; and 
Routh V. RoiMot, 1 El. & El. 
850 ; S. 0. 28 Law J, Q. B. 280 ; 
Banhury v. White, 2 H. & G 300 ; 
Webster r. Blackman, 2 Post. & 
Finl. 491 ; In re Ha^ns, 10 Ir. Ch. 
Eep. 100 ; and Wilcoxon v. Scorby, 
27 L. J. Exch. 154. If these re- 
quisites are not complied with the 
bill of sale is to all intents and 
purposes void as against assignees 
in bankruptcy or insolvency, or 
under assignments for the benefit 
of creditors, and as against sheriffs’ 
officers and others seizing the pro- 
perty under process of any court 
of law or equity, and as against 
every person on whose behalf the 
process issued, with regard to all 
personal chattels which at or after 
the time of the bankruptcy, or of 
filing the petition, or of making 
the assignment, or of executing 
the process (as the case may be), 


and after the twenty-one days 
(Marples v. Hartley, 1 B. & S. 1 ; 
S. C. 30 L. J. Q. B. 92), are in the 
possession or apparent possession 
{Davies v. Jones, 5 June, 1862, 
Exch. ; Gough v. Everard, 2 H. & 
G 1 ; S. C. 82 L. J. Exch. 210) of 
the person by whom the instru- 
ment was made, or against whom 
the process issued. See ss. 1 & 7. 
The latter of these sections de- 
clares that goods are to be deemed 
in the apparent possession of the 
maker of the bill of sale so long as 
they remain on any land or pre- 
mises occupied by him, or are used 
and enjoyed by him in any place, 
notwithstanding that formal pos- 
session has been taken by or given 
to another. The 2nd section of the 
act requires conditions or defea- 
sances to the bill of sale to be 
written on the same paper or 
parchment, see Robinson v. Col- 
lingwood, 17 C. B. N. S. 777 ; and 
the 3rd, 4th, and 5th sections pro- 
vide the public with facilities for 
ascertaining the particulars of the 
bills of sale which have been filed. 
The effect of this statute has 
been to provide creditors with the 
means of detecting transfers of 
goods in almost all cases where 
the debtor is intended to remain 
in possession ; for there is practi- 
cally so much danger that the cir- 
cumstances under which the act 
avoids the conveyance will occur, 
that a case can hardly happen in 
which the grantee can safely omit 
to give to the bill of sale the pre- 
scribed publicity. Eeputed owner- 
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ship, within the meaning of the 
12 & 18 Viet. c. 106, s. 125, is not 
affected by the act, Badger v. 
Shaw, 2 EL & El. 472 ; 29 L. J. 
Q. B. 73; and see per Turner, 
L. J., in Stansjield v. Ouhitt, 27 
Law J. Cha. 266. The act applies 
to bills of sale of future property, 
Holroyd v. Marshall, 10 Ho. of 
Lords Ca., 191. A bill of sale 
given subject to a previous bill to 
a third party is not vitiated by 
the latter being unregistered,^ Ed- 
^vards v. English, 7 E. & B. 564.] 

There are some cases, that for 
instance of the sale of a ship at 
sea, in which an actual delivery 
being impossible, no presumption 
of fraud can possibly arise from 
the substitution of one merely 
symbolical. Atkinson v. Maling, 
2 T. E. 472. [In the case of 
British ships, notoriety of transfer 
is to a ceiiain extent secured by 
the Merchant Shipping Act, 1854 
(the 17 & 18 Viet. c. 104), which 
requires that when any registered 
ship, or any share in her, is dis- 
posed of to persons qualified to be 
owners of British ships, the trans- 
fer must be made by bill of sale, 
which must contain a description 
of the ship, and must be registered 
according to the provisions of that 
act. See ss. 55 and 57, and the 
18 & 19 Viet. c. 91, s. 11. This does 
not apply to a wreck or hulk wLich 
has lost the character of a ship. 
The European, &c,. Mail Oo. v. 
The Peninsular & 0., <&c., Co,, Ex. 
T. T., 1866.] 

It will be observed that the 


statute of Elizabeth only declares 
the fraudulent conveyance to be 
void, as against that person, his 
heirs, successors, executors, &c., 
who are, or might be in anywise 
disturbed, hindered, delayed, or 
defrauded.’’ Such a conveyance 
is good as against the party exe- 
cuting it, Robinson v. MEonnel, 
2 B. & A. 134 ; and also as against 
any other person privy and con- 
senting to it. Steel v. Broivn and 
Parry, 1 Taunt, 381 : \Olliver v. 
King, 25 Law J. Cha. 427 ;] and 
as against strangers other than cre- 
ditors or bond fide purchasers for 
valuable consideration, Bessey v. 
Windham, 6 Q. B. 166. See* as 
to the question of evidence raised 
in the latter case, White v. Morris, 
11 C. B. 1015. [If before the 
conveyance is avoided the trans- 
feree assigns the goods to a bond 
fide purchaser for value, the trans- 
fer is valid. Morewood v. The 
South Yorkshire Railway Com- 
pany, 3 H. & N. 798. A sham 
transfer for the purpose of defraud- 
ing creditors has been held not to 
pass the property in the goods 
even as between the debtor and 
his confederate, Botves v. Foster, 2 
H. & N. 779.] 

In the principal case, Pierce, 
the grantor, was indebted to the 
grantee, Twyne, which debt would 
have been a sufficient considera- 
tion to support a bond fide trans- 
fer of the goods, and the ground 
on which the court proceeded was 
not that there was no sufficient 
consideration to sustain a grant 
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by Pierce to Twyne, but that the 
secrecy, the non-delivery; the 
clausiilcB inconsuet'cB, &c., raised a 
presumption that the whole trans- 
action was collusive and a juggle, 
and though puiporting to be a 
sale was, in reality,- the creation of 
a trust for the benefit of Pierce ; 
to use their own words, ‘^it was 
resolved that, notwithstanding 
here was a true debt due to 
Twyne, and a good consideration 
of the gift, yet it was not within 
the proviso of the said act -of 
13 Eliz., by which it 'was provided 
that the said act shall -not extend 
to any estate or interest in lands, 
&c.,* goods or chattels, made on 
good consideration and bond fide ; 
for although it is on a true and 
good consideration, yet it is not 
bond fide, for no gift shall be 
deemed to be bond fide, within 
the said proviso, which is accom- 
panied with any trust.’' In other 
^words, although a debtor has a 
right to prefer one creditor to 
another, and by making a transfer 
of his property to one favoured 
claimant to defeat the other, pro- 
vided he do so in an open manner, 
and without any further object 
than his act upon the face of it 
imports ; — still the law will not 
allow a creditor to make use of 
his demand to shield his debtor; 
and, while he leaves him in statu 
quo by forbearing to enforce the 
assignment, to defeat the other 
creditors by insisting upon it. 
■“Thus, (to illustrate this position 
by Lord Coke’s words in the prin- 


cipal case,) “ if a man be indebted 
to five several persons in the 
several sums of 202., and hath 
goods of the value of 202., and 
makes a gift of ah his goods to 
one of them in satisfaction of his 
debt, hut there is a trust between 
them that the donee shall deal 
favourably with him in regard of 
his poor estate, either to permit 
the donor or some other person 
for him, or for his benefit, to use 
or have possession of them, and is 
contented that he shall pay him 
his debt wdien he is able ; this 
shall not be called bond fide 
within the said proviso, for the 
proviso saith on a good considera- 
tion and bond fide, so a good con- 
sideration doth not suffice if it be 
not also bond fide"' There is, 
however no doubt but that a 
debtor (so he be not a trader in 
contemplation of bankruptcy) may 
openly prefer one creditor to the 
rest, and transfer property to him 
even after the others have com- 
menced their actions, Pickstoch 
V. Lyster, 3 M. & S. 371 ; Eolbird 
V. Anderson, 5 T. R. 235 ; Meux 
V. Howel, 4 East, 1 ; Eastwich v. 
Caillcmd, 5 T. R. 420 ; Bowen v. 
Bramidge, 6 C. & P. 142 ; Goss v. 
JS'eale, 5 B. M. 19 ; p^ches v. 
Evans, 9 0. & P. 640, Lord 
Abinger; Eveleigh v. Purssord, 
2 Mo. & R. 539, Rolfe, B.; [Fo2- 
verhanvpton and Staffordshire 
Banking Company v. Marston, 
7 H. & K 148; S. C. 30 L. J. 
Exch. 402]. See however Owen 
V. Body, 5 A. & E. 28. Upon this 
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footing stands a deed executed for 
the benefit of creditors, so soon as 
any creditor knows of and assents 
to it ; Harland v. Sinks, 15 Q. B. 
713 ; [or without his assent, if the 
assignment be to a creditor and 
be communicated to him. Siggers 
V. Evans, 5 E. & B. 867 ; and 
Evans v. Jones, 3 H. & C. 423, 
where the transfer was by a trust 
deed under the Bankruptcy Act, 
1861]. And it is broadly laid 
down in Wood v. Dixie, 7 Q. B. 
892, that a sale of property for 
gf ood consi deration is not, either at 
common law or under the statute, 
void merely because it is made 
with intent to defeat the expected 
'execution of a judgment creditor 
[accord. Hale v. the Saloon Omni- 
bus Company, 4 Drew. 492 : Dar- 
vill V. Terry, 6 H. & N. 807 ; 
S. C. 30 L. J. Exch. 355 ; but see 
Bott V. Smith, 21 Beav. 511. The 
statute has been held to avoid an 
assignment in consideration of 
past debts, by a person in a dying 
state, of policies of insurance on 
his life, Stohoe v. Cowan, 30 L. J. 
Cha. 882, Rolls]. An assignment 
of all his effects in trust for his 
wife, by a man about to be tried 
for felony, has been held to come 
within t^is statute, and to be 
fraudulent and void as against the 
crown, Shaw v. Bean, 1 Stark. 
319 ; Jones y. Ashurst, Skinn. 
357 ; Morewood v. Wilkes, 6 C. & 
P, 145; and Pauncefoofs Case, 
sup. pp. 5, 6. Vide R. v. Bridger, 
1 M. & W. 145 ; \Saunders v. 
Wharton, 32 L. J. Cha. 224 ; but 


an assignment before conviction, 
by a person guilty of felony, vnU, 
if made for good consideration and 
bond fide, be good, Chowne v. 
Baylis, 31 Beav. 351; 31 L. J. 
Cha, 757, M. R]. A deed has been 
held void which purported to create 
a trust for all the creditors, but con- 
tained terms which [might], if ac- 
cepted, have imposed on them the 
liability of partners. Owen v. 
Body, 5 A. & E. 22. That case was, 
however, distinguished in Janes v. 
Whitbread, 11 C. B. 406 ; and 
Coates V. Williams, 7 Exch. 205, 
(where the power given to the 
trustees to carry on the business 
only extended to winding it up ;) 
[and has been explained in Hick- 
man V. Cox, 18 C. B. 817 ; 3 C. B., 
N. S. 523 ; 8 Ho. of Lords Oa. 
268 ; 9 C. B., K S. 4 ; which 
decides that the execution by the 
creditors of a deed by which the 
debtor assigns his property to 
trustees in trust to continue his 
trade, and apply the profits in dis- 
charge of their claims, does not 
make them partners]. A deed of 
separation, (reciting an agreement 
to separate in consequence of dis- 
putes,) and whereby the husband 
granted an annuity to trustees for 
his wife’s benefit, has been holden 
void as against creditors, Clough 
V. Lambert, 10 Sim. 174 ; and see 
Frampton v. Frampton, 4 Beav. 
287 ; Cowx v. Foster, 1 Johns. & 
Hem. 30. [And where an insol- 
vent trader had sold his property, 
partly in consideration of an an- 
nuity to his wife if she survived 
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him, she was, on his death, de- 
clared to be a trustee of the 
annuity for the creditors, French 
V. French, 6 De G. M. & G. 95, 
and see Neale v. Day, before 
Wood, V. G, 28 L. J, Cha. 45. A 
marriage settlement on the wife 
will, though the marriage was 
honestly contracted, be void 
against creditors on the husband’s 
bankruptcy, if she knew he had 
committed an act of bankruptcy 
within such period as to be 
capable of sustaining the adjudi- 
cation, and after the accruing of the 
petitioning creditor’s debt, Frazer 
V. Thompson; 4 De G. & J. 659 ; 
so where there is an intent to de- 
fraud and delay the creditors, and 
the marriage was merely part of a 
scheme to protect the property 
from their claims, Columbine v. 
Penhall, 1 Sm. & Giff 228. See 
also where a deed of dissolution of 
partnership was held void against 
' creditors as being maid fide, Fx 
parte Mayou, 3^L. J. ; Ba. 25. 
As to the favour accorded in 
Chancery to family arrangements, 
see PenhalL v. Elvnn, 1 Sm. & 
Giff 258.] 

A judgment and execution 
contrived of malice ” are within 
the same mischief and same rule 
as a gift or assignment. An early 
case on this subject is West v. 
Skipp, 1 Ves. sen. 244, in which it 
is laid’ down by Lord Hardwicke, 
that if a creditor seize the goods 
of his debtor and suffer them to 
remain long in his hands, this is 
evidence of fraud. See Lovick v. 


Groivder, 8 B. & C. 1S2 ; Immy 
V. Magnay, 11 M. & W. 267 ; 
Hunt V. Hooper, 12 M. & W. 
664. 

It has been said by Lord Mans- 
field, that “the principles of the 
common law, as now universally 
known and understood, are so 
strong against fraud in every shape, 
that the common law would have 
attained every end proposed by 
stat. 18 Eliz. c. 5,” [and see per 
Lord Westbury, L. C., in Ex parte 
Mayou, ubi supra]. The question, 
whether a gift be fraudulent within 
the meaning of this statute is very 
different indeed from the question, 
whether, if made by a trader, it 
would be fraudulent, and an act 
of bankruptcy vdthin the meaning 
of the bankrupt act. The latter 
question may be answered in each 
case by reference to one of the 
fallowing three rules : — 

1. Any transfer which is frau- 
dulent within the meaning of the 
statute of Ehzabeth, is also frau- 
dulent, and an act of bankruptcy, 
under the bankrupt act ; and void 
as against the assignees upon an 
insolvency. Doe d. Grimsby v. 
Ball, 11 M. & W. 531 [and the 
judgment of Lord Wensleydale in 
Billiter v. Yoiing, 6 E. & B. 17]. 

2. Any conveyance to a creditor 
by a trader of his whole property, 
or of the whole with an exception 
merely nominal, in consideration 
of a bygone and pre-existing debt, 
though not fraudulent within the 
statute of Elizabeth, is fraudulent 
under the bankrupt act, and an 
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act of bankruptcy, Lindon v. 
Sharp, 7 Scott, N. R 730 ; 6 Man. 
& Gr. 895, S. C. ; Graham v. Chap- 
man, 12 C. B. 85 ; Hutton v. 
Cruthvell, 1 E. & B. 15 ; Young y, 
Waud, 8 Exch. 221 ; Smith v. 
Cannan, 2 E. & B. 35 ; [Bittle- 
stone V. Cooke, 6 E. & B. 296 ; 
Hale Y. Allnutt, 18 C. B. 505; 
Bell Y. Simpson, 2 H. & N. 410 ; 
Harris v. Rickett, 4 H. & N. 1 ; 
Smith Y. Timms, Cam. Scac., 1 H. 
& C. 849 ; S. C. 32 L. J. Exch. 
215 ; Lacon v. Liffen, 32 L. J. 
Cha. 315; Pennell v. Reynolds, 
11 C. B. N. S. 709; Turner v. 
Hardcastle, 11 C. B. K S. 683; 
S. C. 31 L. J. C. P. 1^8 p Whit- 
more V. Glaridge, 31 L. J. Q. B. 
141, affirmed 33 L. J. Q. B. 87; 
Ex parte Leivis, 31 L. J. Ba. 11 ; 
Ex parte Colemere, So L. J. Ba. 
8 ; Young v. Fletcher, 3 H. & 
C. 732]. The note to Graham v. 
Chapman, 12 C. B. 94 (a), as to 
the date of the introduction of this 
rule into the Bankrupt Law is 
erroneous, Law v. Skinner, 2 W. 
BL 996, having been decided in 15 
Geo. III. (not 15 Geo. II., as there 
incorrectly stated), upon the autho- 
rity of Worsely v. Be Mattos, 1 
Burr. 467, decided in 31 Geo. II. 

3. A transfer by a trader of 
part of his property to a creditor, 
in consideration of a by-gone and 
pre-existing debt, though not 
fraudulent within the statute of 
Elizabeth, is fraudulent,- and an 
act of bankruptcy under the bank- 
rupt act, if made voluntarily and 
in contemplation of bankruptcy ; 


or if it otherwise have the effect 
of defeating or delaying creditors. 
Smith Y, Cannan, 2 E. & B. 35 ; 
[Young v. Fletcher, 3 H. &C. 732, 
S. C. 34 L. J. Exch. 154 ; Bills v- 
Smith, 34 L. J. Q. B. 68]. 

It has been laid down that a 
voluntary conveyance is not frau- 
dulent against creditors within 
the 13th Eliz., unless the party 
making it was indebted at the 
time, or nearly so; Holcroft's Case, 
Dyer, 294 (5) ; Stephen v. Olive, 
2 Bro. R. 9 ; Lush v. Wilkinson, 
5 Ves. 384; B. N. P. 257; and 
indeed Lord Alvanley has said 
that to invalidate a settlement 
made after marriage, by the 13th 
Eliz., the settlor must be in insol- 
vent circumstances, 5 Ves. 384 ; 
see Shears v. Rogers, 3 B. & Ad. 
362 ; Battershee v. Farrington, 1 
Swanst. IQ^^RusscUy. H ammond, 

1 Atk. 15 ; MiddlecomheY, Marlow, 

2 Atk. 220 ; Lord Townsend v. 
Wyndham, 2 Yes. 1, 10. In some 
instances, however, a contrary 
doctrine has prevailed : see B. N. 
P. 257 ; Toivnseoid v. Westacott, 
2 Beav. 340 ; 4 Beav. 58, S. C. : 
where the grantor was consider- 
ably in debt at the time, and in- 
solvent within three years after; 
Scarf V. Soulby, 1 Mac, & G. 364 ; 
where Lord Cottenham approved 
of the decision in Townsend v. 
Westcvcott; [French v. French, 7 
De G. Mac. & G. 95, where the 
fact that the creditors were de- 
layed, and not the sufficiency of 
the estate, if realised, to pay aU 
the debts, was considered to be 
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the criterion ;] and it would be 
diflS.cult to contend that a con- 
veyance proved to be made with 
the express intent to defraud even 
future creditors would not be void 
as against them, indeed that very 
point seems involved in Tarhach 
v. Marhury, 2 Vern. 510, and 
Hungerford v. Earle, 2 Yem. 261. 
[See also Jenkyn v. Vaughan, 3 
Drewry, 419 ; and Barling v. 
Bishop, 6 Jur. N. S. 812.] And, 
if the conveyance does not leave 
the grantor enough to pay his 
present debts, he is for this pur- 
pose considered as if insolvent at 
the time of the conveyance. 
Jackson v. Botvley, 1 Car. & M. 

^97, Erskine, J. [But the deed 
may be void though it do leave 
him enough, Spirett v. Willoivs, 
84 L. J. Cha: 365. See further, as 
to what constitutes insolvency, 
R. V. Saddlers' Co., 10 Ho. of L. 
Ga. 404 ; S. C. 32 L. J. Q. B. 337. 
The result of the cases is thus 
stated by Wood, Y. Q, in Holmes 
V. Penney, 3 Kay & J. 99 : '' The 
mere fact of a settlement beinsr 
voluntary is not enough to render 
it void against creditors ; but there 
must be unpaid debts, which were 
existing at the time of making 
the settlement, and the settlor 
must have been at the time not 
necessarily insolvent, but so largely 
indebted as to induce the court 
to believe that the intention of 
the settlement, taking the whole 
transaction together, was to de- 
fraud the persons who at the time 
of making the settlement were 


creditors of the settlor. . . Where, 
in order to evade the statute, a 
person being considerably indebted 
makes a voluntary settlement, 
which would he void if impeached 
by those who were then his credi- 
tors, and afterwards pays them off, 
and a new set of creditors stand in 
their places, . . . such a settle- 
ment would be void against the 
subsequent creditors, because it 
would be a fraud on the statute.” 
In Spirett v. Willows, 34 L. J. 
Cha. 367, the Lord Chancellor 
(Westbury) says ''there is some 
inconsistency in the decided cases 
on the subject of conveyances in 
fraud, of creditors ; but I think the 
following conclusions are well 
founded. If the debt of the credi- 
tor, by whom the voluntary settle- 
ment is impeached, existed at the 
date of the settlement, and it is 
shown that the remedy of the 
creditor is defeated or delayed by 
the existence of the settlement, it 
is immaterial whether the debtor 
was or was not solvent after 
making the settlement. But if a 
voluntary settlement or deed of 
gift be impeached by subsequent 
creditors, whose debts had not 
been contracted at the date of the 
settlement, then it is necessary to 
show either that the settlor made 
the settlement with express intent' 
to ' delay,' hinder, or defraud cre- 
ditors,' or that after the settle- 
ment the settlor had no sufficient 
means or reasonable expectations 
of being able to pay his then ex- 
isting debts ; that is to say, was 
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reduced to a state of insolvency, 
in which case the law infers that 
the settlement was made with 
intent to " delay, hinder, or defraud 
creditors,’ and is therefore frau- 
dulent and void. It is obvious 
that the fact of a voluntary settlor 
retaining money enough to pay 
the debts which he owes at the 
time of making the settlement, 
but not actually paying them, 
cannot give a different character 
to the settlement, or take it out of 
the statute. It still remains a 
voluntary alienation or deed of 
gift, whereby, in the event, the 
remedies of creditors, whose debts 
existed at the time, are ' delayed, 
hindered, or defrauded.’ ”] It has 
been held to make no difference 
that the debt was contracted, not 
by the paiiy making the convey- 
ance but by his ancestor from 
whom he derived the estate, Ap- 
harry v. Bodingham, Ci-o. Eliz. 
56 ; Gooch's Case, 5 Rep. 60 ; see 
Richardson v. Horton, 7 Beav. 
112 ; and as a fraudulent con- 
veyance by the heir is void, so is 
one by an executor or administra- 
tor of the property of the deceased, 
and he is chargeable with what he 
so conveys as assets, Doe v. Fal- 
lows, 2 T 3 n’wh. 460, 2 C. & J. 481. 
And property fraudulently con- 
veyed by the deceased himself is, 
in contemplation of law, assets for 
payment of his debts in the hands 
of his executors. Shears v. Rogers, 
3 B. & Ad. 363. By sec. 3 of st. 
13 Eliz., parties to the fraudulent 
conveyance, bond, &c., forfeit a 


year’s value of the lands or tene- 
ments conveyed, the whole value 
of the chattels, and the amount 
of any co venous bond, half to the 
crown, and half to the parties 
grieved ; the assignees of an in- 
solvent are parties grieved within 
this section. Butcher v. Harrison, 
4 B. & Ad. 129 ; the fraudulent 
conveyance being void as against 
them. Doe d. Grimsby v. Bcdl, 11 
M. & W. 531. 

As a general rule, in the case 
of ordinary creditors, where the 
debtor is not dead, bankmpt, or 
insolvent, the statute of 13 Eliz. 
operates only upon property capa- 
ble of being taken in execution. 
Thus, before 1 & 2 Viet. c. 110, it 
is found laid down that copyholds 
are not, generally speaking, within 
13 Eliz., on account of their not 
being, generally speaking, subject 
to debts, Mattheius v. Feaver, 1 
Cox, Ch. Ca. 278, and the same 
is stated to be the law, since that 
statute, in a learned work, 1 
Scriven on Copyholds, by Stalman, 
146. It would seem, however, 
that the law is otherwise, since the 
11th section of that statute has 
subjected copyholds, like other 
lands, to execution by elegit. 
With regard to choses in action, it 
has been laid down by Lord Cot- 
tenham, in NorcuU v. Dodd, Gr. 
& Ph. 100, that a voluntary assign- 
ment of a chose in action is not 
fraudulent as against creditors, 
within the meaning of st. 13 Eliz.. 
during the lifetime of the assignor, 
since it could not be reached by 
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an execution. But that^ after Ms 
deatli, it might be treated as frau- 
dulent in a proceeding against the 
executor, because the chose in 
action would have been assets in 
his hands available towards pay- 
ment of the creditors ; and that in 
case of an insolvency it becomes 
fraudulent by the conjoint opera- 
tion of 13 Eliz. c. 5, and the insol- 
vent act. Pursuing this doctrine, 
it should seem [and, since the 4th 
edition of this work, has been de- 
cided] that a voluntary assignment 
of such choses in action as are 
seizable in execution by the pro- 
visions of 1 Viet. c. 110, would now 
be subject to the operation of 13 
Eliz. c. 5. [Barrack v. M'Gidlochj 
3 Kay & J. 110.] And, with 
submission, an assignment of a 
chose in action, (or other property 
not seizable in execution), under 
circumstances which (if the pro- 
perty were seizable) would make 
the conveyance void under 18 
Eliz. c. 5, seems void in case of a 
subsequent bankruptcy or insol- 
vency as against the assignees, 
who, but for the assignment, would 
be entitled to the property, Abr- 
cutt V. Dodd, siijprd. In Bmis v. 
Thomas, 12 A. & E. 536, it was 
laid down as a general proposition 
that a voluntary assignment of a 
bond (before 1 & 2 Viet. c. 110) 
was not void as against creditors ; 
but the important distinction 
between an ordinary execution, 
under which the bond could not 
have been taken, and the statutory 
execution, so to speak, of an insol- 


vency, does not appear to have 
been there adverted to. Perhaps 
it was considered not to arise upon 
the pleadings. 

The effect of 13 Eliz. c. 5 upon 
the sheriff’s duty has been ex- 
plained by the Court of Ex- 
chequer in Imray v. Magnay, 11 
M. & W. 267 ; from which decision 
it follows that the sheriff is bound 
(at all events if he have notice of 
the fraud) to seize and sell, not- 
withstanding a fraudulent assign- 
ment or judgment and execution, 
and that if he do not, an action 
lies against him. That case was 
followed by Christopherson v. 
Burton, 3 Exch. 160, and recog- 
nised in Shattoek v. Carden, 6 
Exch. 727. In Remmett v. Law- 
rence, 15 Q. B. 1010, however, 
Lord Campbell expressed a wish 
to have the case of Imray v. 
Magnay reconsidered. 

The statute 27 Eliz. c. 4, being 
in pari materid with the 13 Eliz. 
c. 5, is referred to in the text, in 
illustration of the doctrine there 
laid down, respecting the construc- 
tion of the latter statute. The 
27 Eliz. (rendered perpetual by 
30 Eliz. cap, 18) was enacted for 
the protection of purchasers, as 13 
Eliz. was for that of creditors. It 
enacts that every conveyance, 
grant, charge, lease, estate, and 
limitation of use of, in, or out of 
any lands, tenements, or other 
hereditaments whatsoever, for the 
intent and purpose to defraud 
and deceive such persons, bodies 
politic, &c., as shall purchase the 
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said lands, &c., or any rent, profit, 
or commodity, in or out of the 
same, shall be deemed and taken, 
only against that person or per- 
sons, bodies politic, &c., and his 
or their heirs, successors, execu- 
tors, administrators, and assigns, 
and against every one lawfully 
claiming under them who shall so 
purchase for money or any good 
consideration, the said lands, &c., 
or any rent, &c., to be wholly void-, 
frustrate, and of none effect. 

Under this act it is held that 
not merely is a conveyance exe- 
cuted’ with express intention to 
defraud subsequent purchase's for 
value void as against them, see 
BurrelVs Case, 6 Kep. 72 ; Gooch's 
Case, 5 Kep. 60 ; and Standen v. 
Bullock, cited ante, p. 6 : but a 
voluntary conveyance is so like- 
wise, even though the subsequent 
purchaser have notice of it. Good- 
right V. Moses, 1 Bl. 1019 ; Evelyn 
V. Templar, 1 Bro. R. 148 ; Doe v. 
Manning, 9 East, 59 ; Cormick v. 
Trapaud, 8 Dow, 60 ; for the very 
execution of a subsequent con- 
veyance sufficiently evinces the 
fraudulent intent of the former 
one. It is, however, good as 
against the grantor, who therefore 
cannot as against a purchaser 
without notice compel specific 
performance of a subsequent con- 
tract to purchase for value. Smith 
V. Garland, 2 Mer. 128. See 
Wilkins v. Ormshy, 5 Beav. 153. 
The fifth section of the same sta- 
tute enacts, that if any person shall 
make any conveyance of lands, 


with a clause of revocation, at his 
will and pleasure, of such convey- 
ance; and, after such conveyance, 
shall bargain, sell, grant, demise, 
convey, or charge the same lands 
to any person or persons for 
money or other good considera- 
tion, the said first conveyance not 
being revoked, that the said first 
conveyance, as against such bar- 
gainees, vendees, lessees, their 
heirs, successors, executors, admi- 
nistrators, and assigns, shall be 
void and of none effect. See the 
observations on this section in the 
principal case* A power to mort- 
gage to any extent is a power of 
revocation within the meaning of 
this section, Tarhack v. Marbury, 
2 Vern. 511. But a power to 
charge with a particular sum is, if 
no fraud be found, not so, Jenkins 
V. Kemish, 1 Lev. 152. A power 
to lease for any number of years, 
with or without rent, is also a 
power of revocation within this 
section : for both that and the 
mortgage power enable the party 
exercising them to defeat the 
estate in substance, Lctvender v. 
Blackstone, 2 Lev. 146. But a 
power to be exercised with the 
consent of third persons is not 
within this clause, unless, as in 
the case put in the text, they be 
under the control of the settlor, 
Buller V. Waterhouse, 2 Show. 46. 

A mortgagee is a purchaser 
within the meaning of the 27 
Eliz., Chapman v. Emery, Covq). 
279. As to an equitable mort- 
gagee, see Buckle v. Mitchell, 18 
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Ves, 100 ; Lister v. Twner, 5 
Hare, 281 ; Kerrison v. Dorrien, 
9 Bing. 76. And so is a lessee at 
a rack-rent, Goodright v. Moses, 
2 Bl. 1019 ; or a person who re- 
leases a contested right in con- 
sideration of the conveyance to 
him, Hill v. Bishop of Exeter, 2 
Taunt. 69 ; of the purchaser under 
a settlement made in consideration 
of an intended marriage, Douglas 
V, Ward, 1 Cha. Ga. 79 ; but not 
under a post-nuptial settlement, 
unless made in pursuance of ar- 
ticles entered into before marriage, 
Martin v. Scudamore, 1 Cha. Ca, 
170, for one voluntary conveyance 
cannot defeat another, Clavering 
V. Clavering, 2 Vern. 473 ; 1 Abr. 
Eq. 24, And seonble that the ar- 
ticles ought to be binding ones. 
Doe d. Barnes v. .Roioe, 4 Bing, 
N. C. 737. [A judgment creditor 
is not a purchaser within the 
meaning of the act, Bevan v. The 
Earl of Oxford, 6 De G. Mac. & G. 
507 ; see Benham v. Keane, 31 
L. J. Ch. 129.] 

A will is looked on as a volun- 
tary conveyance, Villiers v. Beau^ 
mont, 1 Vern. 100; Boughton v. 
BougMon, 1 Atk. 625. See 3 
Swanst. 411, 414, in notis. And 
there may be cases in which, on 
account of the inadequacy of the 
price, a question may arise, whe- 
ther a subsequent conveyance, 
though some value pass, be not in 
effect voluntary, and a mere trick 
for the purpose of invalidating a 
former one. Doe v. James, 16 
East, 212. See an analogous case, 


Persse v. Fersse, 7 Cl. & F. 279^ 
post, 29, [and Oiven v. Owen, 3 H. 
& C. 88]. A lessee wdthout fine 
or rent is not a purghaser within 
the statute, Upton v. Bassett, Cro. 
Eiiz. 444; cited also in Twynds 
Case. 

It has been decided by Doe d. 
Newman v. Rusham, [17 Q. B. 
723, and Leiuis v. Rees, 3 Kay & J. 
132], in accordance with Pa^dcer 
V. Garter, 4 Hare, 409, and over- 
ruling the decision of the Court 
of Exchequer in Ireland in J ones 
V. Whitaker, L. & T. 14, that a 
bond fide purchaser for value from 
the heir-at-law or devisee of one 
who has made a voluntary con- 
veyance is not within the statute. 
And the rule laid down in Doe v, 
Rusham equally excludes from the 
benefit of the statute a purchaser 
for value from a person claiming 
under a second voluntary convey- 
ance, or from any other than the 
person who made the voluntary 
conveyance in his life-time. For 
a like reason, in Richards v. Lewis, 
11 C. B. 1035, where a woman 
before her marriage had executed 
a voluntary conveyance of lease- 
holds, it was held that upon her 
subsequent marriage without any 
settlement, the leaseholds did not 
vest in her husband as a pur- 
chaser for value under 27 Eliz. ; 
for, though- marriage is a valuable 
consideration, yet the husband 
taking merely by operation of law 
was not a purchaser within the 
statute. In both the last cited 
cases [and in Leivis v. Rees, 3 Kay 
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& J. 141] it was laid down that 
the resolution in BurreVs Gase^ 6 
Kep. 72, that “ if a father makes a 
lease by fraud and covin of his 
land to defraud others to whom 
he shall demise or sell it (and all 
fraudulent leases shall be so in- 
tended), and before the father sells 
or demises he dies, and the son, 
knowing or not knowing of the 
lease, sells the land on good con- 
sideration, the vendee shall avoid 
the lease by the act 27 Eliz.,” is 
to be understood as applying only 
to a case of actual fraud ; and the 
case of Warhurton v. Loveland, 6 
Bligh, N. S. 30, is explained as 
having turned upon the construc- 
tion of the Registry Acts. 

In 27 Eliz. there is a proviso, 
sect. 4, similar to that in 13 Eliz. 
sect. 6, in favour of bond fide jpur- 
chasers. Such are considered) 
persons taking under instmments 
made bond fide and for a valuable 
consideration. Roe v. Mitton, 2 
Wils. 356 ; or under ante-nuptial 
settlements, Kirh v. Clark, Free, 
in Cha. 275 ; or post-nuptial set- 
tlements made in consideration 
of ante-nuptial articles ; or of an 
additional portion, Bandas v. Ba- 
tens, 2 Cox, 235 ; Jones v. Marsh, 
Forest. 63 ; Browne v. Jones, 1 
Atk. 188 ; Spurgeon v. Collier, 1 
Eden, 55; or in consideration of 
the wife’s joining to destroy an 
ante-nuptial settlement, Scott v. 
Bell, 2 Lev. 70 ; or of the husband 
giving up his interest in his wife’s 
estate, Hewison v. JSfegus, Lords 
Justices, [16 Beav. 594,] 22 L. J. 
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655 [S. C.] ; as to the invalidity 
of a post-nuptial settlement of the 
wife’s estate without such con- 
sideration, [and of such a settle- 
ment when made in pursuance of 
a merely parol ante-nuptial agree- 
ment,] see Butterfield v. Heath, 
[15 Beav. 408, S. C.,] 22 Law J. 
270, [and Warden v. Jones, 2 
De G. & Jones, 76.] So also per- 
sons who between the voluntary 
settlement and the purchase have 
acquired as purchasers under the 
voluntary settlement any legal or 
even equitable right. Prodgers v. 
Langham, 1 Sid. 133. The Bast 
India Co. v. Clavell, Pr. Oh. 377, 
seems oppposed to Prodgers v. 
Langham, but the latter case was 
not referred to in the former, and 
it was approved of by Lord Eldon, 
George v. Milhanke, 9 Ves. 193, 
and by Lord Kenyon, Parr v, 
Eliason, 1 East, 95, where it is 
called a very leading authority,” 
[See the case of The East India 
Go. V. Clavell, explained in Payne 
V. Mortimer, 28 L. J. Ch. 716,] 
Smartle v. Williams, 3 Lev. 387, 
Skinn, 423; Kirk v. Clark, Prec. 
Cha. 275 ; Broivn v. Carter, 5 Ves. 
jun. 862; George v. Milbank, 9 
Ves. 190; Meggison v. Foster, 2 
Y. & 0. C. C. 336. There have 
been some cases in which the 
question has been, how far the 
consideration of marriage mil ex- 
tend, and whether limitations in 
favour of very remote objects may 
not be void as against subse- 
quent purchasers. See Jenkins 
V. Kemish, Hard. 395 ; White v. 
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Stringer, 2 Lev. 105; Osgood v. 
Strode, 3 P. Wms. 245 ; Ball 
V. Bamford, Free, in Cha. 113 ; 
Beeves v. Beeves, 9 Mod. 132 ; 
Hart v. Middjlehurst, 3 Atk. 371. 
In two of the later cases on the 
subject a limitation to the issue of 
the settlor by a second marriage, 
was certified by the King’s Bench 
not to be voluntary, Clayton v. 
Earl of Winton, 3 Madd. 302. 
And a limitation to the brothers 
of the settlor to he voluntary, 
Johnson v. Legard, ibid. 283 ; 
[S. C. Turn. & R. 295 ;] see Stack- 
•poole V. Stackpoole, 4 Dm. &. War. 
326. So a limitation in a marriage 
settlement of the wife’s land, in 
default of children, for the benefit 
of her brothers and sisters, has 
been holden void as against a bond 
fide purchaser for value from the 
husband and wife, Cottevell v. 
Horner, 13 Sim. 506. In Heap v. 
Tonge, 9 Hare, 104, the Vice- 
Chancellor Turner laid it down, 
that limitations in favour of col- 
laterals are to be supported, if 
there be any party to the settle- 
ment who purchases on their 
behalf ; and he referred to the 
example put by Lord Eldon in 
Pidvertoft v. Pidvertoft, 18 Yes. 
92, where he says, “In the case 
for instance of a father, tenant for 
life, with remainder to his son in 
tail, they may agree upon the 
marriage of the son to settle not 
only on his issue, but upon the 
brothers and uncles of that son; 
and the question would be, whether ■ 
they, though not within the con-. 


sideration of the marriage, are not 
within the contract between the 
father and the son, both having a 
right to insist upon a provident pro- 
vision for uncles, brothers, sisters,- 
and other relations, and to say to 
each other, I wiU not agree unless 
you will so settle/’ As to the 
validity of such a limitation be- 
tween the contracting parties 
themselves, see Davenport v. 
Bishopp, 2 Y. & Col. C. C. 451. 
A settlement made by a widow 
about to take a husband upon the 
children of her former marriage, 
was upheld by Lord Hardwicke 
against a subsequent mortgagee, 
Hewsteud v. Series, 1 Atk. 265; 
[and so in Clarke v. Wright, 5 H. 
& N. 401, (affirmed in Cam. Scacc. 
6 H. & N. 849 ; S* C. 30 L. J. 
Exch. 113,) in a marriage settle- 
ment of the woman’s property, w^as 
a provision for her illegitimate 
child]. The title of one who pur- 
chased for valuable consideration, 
from a person who had obtained a 
conveyance by fraud, of which he 
however had no notice, falls within 
the above proviso, and cannot he 
impeached. Doe v. Martyr, 1 N. 
R. 332. The existence of a valu- 
able consideration, though it should 
differ from the consideration speci- 
fied in the instrument, may be 
proved, in order to rebut fraud 
and establish a right to the benefit 
of the proviso ; thus, where a deed 
purported to be in consideration 
of love and affection, evidence was 
allowed that the grantor was under 
a bond to support the objects of it, 
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Oale V. Williamson, 8 M. & W. 
405 ; see Pott v. Todhunter, 2 
Coll. G G 76. 

The adequacy of the considera- 
tion is an important element in 
forming a conclusion as to the 
^ bona fides of the transaction. (See 
Doe V. James, 16 East, 212, ante, 
p. 26.) In no case, however, can 
inadequacy of consideration alone 
be said, as a proposition of law, 
conclusively to establish mala fides. 
The relationship of the parties, 
and other circumstances, may ex- 
plain away its primd facie effect. 
For instance, a conveyance in a 
deed, by way of family arrange- 
ment, part of the inducement to 
execute which is obviously natural 
love and affection, may be sus- 
tained by any valuable considera- 
tion not very inadequate, Persse 
V. Persse, 7 Cl. & F. 279. See 
Pott V. Todhunter, 2 Collyer, C. C. 
76 ; Parker v. Garter, 4 Hare, 409 ; 
Heap V. Tonge, 9 Hare, 90, where 
an amicable settlement of a sup- 
posed claim under a lost will 
was upheld. The joinder of a 
necessary party in a conveyance 
is not always a sufficient consi- 
deration. It has been held not to 
be so where a limitation was made, 
not for his benefit or at his desire, 
nor in pursuance of any contract 
of his, Doe d. Baverstock v. Rolfe; 
8 A. & E. 650. 

The statute of 27 Eliz. was, per- 
haps, a more beneficial enactment 
than that of 13 EHz,, for it has 
been laid down, that at common 
law no fraud was remedied which 


should defeat an after purchase, 
but only that which was com- 
mitted to defraud a former interest. 
Cro. Eliz, 445, and ante, p. 9 ; 
yet there is a dictum of Lord 
Mansfield's to the contrary, in 
Cadogan v. Kennett, Cowp. 484. 
The words of the act, it will be 
observed, are very large and com- 
prehensive. They include every 
conveyance, grant, charge, lease, 
estate, and limitation of use." 
Therefore, it has been held that 
the uses declared on a recovery 
might be void as against a subse- 
quent purchaser, though the reco- 
very itself remained valid and 
destroyed an estate tail for his 
benefit, Doe d. Baverstock v. 
Rolfe, 8 A. & E. 650 ; Tarleton v. 
Liddell, [17 Q. B. 390]. Copyholds 
are within this act. Doe v. Bot- 
triell, 5 B. & Ad. 131 ; Currie v. 
Nind, 1 Myl. & Cr. 17 ; Doe d. 
Baverstock v. Rolfe, 8 A & E. 650. 
[So are equitable interests, Barton 
V. Vanheythusen, 11 Hare, 126.] 
But not personal property, Jones 
V. Croucher, 1 Sim. & Stu. 315, 
and Sugd. V. & P. 936, 11th ed. 

There are also cases to which, 
from their nature, as importing 
the absence of valuable considera- 
tion, the statute of 27 Eliz. c. 4, 
does not, it seems, extend ; for 
instance, a voluntary endowment 
of a charity is not defeated by a 
subsequent conveyance for valu- 
able consideration, Corporation 
of Neimastle v. AttoroieyHeneral 
12 Cl. & F. 402. 
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[The rule laid 
down in this 
case has been 
done away with 
by stat.' 22 & 

23 V. Ci 35} so 
far as relates to 
conditions con- 
tained in leases. 
See 2 ^ost, 34, m 
notd.} 
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Cr. El. 815, 
816. 


See 3 Wilson- 
234. 


[reported 4 COKE, 119.] 

IfheJi a condition not to alien without licence is deter- 
mined hy the first licence granted. — Ajpportionment 
of condit io ns. 

In trespass between Dumpor and Symms, upon the 
general issue, the jurors gave a special verdict to this 
effect : the President and Scholars of the College of 
Corpus Christi, in Oxford, made a lease for years in anno 
10 Eliz. of the land now in question, to one Bolde, 
proviso that the lessee or his assigns should not alien the 
premises to any person or persons, without the special 
licence of the lessors. And afterwards the lessors hy their 
deed, anno 13 Eliz., licensed the lessee to alien, or demise 
the land, or any part of it, to any person or persons 
quibuscunque. And afterwards, anno 15 Eliz., the lessee 
assigned the term to one Tubbe, who by his last will 
devised it to his son, and by the same will made his son 
executor, and died. The son entered generally, and the 
testator was not indebted to any person, and afterwards 
the son died intestate, and the ordinary committed admi- 
nistration to one who assigned the term to the defendant. 
The President and Scholars, by warrant of attorney, 
entered for the condition broken, and made a lease to the 
plaintiff for twenty-one years, who entered upon the 
defendant, who re-entered, upon which re-entry this 
action of trespass was brought ; and that upon the lease 
made to Bolde, the yearly rent of 33s. 4d was reserved. 
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and upon the lease to the plaintiff, the yearly rent of 22s, 
was only reserved. And the jurors prayed upon all this 
matter the advice and discretion of the Court, and upon 
this verdict judgment was given against the plaintiff. 

And in this case divers points were debated and resolved ; 

1st. That the alienation hy licence to Tubbe, had (a) deter- W 
mined the condition, so that no alienation which he might l ioil. 422, 471. 
afterwards make could break the proviso, or give cause of c^o. Jac.'sok 
entry to the lessors, for the lessors could not dispense s 

with an alienation for one time, and that the same estate 3 Ed. 6, Dyer, 
should remain subject to the proviso after. And although 
the proviso be, that the lessee or his assigns shall not 
alien, yet when the lessors license the lessee to ahen, they 
shall never defeat, by force of the said proviso, the term 
which is absolutely aliened by their licence, inasmuch as 
the assignee has the same term which was assigned by 
their assent : so if the lessors dispense with one aliena- 
tion, they thereby dispense with all alienations after ; for 
inasmuch as by force of the lessor s licence, and of the 
lessee’s assignment, the estate and interest of Tubbe was 
absolute, it is not possible that his assignee who has his 
estate and interest shall be subject to the first condition : 
and as the dispensation of one alienation is the dis- 
pensation of all others, so it is as to the persons, for if 
the lessor dispense with one, all the others are at liberty. 

And therefore it was adjudged. Trim 28 Eliz. Kot. 256, 
in Com. Banco inter Leeds (b) and Compton, that where i}) 
the Lord Stafford made a lease to three, upon condition Godb. 93. 
that they or any of them should not alien without the ^reon.' 58. 
assent of the lessor, and afterwards one alienated by his ^ 
assent, and afterwards the other two without licence, and 
it was adjudged, that in this case the condition being 
determined as to one person (by the licence of the lessor) 
was determined in all. And (c) Popham, Chief Justice, (c) styles 317. 
denied the case in 16 Eliz., Dyer (d), 334 ; that if a man (d) By. 334. pi. 
leases land upon condition that he shall not ahen the cro. El. 816. 
land, or any part of it, without the assent of the lessor, ^^^^205^* 
and afteirwards he ahens part with the assent of the 
lessor, that he cannot ahen the residue without the assent 
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(ft) Co. Lit. of the lessor : and conceived, that is not law, for he said 
215. a. ... . . 

the condition could not he divided or (a) appointed by 

the act of the parties ; and in the same case, as to parcel 
which was aliened by the assent of the lessor, the con- 
dition is determined ; for although the lessee aliens any 


part of the residue, the lessor shall not enter into the 
part aliened by licence, and, therefore, the condition 
being determined in part, is determined in all. And 
therefore, the Chief Justice said, he thought the said case 


(b) Dyer 308, 
309, pi, 75. 

5 Co. 55. b. 
Moor 97, 98. 

[By 22 & 2d 
Viet. c. 35, s. 3, 
where the re- 
version on a 
lease is severed 
and the rent is 
legally appor- 
tioned, the as- 
signee of each 
part of the re- 
version is en- 
titled in respect 
of the appor- 
tioned rent to 
the benefit of 
the condition. 

As to the 


was falsely printed, for he held clearly that it was not 
law. reader, Paschce 14 Eliz. Eot. 1015, in Com. 

Banco j that where the lease was made by deed indented 
for twenty-one years of three (b) manors, A., B., 0., 
rendering rent, for A. 6^., for B., 5?., for C. 10^., to be 
paid in a place out of the land, with a condition of 
re-entry into all the three manors, for default of payment 
of the said rents, or any of them, and afterwards the 
lessor by deed indented and enrolled, bargained and sold 
the reversion of one house and forty acres of land, parcel 
of the manor of A., to one of his heirs, and afterwards 
by another deed indented and enrolled, bargained and 
sold all the residue to another and his heirs, and if the 


apportioament 
of a rent- 
charge, or rent- 
service, divided 
by act of the 
parties, see per 
Byles, J., 11 
C. B. N. S. 
253.] 

(c) Co. Lit. 
215. a, 

Cro. Jac. 390. 

5 Co, 55. b. 

(rf) 3 Bnlstr. 
154. Co. Lit. 


second bargainee should enter for the condition broken 
or not was the question : and it was adjudged, that he 
should not enter for the (c) condition broken, because the 
condition being entire, could not be apportioned by the 
act of the parties, but by the severance of part of the re- 
version it is destroyed in all. But it vxis agreed, that a 
condition may he (d) apportioned in two cases. 1. By 
act in law. 2. By act and ivrong of the lessee. By act 
in law, as if a man seised of two acres, the one in fee, and 


^ , .r. the other in (e) borough English, has issue two sons, and 
331. Co. Lit. leases both acres for life or years, rendering rent with 
Batmand" condition, the lessor dies, in this case by this descent, 
de IS an act in law, the reversion, rent, and condition 


^ divided. 2. By act and wrong of the lessee, as if the 

assignee of part lessee makes a feoflfment of part, or commits waste (/) in . 

of the reversion 

in the eotire of the land may take advantage of a condition, Wright v. Burroughs, 3 C. B. 
63 L See, as to the indivisibility of a condition precedent, Neale v. BatcUffe, 15 Q, B. 916. 

(/) lEol. Eep. 331. Moor 203. 
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part, and the lessor enters for the forfeiture, or recovers 
the place wasted, there, the rent and condition shall be 
apportioned, for none shall take advantage of his own 
wrong, and the lessor shall not be prejudiced by the 
wrong of the lessee : and the Lord Dyer^ then Chief 
Justice of the Common Pleas, in the same case, said, that 
he who enters for a condition broken, ought to he in of the 
same estate ^vhich he had at the time of the condition 
created, and that he camot have, when he has departed 
with the reversion of part : and with that reason aguees 
Litt. 80, k And vide 4 & 5 Ph. & Mar. Dyer (a), 152, {a) Dy. 152. 
where a proviso in an indenture of lease was that the ^o. Lit. 215. a. 
lessee, his executors or assigns, should not alien to any 
person without licence of the lessor, but only to one of the 
sons of the lessee ; the lessee died, his executor assigned 
it over to one of his sons, it is held by Stamford and 
Catlyn, that the son might alien to whom he pleased, 
without licence (t), for the condition, as to the son, was (t) Quow-e, see 
determined, which agrees with the resolution of the prin- 5 Taunt.* 
cipal point in the case at bar. 2. It was Tesolved, that 
the statutes of 13 Eliz. cap. 10, and 18 Eliz. cap. 11, con- 
cerning leases made by Deans and Chapters, Colleges, and (6) 2Rol. 7C5. 
other ecclesiastical persons are (b) general laws whereof ^oct* pL^br, 
the court ought to take knowledge, although they are not 
found by the jurors, and so it was resolved between Clay- Oro. El. 816. 

pole and Carter in a writ of error in the King’s Bench. 1 Leon. 306, 

* 307 . 

[This decision was acted on for - Case always struck me as extra- 
a long time, although more than ordinary, it is the law of the 
once disapproved of.] In Doe v. land.” Accordingly it [was] af- 
Bliss, 4 Taunt. 736, Sir James firmed by many subsequent de- 
Mansfield, C. J., said, The pro cisions, nay, it [was] even carried 
fession have always wondered at further, for it was held that 
Dumpor's Case, but it has been law whether the licence to assign 
so many centuries, that we cannot [was] general, as in the principal 
now reverse it.” In Brummel v. case, or particular as to one 
Macpherson, 14 Ves. 173, Lord particular person subject to the 
Eldon said, Though Dumpor's performance of the covenants in 

3 > 
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the original lease ; ” still the con- 
idition [was] gone, and the assig- 
' nee might assign without licence. 
Brwmmel v. Macpherson, 14 Yes. 
173. [At length, however, the legis- 
lature interfered, and this rule has, 
by the operation of the statutes 
22 & 23 Viet. c. 35, and 23 & 24 
Viet. c. 28, ceased to be law, so far 
as relates to conditions in leases, 
and to licences and waivers of such 
conditions occurring after the pass- 
ing of those acts. By the first sec- 
tion of the 22 & 23 Viet. c. 35, it 
is provided that where any licence 
to do any act which, without such 
licence, would create a forfeiture, 
or give a right to re-enter, under 
a condition or power reserved in 
any lease theretofore granted, or to 
be thereafter granted, shall at any 
time, after the passing of that act, 
be given to any lessee or his as- 
signs, “ every such licence shall, 
unless otherwise expressed, ex- 
tend only to the permission actu- 
ally given, or to any specific breach 
of any proviso or covenant made, 
or to be madfe, or to the actual 
assignment, under-lease, or other 
matter thereby specifically author- 
ised to be done, but not so as to 
prevent any proceedings for any 
subsequent breach (unless other- 
wise specified in such licence) ; 
and all rights under covenants 
and powers of forfeiture, and re- 
entry in the lease contained, shall 
. remain in full force and virtue, 
and shall be available as against 
any subsequent breach of covenant 
or condition, assignment, under- 


lease, or other matter not spe- 
cifically authorised or made dis- 
punishable by such licence, in 
the same manner as if no such 
licence had been given ; and the 
condition or right of re-entry shall 
be and remain in all respects as if 
such licence had not been given, 
except in respect of the particular 
matter authorised to be done.’' 

The second section of this act 
provides that where in any lease 
theretofore granted, or to be there- 
after granted, there is or shall be 
a power or condition of re-entry 
on assigning, or under-letting, or 
doing any other specified act with- 
out licence, and a licence at any 
time after the passing of the act 
shall be given to one of several 
lessees or co-owners to assign or 
under-let his share or interest, 
or to do any other act prohibited 
to be done without licence, or 
shall be given to any lessee or 
owner, or any one of several lessees 
or owners, to assign or under-let 
part only of the property, or to do 
any other such act as aforesaid 
in respect of part only of such 
property, “ such licence shall not 
operate to destroy or extinguish 
the right of re-entry in case of 
any breach of the covenant or 
condition by the co-lessee or co- 
lessees, or owner or owners, of the 
other shares or interests in the 
property, or by the lessee or 
owner of the rest of the property 
(as the case may be) over or in 
respect of such shares or interests, 
or remaining property ; but such 
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right of re-entry shall remain in 
full force over or in respect of* the 
shares or interests or property not 
the subject of such licence.” 

The above-mentioned act did 
not interfere with the effect of 
Bumpo'/s Case upon questions of 
waiver, but the later act — the 
23 & 24 Viet. c. 88 — provides, by 
s. 6, that where any actual waiver 
of the benefit of any covenant or 
condition in any lease on the part 
of any lessor, or his heirs, exe- 
cutors, administrators, or assigns, 
shall be proved to have taken place, 
after the passing of that act in any 
one particular instance, such actual 
waiver shall not be assumed or 
deemed to extend to any instance 
or any breach of covenant or con- 
dition other than that to which 
such waiver shall specially relate, 
nor to be a general waiver of the 
benefit of any such covenant or 
condition, unless an intention to 
that effect shall appear. 

To these important enactments 
Dumpors Case forms the best in- 
troduction. The prmciples there 
laid^down^ra^jilLin except 
with reference to covenants and 
‘ conditions contained in leases, and 
to waivers and licences of such 
conditions and covenants occurring 
after the passing of these statutes ; 
and many questions may still arise 
in practice with reference to trans- 
actions taking place at an earlier 
date. For these reasons Dumpor's 
Case has been retained, together 
with its note, in the present edi- 
tion, with such alterations of the 


language of the note as are neces- 
sary to adapt it to the present 
state of the law.] 

At common law the licence, in 
order to put an erid to the condi- 
tion, must have been such a licence 
as was therein contemplated, for 
where the condition was not to 
assign without licence in writing^ 
a parol licence was no dispensa- 
tion. Roe V. Harrison, 2 T. E. 
425 ; Macher v. Foundling Hos- 
pital, 1 V. & B. 191 ; Rieha^'dson 
V. Evans, 3 Madd. 218 ; though it 
is said that if such parol licence 
were used as a snare, equity would 
relieve. Richardson v. Evans, 3 
Madd. 218. It seems, too, that 
if the condition was not in general 
restraint of assignment, but per- 
mitted the lessee to assign in one 
particular way, ex. gr, by will, an 
assignee to whom the lease had 
been transferred in the permitted 
way coTlld not assign in any other 
mode. Lloyd v. Grispe, 5 Taunt. 
249. '' The ground of Eumpor's 
Case ” (says Gibbs, J.) “ was this : 
the proviso was that the lessee or 
his assigns should not alien the 
the premises to any person or per- 
sons without the special licence of 
the lessors ; the lease was there- 
fore to be void if any assignment 
was made. And there the court 
was of, opinion that if the condi- 
tion was once dispensed with, it 
was wholly dispensed with, be- 
cause the provision for making 
void must exist entire, or not exist 
at all. But here is an exception 
out of the original restriction to 
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alienate, so tliat in the alienation 
hy will made by the lessees there 
was nothing to license.” Also by 
defeasance properly framed to re- 
vive the condition, a licence to 
assign might virtually be limited 
to the particular assignment. See 
3 Jarman's Conv. by Sweet, 685. 
But it was intimated by Gibbs, 
C. J., that there would have been 
great difficulty in giving that effect 
to any merely restrictive words in 
the licence. Mason v. Cor dev, 7 
Taunt. 9. 

Although, when such a condi- 
tion as that in Duonpors Case 
exists, alienation without licence 
operates as a forfeiture of the 
term ; still, if the lessor, with 
. knowledge of the forfeiture, re- 
‘ ceive rent due since the condition 
« broken, such conduct upon his 
part operates as a waiver of his 
right to take advantage of it. But 
not so if the landlord was unaware 
of the fact of the forfeiture at the 
time of receiving the rent. Roe v. 
Harrison, 2 T. R. 425 : Doe v. 
Birch, 1 M. & W. 402, unless, 
perhaps, where it appears from 
other circumstances, that the rent 
was accepted with an intention of 
continuing the tenancy notwith- 
standing any forfeiture that might 
have occurred. In Goodright v. 
Davies, Cowp. 808, the lease con- 
tained a covenant not to underlet 
without licence, and . a power of 
re-entry to the lessor in case of 
non-observance of the covenants; 
the lessee underlet various parts 
of the premises, but the lessor 


knew of it, and received rent 
aft^wards. The case,” said 
Lord Mansfield, '' is extremely 
clear. To construe this accept- 
ance of rent due since the condi- 
tion broken, a waiver of the for- 
feiture, is to construe it according 
to the intention of the parties. 
Upon the breach of the condition 
the landlord had a right to enter. 
He had full notice of the breach, 
but does not take advantage of 
it, but accepts rent subsequently 
accrued. That shows he meant 
that the lease should continue. 
Forfeitures are not favoured in 
law ; and when a forfeiture is , 
once waived, the court will not 
assist it.” See Broivning and 
Beaton's Case, Plowd. 133 ; Roe v. 
Harrison, 2 T.'E. 425; Doe d. 
Gtvtehonse v. Rees, 4 Bing. N. C. 
384 [and as to the effect of notice 
of one breach of covenant where 
several of the same kind have been 
committed, see Croft v. Lumley, 

5 E. & B. 648, and the opinions of 
the judges in the same case in the 
House of Lords, 6 H. of L. C. 672]. 
And other acts of the lessor, be- 
sides acceptance of rent, have been 
held to waive a forfeiture, when 
they show an intention on his part 
that the lease should continue. 
Doe V. Menx, 4 B. & C. 606 ; see 
Doe V. Birch, 1 M. & W. 408 ; 
Doe V. Baron and Baroness de 
Rwtzen v. Leivis, 5 A. & E. 277 
{Dendy v. Nicholl, 4 C. B., N. S. 
376 ; Ward v. Day, 4 B. & S. 337; 
affirmed, 5 B. & S. 359 ; S3 L. J., Q. 
B. 3, S. C.; affirmed, ibid, 254 ; Pel-, 
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latt V. Boosey, 31 L. J., C. P. 281. 
In Ward v. Day, suprd, tlie for- 
feiture of a grant was held to be 
waived by the grantor having, in 
negotiations for a renewal of it, 
treated it as subsisting]. It has 
been laid down that there is a 
difference in this respect between 
cases where the lease is on breach 
of the condition to be void and 
those where it is only to be void- 
able on the lessor’s re-entry. In 
the latter case, acceptance of rent 
operates as a waiver of the land- 
lord’s right to re-enter, but in the 
former, the lease becoming void 
immediately upon the breach of 
the condition, it has been laid 
down by great authorities that no 
subsequent acceptance of rent will 
set it up again. This distinction 
is laid down by Lord Coke, 1 Inst. 
214, b., in the follo^ving terms : 
'' Where the estate or lease is ipao 
facto void by the condition or 
limitation, no acceptance of the 
rent after can make it to have a 
continuance, otherwise it is of a 
lease or estate voidable by entry.” 
The same law is laid down equally 
strong in Pennants Case, 3 Eep. 
64 ; in Browning and Beston's 
Case in Plowden ; see, too. Finch 
V. Throckmorton, Cro. Eliz. 221 ; 
Mulcarry v. Eyres, Cro. Car. 511; 
Doe d. Simpson v. Butcher, Dough 
bl, et notas. But this distinction 
was never, before the 7 & 8 Viet, 
c. 76, and the 8 & 9 Viet. c. 106, 
applied to any, save leases for 
years, for if a lease for lives con- 
tain an** express condition to be 


void upon the breach of any cove- 
nant by the lessee, still it is in 
contemplation of law only void.- 
'able by re-entry ; for it is a prin- 
ciple that an estate*which begins 
by livery can only be determined 
by entry. Broicning and Bos- 
ton's Case, Plowd. 133 ; Doe v 
Pritchard, 5 B. & Ad. 765. Since 
the statutes referred to, estates for 
life may commence without livery, 
and to such estates the reasoning: 
above seems inapplicable. Even 
in the case of a lease for years, 
where the direction is that it shall 
become void on breach of the con- 
dition ; it }vill only be void at the 
option of the lessor ; for the lessee 
shall not take advantage of his 
own wrongful non-performance of 
his contract, in order to destroy 
the lease, which had perhaps 
turned out a disadvantageous- one. 
Doe V. Bancks, 4 B. & A. 401 ; 
Read v. Farr, 6 M. & S. 121 ; and 
see Matins v. Freeman, 4 Bing. 
N. C. 395 ; Hyde v. Watts, 12 M. 
& W. 254, and Hughes v. Palmer, 
19 C.B.,N.S. 393; S. C., 34 L. J., 
C. P. 279, decided on a similar 
principle ; nor can any third per- 
son treat it as void until the 
landlord has declared his option. 
Roberts v. Davey, 4 B. & Ad. 664. 
In that case, in trespass quare 
clausum ^fregit, the defendant 
pleaded a licence from a previous 
owner of the fee. Replication, 
that the licence was, on breach 
of a certain condition, to cease, 
determine, and become utterly 
void and of no effectf and that 
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the condition had been broken 
and the licence thereupon become 
void. Demurrer, and judgment 
for the defendant on the ground 
that, according to Doe v. Bancks 
and Read v. Farr, the licence was 
determinable only at the option of 
one who had not signified such 
option. In Doe v. Bancks and 
Read v. Farr the lease was, by 
the terms of it, to he utterly void 
to all intents and purposes. But 
in Arnshy v. Woodward, 6 B. & 
C. 519, where, in addition to the 
. words rendering the lease void, it 
was stated, that it shoidd be 
laioful for the lessor to re-enter 
and expel the tenantf the court 
held that the addition of those 
words showed that it was the 
intent of the parties that the lease 
should be only voidable by re- 
entry ; and consequently that the 
landlord had, by a subsequent 
receipt of rent, waived the for- 
feiture ; and in Doe v. Birch, 1 M. 
& W. 403, a clause that, on the 
breach of certain stipulations, it 
should be lawful for the lessor to 
re-take possession of the premises, 
and that the agreement should he 
null and voidf was held to have 
the same effect, and to admit the 
question of waiver. See also Dakin 
V. Cope, 2 Buss. 170. This shows 
with what strictness the courts 
will read such a proviso in order 
j absplute^. forfeiture. 

Indeed, In Arnshy v. Wood%oard, 
Lord Tenterden said, that sup- 
posing the proviso had been in 
the very same words as in Read v. 


Farr and Doe v. Bancks he should 
have still thought that a receipt 
of rent by the landlord would be 
an admission that the lease was 
subsisting at the time when the 
rent became due, and that he 
could not afterwards insist upon 
a forfeiture previously committed ; 
and his lordship said, that to hold 
the contrary would be productive 
of great injustice, for it would 
enable a landlord to eject a tenant 
after he had given him reason to 
suppose that the forfeiture was 
waived, and after the latter had, 
on that supposition, expended his 
money in improving the premises. 
We must therefore look on this 
distinction between the possibility 
of waiving the breach of a condi- 
tion which is to render the lease 
void, and that of one which is to 
render it voidable, as shaken ; and 
indeed in Roberts v. Davey, 4 B. 
& Ad. 667, Sir W. Follett argued 
that it had been virtually over- 
ruled. Still there is no express 
decision to that effect, unless 
Roberts v. Davey be so considered ; 
nor does it appear a necessary 
consequence, that, because the 
tenant is prevented from taking 
advantage of his own 'wrong by 
insisting that the lease is abso- 
lutely void, it shall therefore be 
taken to be only voidable when 
that construction makes for the 
tenant and against the landlord ; 
and when we consider the high 
authorities adducible in support 
of the distinction in question, and 
their analogy to the cases in which 
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it has been determined that no 
acceptance of rent by a remainder- 
man will confirm a lease void as 
against him, Simpson v. Butcher, 
Dough -51, et notas, Jenkins v. 
Church, Cowp. 483, we may con- 
jecture that it will not be quietly 
allowed to become obsolete : and 
that further controversy may arise 
upon the question, whether the 
landlord in case of a stipulation 
that the lease shall become void 
on breach of a condition which 
has been broken, is precluded by 
a subsequent receipt of rent from 
treating the lease as determined. 
On that question the words of 
Lord Coke are express, that ‘'ivhere 
the lease is ipso facto void hy the 
condition, no acceptance of rent 
after can make it to have a con- 
tinuancef 1 Inst. 214; and see 
also the other authorities above 
cited. On the other hand, the case 
of Roberts v. Davey ~ is extremely 
strong. There, the person seeking 
to treat the licence as void was 
not the licensee nor any one con- 
nected with him in interest ; he 
was not taking advantage of any 
wrong done by himself; nor was 
he enabling the licensee to do so, 
which differs the case from Read 
V. Farr, where the defendant, w^ho 
sought to take advantage of the 
tenant’s wrongful act, was con- 
nected with him in interest ; so 
that (unless there be a difference 
between the right of a landlord to 
consider the lease absolutely void 
before any expression of his elec- 
tion, and that of a third party to 


do so), Roberts v. Davey is no 
doubt an authority that it is only 
voidable in point of law, and with 
relation to all persons, including 
the landlord. And if the landlord 
as well as the tenant must treat it 
as voidable, no doubt the receipt 
of rent may operate as a waiver of 
the forfeiture. Perhaps the_true 
rule may be ultimately held to be, 
that the effect of the proviso ren- 
dering the lease void is only to 
dispense with entry, and to substi- 
tute for it any formal expression 
of the lessor’s election to avoid 
the lease. See Boiuser v. Colby, 
1 Hare, 109. On the question 
what is a sufficient entry where 
entry is requisite, see Doe d. 
Hanley v. Wood, 2 B. & A. 724 ; 
Doe V. Pritchard, 5 B. & Ad. 765 ; 
Doe V. Williams, ibid, 783. Doe v. 
Glenn, 1 A, & E. 49, 3 K & M. 837, 
S. C., differently reported ; Turner 
V. Doe d. Bennett, 9 M. & W. 646, 
per curiam ; Doe d. Bennett v. 
Woodroffe, 1 0 M. & W. 60 8. [Bay Us 
V. Le Gros, 4 C. B., N. S. 537.] 
Although acceptance of rent 
falling due after a forfeiture ope- 
rates as a waiver, yet acceptance 
after forfeiture of rent which be- 
came due before the forfeiture will 
not do so, [Price v. Wo7^wood, 4 H. 
& N. 512 ; Greenes Case, Cro. Eliz. 
8 ; for there is no inconsistency in 
accepting rent due before the sup- 
posed determination of the estate, 
per Crompton, J., 4 B. & S. 337 ; 
33 L. J., Q. B. 11 ; but semble, it is ■ 
otherwise in the case of a distress , 
for that acknowledges a subsist- 
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ing tenancy, ihid; see Plowden, 
fo. 133, 14 ass. there cited ; unless 
>the statute of 14 Anne, extending 
for six months 
ifterthe determination of the iea^, 
applies to the case, and that sta- 
tute may be thought not to apply 
to cases of forfeiture, see Doe v. 
Williams, 7 C. & P. 322. In 
ejectment for non-payment of rent 
brought under statutes requiring 
proof that there was no sufficient 
distress to countervail the arrears 
due, distress for rent due before 
breach of condition is not a waiver, 
for, as Lord Mansfield says, in 
Brewer v. Eaton, 3 Dough 230, it 
is made in order to complete 
the plaintiff’s title given him by 
statute. See also Coteswvrth v. 
Spokes, 10 C. B., N. S. 103, where 
in such a case distress for three 
quarters’ rent was held a waiver 
as to the first two quarters]. 
The lessor [does not] waive his 
right to recover such rent in an 
action, although the words of the 
condition may be that the lessor 
shall have the premises again, '' as 
if the indenture of lease had never 
been made. The proper construc- 
tion of such a proviso being, that 
from the time of re-entry the lessor 
should have the lease again, as 
if the indenture had never been 
made.” Hartshorne v. Watson, 
4 Bing. N. C. 178, 

It is conceived, that the mere 
receipt of subsequent rent does 
not, of its own proper force, ope- 
rate as a waiver of the forfeiture. 
It is only evidence of the election 


of the lessor to retain the rever- 
sion and its incidents, instead of 
the possession of the land; and, 
as an election once made and ex- 
pressed cannot be retracted {quod 
semel placuit in electionibus am^ 
plius displicer e non potest, Co. 
Litt. 146, a; [see Ward v. Day, 
4 B. & S. 337 ; 5 B. & S. 359 ; 33 
L. J., Q. B. 3]j, the receipt of subse- 
quent rent as such, without more, 
binds the landlord by proving an 
election. But rent to the amount 
of that reserved in the lease may 
be received under circumstances 
showing it to be paid and ac- 
cepted merely as compensation 
for use of the land, and not with 
the intention of setting up the 
lease ; , nay, a contrary intention 
may be expressed at the time of its 
receipt. A receipt of rent under 
such circumstances would not, it 
seems, amount to a waiver of the 
forfeiture. See Doe v. Batten, 
Cowp. 243. It is not supposed 
that the naked question of inten- 
tion to' waive would in such a case 
be left to the jury. The question 
should perhaps be, Did the lessor 
receive the rent eo nomine as rent 
due under the leased See per 
Parke, J., Doe v. Pritchard, 5 B. 
& Ad. 776. A receipt of rent after 
the lessor has by some unequivo- 
cal act, such as bringing ejectment, 
expressed his election to treat the 
lease as void, cannot operate to 
revive it. Jones v. Carter, 15 M. 
& W. 718. See Co. Litt. 215, a, 
[and e converso, if the lessor have 
by such an unequivocal act, as for 
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instance by suing for rent due 
subsequently to tlie forfeiture, ex- 
pressed bis election to afSr];ia tbe 
lease^ be cannot afterwards treat 
tbe tenant as a trespasser. Dendy 
V. Nicholl, 4 C. B., N. S. 376. 
Mr. Justice Willes is mis-reported 
to bave said in this case that tbe 
doctrine in tbe above paragraph 
has been exploded. Tbe only 
recent authority on the subject is 
Croft V. Lumley, 5 E. & B. 648. 
In that case, which was an action 
of ejectment to recover the pos- 
session of the Opera House, the 
Court of Queen s Bench considered 
that the receipt by the lessor of 
money tendered to him as rent 
was in point of law the receipt of 
rent, and a waiver of a forfeiture 
which had (according to the view 
taken by that court of the facts) 
been previously incurred, although 
the lessor, both before the tender 
and on taking the amount, tine- 
^quivocally expressed his intention 
to accept the money only as com- 
p^sation for the use of the land ; 
the court in coming to this de- 
cision applied to the case the rule 
( no7i quod dictum sed quod factum 
5 est in jure inspicitur. The judg- 
ement in this case for the defendant 
was aJBfirmed in the Exchequer 
Chamber and House of Lords (5 
E. & B. 682; 6 H. of L. C. 672), 
but only on the ground that there 
had been in fact no forfeiture of 
. the lease. • In the House of Lords, 
where one of the questions sub- 
mitted to the judges related to the 
point of waiver, eight out of the 


nine judges who attended were of 
opinion that, if there had been any 
forfeiture it had been waived by 
the receipt of the money which 
was offered as rent, and as rent 
only. But the peers who decided' 
the case (Lords Cranworth and 
Wensleydale) were both of opinion 
that there had been no forfeiture 
of the lease, so that the question 
of waiver became immaterial, and 
Lord Cranworth observed that he 
gave no opinion upon this point. 
Lord Wensleydale^ after question- 
ing whether there had been any 
waiver, said that he thought that 
it was a question of fact, and not 
of law, whether the transaction in 
that case amounted to a payment 
and receipt of rent, and that he 
was led to suppose that it did not, 
as the money was not re-demanded 
when the lessee declared that he 
would only take it as compensa- 
tion. His lordship appeared to be 
of opinion that the rule solvit itr 
in 7nodo solventis is only appli- 
cable to the case of a payment in 
respect of one of two debts. Croft 
V. Lumley cannot, therefore, be 
considered to have decided that, 
under such circumstances as ex- 
isted in that case, a waiver must 
be held to have taken place, either 
as a matter of law or as a neces- 
sary inference of fact. There is 
no doubt that when there are two 
debts, and money is paid by the 
debtor on account of one of them, 
the payment discharges that debt,: 
.although at the time of taking the' 
money the creditor says that he^ 
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receives it on account of the other. 
In an anonymous case, Cro. Eliz. 
^ 8, the defendant being indebted 
to the plaintiff ujpon bond, and 
also upon booh, for wares had of 
him, tendered the money due on 
the bond at the day, which the 
plaintiff accepted, and said it should 
be for the book debt, but the de- 
fendant said he paid it upon his 
bond, and not otherwise. The 
f plaintiff crossed his book as dis- 
' charged, and brought debt on the 
• bond, but it was adjudged against 
I him, for the payment is to be in 
\ the manner the defendant would 
I make it, and not as the plaintiff 
/ would accept it.” See also Bois 
V. Cranfield, Sty. 289 ; Viner’s 
Ah. Tit. Payment,” M. 1]. 

There is some distinction, in 
respect of waiver, between a con- 
dition against underletting and one 
against assignment ; for in the 
former case, if the lessee underlet 
and the lessor accept subsequently 
•accruing rent, so as to waive the 
forfeiture, still, if the lessee, after 
the expiration of that term, make 
another under-lease, the lessor may 
re-enter. Doe v. Bliss, 4 Taunt. 
735 ; but if the lessor were, by 
acceptance of rent, to waive the 
forfeiture incurred by the lessee’s 
assignment, there would [have 
been, before the recent statutes 
referred to above, p. 34,] an end 
of the condition altogether, exactly 
as there would [have been] if he 
had licensed it. Lloyd v. Crispe, 
5 Taunt 249 ; 1 Wms. Saund, 
288, note s. See 5 B. & Ad. 781. 


And it has been thought that, 
even if the lessor were expressly 
to license the lessee to underlet, 
still the lessee might incur a for- 
feiture by making a fresh under- 
lease after the expiration of that 
licensed ; for that the licence would 
in that case only operate as a sus- 
pension of the condition, and a con- 
dition may be suspended, though 
it [could not, before the recent 
statutes] be 1 Wms. 

Saund. 288, note s. 

The American courts have de- 
cided that a condition can only be 
destroyed by express licence, and 
that the waiver of a forfeiture by 
acceptance of rent or the like, 
operates pro hdc vice tantum, and 
leaves the condition effectual for 
the future. 

It need hardly be added that ' 
receipt of rent is no waiver of a| 
forfeiture recurring by reason of ? 
a continuing breach of covenant. , 
Doe d. Baker v. Jones, 5 Exch. 498. * 
[Where a breach of covenant not 
to do a particular act without 
licence has continued for twenty 
years, and rent has been received 
throughout that period by the 
lessor, with full knowledge of the 
facts, a licence may be presumed. 
Gibson v. Doeg, 2 H. & N. 615.] 
With respect to what will amount 
to a breach of such conditions — 
When the condition was not to 
assign, transfer, set over, or other- 
wise do and put away the inden- 
ture of demise or the premises 
thereby demised, or any part 
thereof,” an underlease was held 
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no breach of it, Crusoe v. Bughy, 
3 Wils. 234; so, of an equitable 
mortgage, Ex parte DraJce, 1 M. D. 
& De G. 539 ; Doe v. Hogg, 4 D. 
& R 226 ; but a condition not to 
'' set, let, or assign over the de- 
mised premises, or any part there- 
of,’' comprehends underleases: Roe 
V. Harrison, 3 T. E. 425 ; Roe v. 
Sales, 1 M. & S. 297 ; Doe d. Hol- 
land V. Worsley, 1 Camp. 20 ; and 
a covenant not to let^ set, or de- 
mise for all or any part of the 
term,” assignments. Greenaiuay v. 
Adams, 12 Ves. 395. Let^g 
^ lodg ings was held by Lord Ellen- 
borough not to be a breach of a 
-condition not to underlet any part 
of the premises without the licence 
of his lessor, Doe v. Laming, 4 
Gamp. 73. [A deed of assignment 
in trust for creditors registered 
under the Bankrupt Act, 1861, s. 
194, was held to work a forfeiture 
in Holland v. Cole, 1 H, & 0. 
67; S. G, 31 L. . J., Exch. 481.] 
'An assignment hy operation of la%v 
is no breach of a condition not to 
assign, ex. gr., if the lessee become 
bankrupt, or the lease be taken in 
execution, Philpot v. Hoare, 2 Atk. 
21 9 ; Doe v. Bevan, 3 M. & S. 353 ; 
Doe v. Carter, 8 T. R 57, unless 
such an event be brought about 
by the fraudulent procurement of 
the lessee himself. Doe v. Carter, 
8 T. E. 300. See Doe v. Haivhes, 
2 East, 481. And in Doe v. Powell, 
5 B. & C. 308, it was held, that an 
assignment, which was an act of 
bankruptcy, and was avoided by 
subsequent proceedings in bank- 


ruptcy, did not, as against the as- 
signees, create a forfeiture, and 
that the assignees took the lease 
notwithstanding the temporary 
breach of the condition against 
assignment But the lessor may, 
if he please, by the insertion of 
express words for that purpose, 
provided they be clear and dis- 
tinct, for the court will not be 
astute to find them a meaning, 
Doe d. Wyndham v. Care%o, 2 
Q. B. 317, render even such an 
assignment a forfeiture. Roe v. 
Galliers, 2 T. R. 133 ; Davis v. 
Eyton, 7 Bing 154. See Doe v. 
Hawkes,2 East, 481 ; Doe v. Clarke, 
8 East,' 185 ; Doe v. David, 5 
Tyrwh. 125 ; Cooper v. Wyatt, 
5 Madd. 482 ; Yarmold v. Moor- 
house, 1 R & Myl. 364 ; R. v. 
Robinson, Wightw. 386. And the 
landlord re-entering for such a 
forfeiture is entitled to the em- 
blements and fixtures. Davis v. 
Eyton, 7 Bing. 154. Marriage 
does not operate as a forfeiture. 
Anon. Moor, 21. Whether a de- 
vise b e a breach of the condition 
not to assign, has been disputed. 
Fox V. Swann, Styles, 483 ; Dum- 
poT V. Symons, Cro. Eliz. 816 ; 
Berry Y. Taunt, ih. 331. And see 
some observations in Doe v. Bevan, 
3 M. & S. 353, and the argument 
in Doe ‘Y. Evans, 9 A. & E. 724. 
It has been thought that if ex- 
ecutors and administrators be 
not expressly named in the con- 
dition, an assignment by them 
would not create a forfeiture. 
Anon. Moor, 21 ; Seers v. Hind, 
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1 Ves. jun. 295 ; but the mention 
of assigns includes administrators, 
for they are assigns in law. Moors 
Case, Cro. Eliz. 26, [and Thornhil 
V. King, iK 757]. See Cox v. 
Browne, Cha. Rep. 170. So are 
executors, Wollaston v. Hakeioill, 
3 Scott, N. R. 593 ; Sleap v. Keiu- 
man, 12 C. B. K S. 116 ; even de 
son tort, Pauli v. Simpson, 9 Q. B. 
365 ; [so also are mortgagees of 
leases, Gilhraith v. Cooper, 8 H. 
of L. Cases, 315. A mortgagor 
cannot, unless in case of estojDpel, 
avail himself of a proviso for 
re-entry by him, Saunders v. 
Merry weather, 35 L. J. Exch. 
115. In Doe v. Sevan, 3 M. & 
S. 353, it was held that the 
assignees of a bankrupt might 
assign, although assigns were 
named in the condition, but in 
that case the assignees were di- 
rected by an order of the Court of. 
Chancery to sell the lease, • and 
the decision was before Copeland 
V. Stephens, 1 B. & A. 593, which 
established that the general assign- 
ment of a bankrupt’s personal 
estate under the commission did 
not vest a term of years in the 
assignees until their acceptance of 
it. The Bankrupt Law Consolida- 
tion Acts (12 & 13 Viet. c. 106, 
s. 145, and 24 & 25 Viet. c. 134, 
.s. 131) give the assignees an elec- 
tion to accept or decline leases]. 

A general ‘condition not to 
assign, inserted in a lease, to a 
man, and his assigns,” was con- 
sidered in Strickley v, Butler, 
Hob- 170, to be void for repug- 


nanc}’', though it was . admitted 
that a condition against assign- 
ment to a particular person would, 
even in such case^ be good. But 
the former part of the above doc- 
trine has been denied. Dennis v. 
Boring, Hard. 427 ; and in Wether- 
oil V. Geering, 12 Ves. 511, the 
Master of the Rolls said, that 
assigns would in such a case be 
taken to mean such assigns as the 
lessee might lawfully have, vi^. by 
licence, and that there was _ no 
repugnancy. lOAlaid down, see 
Sheppard’s Touchstone, 131, Co. 
Litt. 223, a, that in an assignment 
of the entire interest in a term 
already created, a condition against 
assignment is void. 

A court of equity will not relieve 
against the foi’feiture occasioned 
by breach of a covenant not to 
assign, for it could not place the 
parties in statu quo ; and besides, 
such a forfeiture must always be 
incurred by the wilful act of the 
lessee, and cannot be the result of 
accident, which seems to be the 
true foundation on which equity 
supports itself when relieving 
against forfeitures. Hill v. Bar- 
clay, 18 Ves. 63 ; Lovat v. Lord 
Ranelagh, 3 V. & B. 31 ; Davis v. 
Moreton, 2 Cha. Ca. 127 ; see 
Haddock’s Cha. Prac., 2nd. Edit., 
voh 1, p. 81 ; [see Bamford v. 
Creasy, 1 Giff. 675 ; 7 L. T. N. S. 
187]. It should seem, however, 
that even in cases of accidental 
neglect to fulfil a covenant to 
repair, such relief will not be given, 
Gregory v. Wilson, 9 Hare, 683. 
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PASOE. 25 ELIZ.—m THE KINCFS BENCH. 

[eBPORTED 5 COKE, 16.] 

Covenants — What covenants run with the land, 

Spencer and his wife brought an action of covenant 
against Clark, assignee to J. assignee to S., and the case 
was such : Spencer and his wife by deed indented demised 
a house and certain land (in the right of his wife) to 
S. for term of twenty-one years, by which indenture S. 
covenanted for him, his executors and administrators, 
with the plaintiffs, that he, his executors, administrators, 
or assigns, woul d build a brick wall upon that partpf^^e 
land demised, &g. S. assigned over his term to J., and 
J. to the ^defendant ; and for not building of the brick 
wall the plaintiff brought the action of covenant against 
the defendant as assignee : and after many arguments at 
the bar, the case was excellently argued and debated by 
the justices at the bench : and in this case these points 
were unanimously resolved by Sir Christopher Wray, 
Chief Justice, Sir Thomas Gawdy, and the whole court. 
And many differences taken and agreed concerning express 
covenants, and covenants in law, and which of them 
would run with the land, and which of them are collateral, 
and do not go with the land, and where the assignee shall 
be bound without naming him, and where not ; and where 
he shall not be bound, although ha be expressly named? 
and where not. 

1. When the covenant extends to a thing in esse^ parcel 
of the demise, the thing to be done by force of the cove- 
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(c) Cr. Car. 25, 
288. 

1 Jones 223. 

1 Eol. Rep. 
360. 

Moor 159, 399. 


narit is qmdammodo annexed and appurtenant to the thing 
demised, and shall go with the land, and shall bind the 
assignee (a), although he be not hound by express words ; 
hut when the covenant extends to a thing which is not 
in being at the time of the demise made, it cannot he 
appurtenant or annexed to the thing which hath no being ; 
as if the lessee covenants to repair the houses demised to 
him during the term, that is parcel of the contract, and 
extends to the support of the thing demised, and there- 
fore is quodammodo annexed appurtenant to houses, and 
shall bind the assignee although he be not. bound ex- 
pressly by the covenant : but in the case at bar the 
covenant concerns a thing which was not in e,9se at the 
time of the demise made (6), hut to be newly built 
after, and therefore shall bind the covenantor, his ex- 
ecutors or administrators, and not the assignee, for the 
law will not annex the covenant to a thing which hath 
no being. 

2. It was resolved that in this case, if the lessee had 
covenanted for him and his (c) assigns, that they would 
make a new wall upon some part of the thing demised, 
that forasmuch as it is to be done upon the land demised, 
that it should bind the assignee : for although the cove- 
nant doth extend to a thing to be newly made, yet it is 
to be made upon the thing demised, and the assignee is 
to take the benefit of it, and therefore shall bind the 


assignee hy express words. So on the other side, if a 
warranty he made to one, his heirs and assigns, by express 
words, the assignee shall take benefit of it, and shall 
{d) F. N. B. have a (d) Warrantia Ghartoe, F. N. B. 135. & 9 E. 2 ; 

Garr' de Charters, 30. 36 E. 3 ; 1. 4 H. 8 ; Dyer 1. 

But although the covenant be for him and his assigns, 
^ i yet if the thing to be done be merely collateral to the land, 

' and doth not touch or concern the thing demised in any 
sort, there the assignee shall not be charged. As if the 
lessee covenants for him and his assigns to build a house 
■upon the land of the lessor which is no parcel of the 
demise, or to pay any collateral sum to the lessor, or to a 
stranger, it shall not bind • the assignee, because it is 
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merely collateral, and in no manner touclies or concerns 
the thing that was demised, or that is assigned over; 
and therefore in such case the assignee of the thing 
demised cannot be charged with it, no more than any 
other stranger. 

S. It was resolved, if a man leases (a) sheep or other 
stock of cattle, or any other personal goods for any time, 
and the lessee covenants for him and his assigns at tl^e 
end of the time to deliver the like cattle or goods as good 
as the things letten were, or such price for them ; and 
the lessee assigns the sheep over, this covenant shall not 
bind the assignee, for it is but a personal contract, and 
wants such (6) privity as is between the lessor and lessee 
and his assigns of the land in respect of the reversion. 
But in the case of a lease of personal goods there is not 
any privity, nor any reversion (c), but merely a thing in 
action in the personalty, which cannot bind any but the 
covenantor (d), his executors or administrators, who 
represent him. The same law, if a man demise a house 
and land for years, with a stock or sum of money, 
rendering rent,t and the lessee covenants for him, his 
executors, administrators, and assigns, to deliver the stock 
or sum of money at the end of the term, yet the assignee 
shall not be charged with this covenant ; for although the 
rent reserved was increased in respect of the stock or 
sum, yet the rent did not issue out of the stock or sum (e), 
but out of the land only ; and therefore as to the stock or 
sum the covenant is personal, and shall bind the cove- 
nantor, his executors and administrators, and not his 
assignee. And it is not certain that the stock or 
sum will come to the assignee’s hands, for it may be 
wasted, or otherwise consumed or destroyed by the lessee, 
and therefore the law cannot determine, at the time 
of the lease made, that such covenant shall bind the 
assignee. 

4. It was resolved, that if a man makes a feoffment by 
this word (/) dedi, which implies a warranty, the assignee 
of the feoffee shall not vouch ; but if a man makes a lease 

Lit. 38^. a. Yely. 139. 
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for years by tbis word eoncessi (a) or deonis% which implies 
a covenant, if the assignee of the lessee be evicted, he 
shall have a writ of covenant : for the lessee and his 
assignee hath the yearly profits of the land, which shall 
grow by his labour and industry, for an annual rent ; 
and therefore it is reasonable, when he hath applied his 
labour, and employed his cost upon the land, and he 
evicted (whereby he loses all), that he shall take such 
benefit of the demise and gi'ant as the first lessee might, 
and the lessor hath no other prejudice than what 
his especial contract with the first lessee hath hound 
him to. 

5. Teoant by the courtesy, or any other who comes in 
in the post, shall not vouch (which is in lieu of an action). 
But if (6) a warrant be granted by deed to a woman who 
takes husband, and the woman dies, the husband shall 
vouch by force of this word grant, although he comes to 
it by act in law. So if a man demises or grants land to 
a woman for years, and the lessor covenants with the 
lessee to repair the houses during the term, the woman 
marries and dies, the husband shall have an action of 
covenant as well on the covenant in law on these words 
(demise or grant) as on the express covenant. The same 
law is of tenant by statute-merchant or statute-staple or 
elegit of a term, and he to whom a lease for years is sold 
by force of any execution shall have an action of covenant 
in such case as a thing annexed to the land, although 
they come to the term by act in law, as if a man grants to 
lessee for years, that he shall have so many (c) estovers as 
will serve to repair his house, or as he shall burn in his 
house, or the like, during the term, it is as appurtenant 
to the land, and shall go with it as a thing appurtenant, 
into whose hands soever it shall come. 

6. If lessee for years covenants to repair the houses 
during the term {d), it shall bind all others as a ^ thing 
which is appurtenant, and 'goeth with the land, in whose 
hands soever the term shall come, as well those who- 
come to it by act in law as by the act of the party, for 
all is one having regard to the lessor. And if the law 
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should not be such, great prejudice might accrue to him ; 
and reason requires that they who shall take benefit of 
such covenant when the lessor makes it with the lessee, 
should, on the other side, be bound by the like covenant 
when the lessee makes it with the lessor. 

7. It was resolved that the assignee (a) of the assignee 
should have an action of covenant. So of the executors 
of the assignee of the assignee ; so of the assignee of the 
executors or administrators of every assignee, for all are com- 
prised within this word (assignees) j for the same right which 
was in the testator, or intestate, shall go to his executors 
or administrators f as if a man makes a warranty to one, 
his heirs and assigns, the assignee (b) of the assignee shall 
vouch, and so shall the heirs of the assignee ; the same 
law of the assignee of the heirs of the feoffee, and of every 
assignee. So every one of them shall have a writ of 
Warmntia Chartce. Vide 14 E. 3, Garr. 33 ; 88 E. 3, 
21 ; 36 E. 3, Gain 1; 13 E. 1, Garr. 93; 19 E. 2, Garr. 
85, &c. For the same right, which was in the ancestor, 
shall descend to the heir in such case without express 
words of the heirs of the assignees. 

Observe, reader, your old books, for they are the foun- 
tains out of which these resolutions issue ; but perhaps 
by these differences the fountains themselves will be made 
more clear and profitable to those who will make use of 
them. For example (o), in 42 E. 3. 3, the case is i grand- 
father, father, and two sons. The grandfather was seised 
of the manor of D., whereof a chapel was parcel ; a prior, 
with the assent of his covent, by deed covenanted for him 
and his successors, with the grandfather and his heirs, that 
he and his covent would sing all the week in his chapel, 
parcel of the said manor, for the lords of the said manor 
and his servants, &c. The grandfather did enfeoff one of 
the manor in fee, who gave it the younger son and h^s. 
wife in tail ; and it was adjudged, that the tenants in tail 
as (d) terretenants (for the elder bi'other was '^heir), 
should have an action of covenant against the prior, for 
the covenant is to do a thing which is annexed to the 
chapel, which is within the manoi', and so annexed to the 


(a)lEoH. 521. 

1 EoU. Eep. 
81, 82. 

2 Bulst. 281. 
Owen 153, 152. 


* [See SleapY. 
Newmarij 12 

C. B., N. S. 
116.] 

(5) Or. El 
534. Co. Lit. 
384. b. 


(c) Co. Lit. 
384. a. 

1 Eoll. 520, 
521. Br. 
Covenant 5, 
Statham, Cove- 
nant 3. 


{d) Co. Lit. 
385. a. 

8 Co. 145. a. 
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(a) 1 Eoll.521. 
Co, Lit. 384. L. 
385. a. 

42 E. 3. 3. b. 
Br. Covenant 
5. 1 EoH. Eep. 
81. 


(h) lEoU. 
521. 


(c) Co. Lit. 
385. a. Fitz. 
Covenant 13. 
Br. Covenant 
17. F. N. B. 
181. a. 


(d) Co. Lit. 
384. a. 

2 Eoll. 743, 
744. 3 Bnlst. 
165. Hob. 47. 
1 Boll. Eep, 
SI. Cr. El. 

436. 

(e) 1 Eoll. 345. 
Co. Lit. 851. a. 


(/) Co. Lit 
J84. a. Ijjftfb* 


manor; as it is there said. And Finchden related that he 
had seen it adjudged, that two (a) coparceners made par- 
tition of land; and one did covenant with the other to 
acquit him of suit, which was due, and that coparcener to 
whom the covenant was made did ahen, and the suit was 
arrear ; and the feoffee brought a writ of covenant against 
the coparcener to acquit him of the suit ; and the writ was 
maintainahle, notwithstanding he was a stranger to the 
covenant; because the acquittal fell upon the land ; but if 
such covenant were made to saj divine service in the (b) 
chapel of another, tliere the assignee shall not have an 
action of covenant, for the covenant in such case cannot 
be annexed to the chapel, because the chapel doth not 
belong to the covenantee, as it is adjudged in (c) 2 H. 
4. 6, h. But there it is agreed that if the covenant had 
been with the lord of the manor of D. and his heirs, lords 
of the manor of D., and inhabitants therein, the covenant 
shall be annexed to the manor, and there the terretenant 
shall have the action of covenant without privity of blood. 
Vide 29 E. 3, 48, and 30 E, 3, 14. Simpldn (d) Simeon’s 
case, where the case was, that Lady Bardolf by deed 
granted a ward to a woman who married Simpkin Simeon, 
against whom the Queen brought a writ of right of ward, 
and they vouched the Lady Bardolf, and afterwards the 
wife died, by which the chattel (e) real survived to the 
husband (and resolved that the writ should not abate), 
the vouchee appeared, and said, what have you to 
bind me , to warranty ? The husband showed how 
that the lady granted to his wife, before marriage, the 
said ward; the vouchee demanded judgment for two 

_ causes. 

1. Because no word of warranty was in the deed ; as to 
that it was adjudged that this word (/) {grant) in this 

\case of grant of a ward (being a chattel real), did import 
mSjself a warranty. 

2. Because the husband was not assignee to the wife, 
nor privy. As to that it was adjudged that he should 
vouch, for this warranty implied in this word {grant), is 
in case of a chattel real so annexed to the land, that the 
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liusband who comes to it by act in law, and not as 
assignee, should take benefit of it. But it was resolved 
by Wray, Chief Justice, and the whole court, that this 
word (concessi or deonisi), in case of (cc) fi*eehold or inhe- (a) Co. Lit. 
ritance, doth not import any warranty; 11 H. 6, 45, acd. 

Vide 6 H. 4 ; 12 H. 4, 5 ; 1 H. 5, 2 ; 25 H. 8 ; Covenant 
Br. 82; 28 H. 8; Dyer, 28; 48 E. 8, 22; F. N. B. 145; 

C. 146 & 181 ; 9 Eliz., Dyer, 257; 26 H. 8, S; 5 H. 7, 

18 ; 32 H. 6, 82 ; 22 H. 6, 51 ; 18 H. S ; Covenant, 30 ; 

Old N. B. Covenant, 46 H. 3, 4 ; 38 E. 3, 24, See the 
statute of (h) 32 H. 8. Cap. 34 ; which act was resolved to 
extend to covenants which touch or concern the thino' 

Cr. Jac. 523. 

demised, and not to collateral covenants. 2 Buist. 281, 

282, 283. 

1 Sand. 238, 239. Cr. Cai’. 25, 222. Anders. 82. 2 Jones 152. Owen 152. Stile 316, 317. 
Co. Lit. 215. a. 


This is the leading case referred 
to upon every question whether a 
particular covenant does or does 
not run with particular lands, or a 
particular reversion. 

A covenant is said to run with 
land, when either the liability to 
I perform it, or the right to take 
^ \ advantage of it, passes to the 
I signee of that land. A covenant 
iss^ to run with the reversion, 
when either the liability to per- 
' form it, or the right to take ad- 
vantage of it, passes to the assignee 
of that reversion. 

Questions upon this branch of 
the law generally arise between 
the lessor of lands or his assignee, 
and the lessee thereof or his 
assignee; and we will, therefore, 
riefly consider the subject with 
reference to persons holding those 
characters before inquiring into 


it with reference to persons not 
occupying those relations to each 
other. 

An opinion has sometimes been 
intimated, that there were, even 
at common law, some covenants 
which ran with the reversion. 
The authorities, however, seem to 
preponderate in favour of the doc- 
trine of Serjeant Williams, who, in 
Thiirshy v. Plant, 1 Wms. Saund. 
240, n. 3, says that "'the better 
opinion seems to be, that the as- 
signee of the reversion could not 
bring an action of covenant at 
common law.’’ And the cases will 
be best reconciled, and the whole 
subject rendered far more intelli- 
gible, if we adopt the view taken 
by the learned and eminent per- 
sonages who have since edited that 
“work, vol. 1> 240 a, note 0 . viz^ 
"" that at common law covenants 
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(Iran with the land, hut not with 
khe reversion. Therefore the as- 
signee of the lessee was held to be 
liable in covenant and to be en- 
titled to bring covenant, but the 
assignee of the lessor was not/' 
[See Butler v. Archer, 12 Irish C, 
L. 104, judgment of Lefroy, C. J.] 
Such being the state of the 
common law, st. 32 H. 8, cap. 34, 
after reciting among other things, 
‘^that by the common law, no 
stranger to any covenant could 
take advantage thereof, but only 
such as were parties or privies 
thereunto/' proceeded to enact 
that all persons and bodies 
politic, their heirs, successors, and 
assigns, having any gift or grant 
of the king of any lands or other 
hereditaments, or of any reversion 
in the same, which belonged to 
any of the monasteries, &c., dis- 
solved or by any other means 
come to the king’s hands, since 
the 4th day of February, 1535, or 
which at any time before the 
passing of this act belonged to 
any other person, and after came 
to the hands of the king, and all 
• other persons being grantees or 
assignees to or by the king, or to 
or by any other persons than the 
king, and their heirs, executors, 
successors, and assigns, shall have 
like advantages against the lessees, 
their executors, administrators, and 
assigns, by entry, for non-payment 
of the rent, or for doing waste or 
other forfeiture, and, by action 
only, for not performing other con- 
ditions, covenants, or agreements. 


expressed in the indentures of 
leases and grants against the said 
lessees and grantees, their execu- 
tors, administrators, and assignees, 
as the said lessors and grantors, 
their heirs, or successors, might] 
have had.” * 

Section 2 enacted, ‘"that all 
lessees and grantees of lands, or 
other hereditaments, for terms of 
years, life or lives, their executors, 
administrators, or assigns, shall 
have like action and remedy 
against all persons and bodies 
politic, their heirs, successors, and 
assigns, having any gift or grant 
of the king, or of any other per- 
sons of the reversion of the said 
lands and hereditaments so letten, 
or any parcel thereof, for any con- 
dition or covenant expressed in 
the indentures of their leases, as the 
same lessees might have had against 
the said lessors and gi*antors, their 
heirs, and successors.” 

Leases not under seal are not 
within the meaning of this statute. 
Brydges v. Lewis, 3 Q. B. 603 ; 
Standen v. Christmas, 10 Q. B. 
135. And the remedy upon the 
stipulations contained in them is 
by action in the name of the origi- 
nal stipulator, Bickford v. Parsons, 
5 C. B. 921. 

Although the words of this act 
are very general, and taken lite- 
rally would comprehend every co- 
venant expressed in the lease ; yet 
it is settled, as we are informed in 
the principal case ad finem, that 
it extends only to covenants which 
touch and concern the thing de- 
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onised, and not to collateral co- 
venants. See also Webh v. Rus- 
sell, 3 T. R 402 ; 1 Inst. 215, b. ; 
Shepp. Touch. 176. It is also 
settled that an assignee of part of 
the reversion, e. g. for years, is an 
assignee within the meaning of. 
the act, 1 Inst. 215, a. Kidwelly 
V. Brand, Plowd. 72; Wright v. 
Bnrroughes, 4 Dowl. & L. 438 ; 
3 C. B. 684, S. C. ; and so also is 
the assignee of the reversion in 
part of the land, as far as cove- 
nants are concerned, Twynam v. 
Pickard, 2 & A, 105 ; Simpson 

V. Clayton, 4 Bing. N. 0. 758, 
780; 6 Scott, 469,. S. C. ; though 
[generally] he is not so for the 
purpose of availing himself of con- 
ditions, for they cannot be appor- 
tioned by the act of the party : see 
Dumpor’s Case, ante, and the 
notes thereto; and see JDoe d. B. 
de Rutzen v. Lewis, 5 A. & E. 
277. [Now, where the reversion 
on a lease is severed, and the rent 
or other reservation is legally ap- 
portioned, the assignee of each 
part of the reversion has, in re- 
spect of his portion of the rent or 
reservation, the benefit of all con- 
ditions of re-entry for non-pay- 
ment, in the same manner as if 
the condition had been reserved 
to him as incident to his part of 
the reversion in respect of the ap- 
portioned rent so allotted to him. 
See the 22 & 23 Viet. c. 35, s. 3.] 
The assignee of the term in part 
of the land is within the statute. 
Palmer v. Edwards, Doug. 121 ; 
Twynam v. Pickard, the judg- 


ments, 2 Wms. Saund. 181 d. ; [so 
is the assignee of the reversion 
into which a share of the term has 
merged, Baddeley v. Vigiirs, 4 E. 
& B. 71 ; and the assignee of some 
of the joint tenants of a term 
where the covenant is joint and 
several, Norval v. Pascoe, 34 L. J. 
Cha. 82]. A grantee of the rever- 
sion in copyhold lands is also an 
assignee within the meaning of 
the statute, Clover v. Cope, 3 Lev. 
326 ; Skinner, 305, S. 0. ; Whit- 
ton V. Peacock, 3 Myl. & K. 325 ; 
and where lands were devised to 
A. for life, remainder to B. for 
life, with power to A. to make 
leases, and A. made a lease to C. 
and died during the term demised; 
it was held that B. should sue 
upon the covenants. Isherwood 
V. Oldknow, 3 M. & S. 382. (See, 
too, Rogers v. Hiimphrey, 4 A. & 
E. 299.) The question,” said Le 
Blanc, J., '‘is — Is the plaintiff an 
assignee ? He is the person next 
in remainder to the person grant- 
ing the lease; true he is not as- 
signee of the lessor, he is assignee 
of the devisor. But I take it to 
be clear that the lease must be 
considered as emanating from the 
person who creates the power, andj 
that it derives its force and autho- 
rity.from him. The argument is, 
that he cannot have this action 
because he must be assignee of 
the person of the lessor or grantor. 
But he is the assignee of the 
person who, in the eye of the law, 
is the lessor : because the person 
empowering the tenant for life to 
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Igrant the lease is, in the eye of 
the law, the lessor. The doctrine 
of Lord Coke in Whitlock's Case 
entitles the court to say upon 
principle that this plaintiff was 
the assignee of him who, in con- 
templation of law, was the lessor, 
and that as such he is entitled to 
this action." [See also Greenaway 
V. Hart, 14 C. B. 340.] It seems, 
that a tenant from year to year 
who demises by indenture for a 
term of years however long, has 
by reason of the possibility of his 
estate continuing longer than the 
demised term, a reversion with 
which the benefit of the covenants 
in the indenture may pass to an 
assignee during the existence of 
the tenancy from year to year. 
Oxley V. James, 13 M. & W. 209. 
I Both the benefit and burden of 
[covenants, therefore, now run with 
(the reversion from assignee to as- 
[signee, in the same manner that 
they ran at common law from as- 
signee to assignee, of the land. In 
order, however, that the covenants 
might continue available for the 
benefit of the reversioner, it was 
held to be absolutely necessary 
that he should continue to be 
seised or possessed of the same 
reversion to which the covenants 
were incident ; for, if it happened 
to be merged by his becoming the 
owner of some other reversion in 
the same land, the covenants were 
altogether gone. Thus in Moor, 
94, a person made a lease for 100 
years, the lessee made an under- 
lease for 20 years, rendering rent. 


with a clause of re-entry ; after- 
wards the original lessor granted 
the reversion in fee, and the 
grantee purchased the reversion of 
the term. It was held that the 
grantee should not have either the 
rent or the power of re-entry, for 
the reversion of the term to which 
they were incident was extin- 
guished in the reversion in fee ; 
see also Webb v. Russell, 3 T. R 
402, Wootton v. Staff enoni, 12 M. 
& W. 182, where Parke, B., puts 
the question — If tenants in com- 
mon demise their undivided in- 
terests, and there is a joint cove- 
nant with both, will that run with 
the reversion? [The answer to 
which is, that it will, but with the 
entire reversion only, Thompson 
V. Hakeivill, 19 C. B. K S. 713, 
S. 0., 35 L. J. C. P. 18.] One of 
the consequences of the above 
doctrine was, that when lands 
were leased with a stipulation for 
renewal, and the lessee accepted a 
new lease, his remedies for rent 
and on the covenants contained in 
any underlease he might have 
made were completely gone, smce 
the^_ reversion was destroyed to 
which they ,..were incident. To 
obviate these evils, st. 4 G. 2, 
c. 28, s. 6, enacted, that in case 
any lease shall be surrendered, in 
order to be renewed, the' new 
lease shall be as valid, to all in- 
tents, as if the underleases had 
been likewise surrendered before 
the taking of the new lease ; and 
that the remedies of the lessees r 
against their undertenants shall 
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remain unaltered, and the chief 
landlord shall have the same re- 
medy by distress and entry for the 
rents and duties reserved in the 
new lease, so far as the same ex- 
ceed not the rents and duties re- 
served in the former lease, as he 
would have had in case such 
former lease had been still con- 
tinued. See on the construction 
of this latter provision, Doe d. 
Pcdh V. Marchettij 1 B. & Ad. 715. 
Note that in Aleyn 39 it is said 
that a covenant is not a duty. The 
loss of the reversion by merger has 
now, however, in certain cases, 
ceased to operate as an extinguish- 
ment of the rent and covenants, 
s, 9, having 
* enacted that when the reversion 
expectant on a lease, made either 
before or after the passing of this 
act, of any tenements or heredita- 
ments, of any tenure, shall, after 
the first day of October, 1845, be 
surrendered or merge, the estate 
which shall for the time being con- 
fer as against the tenant under the 
same lease, the next vested right 
to the same tenements or heredita- 
ments shall, to the extent and for 
the purpose of preserving such 
incidents to, and obligations on, 
the same reversion, as but for the 
surrender or merger thereof would 
have subsisted, be deemed the 
reversion expectant on the same 
lease.’^ See the previous act, now 
repealed, 7 & 8 Viet, c. 76, s. 12. 
[As to when the Courts of Chancery 
will regard a lease as still subsist- 
ing notwithstanding legal merger 


of it, see Brandon v. Brandon, 
31 L. J., Cha. 47.] 

Let us now see what covenants 
have been decided to relate to, or, 
in the wwds of the text, touch and 
concern, the land, in such a way 
that their benefit or burden is 
capable of running with it. On 
this subject it may be laid do-wn 
as a general rule, that all implied 
covenants run with the land. Thus 
it was resolved in Spencer's Case, 
4th resolution, that if a man 
makes a lease for years by .the 
word concessi, or demisi, which 
implies a covenant, if the assignee 
of the lessee be evicted he shall 
have a wiit of covenant.^’ (Since 
the 7 & 8 Viet. c. 76, sec. 6, 8 & 9 
Viet, c, 106,, sec. 4, concessi does 
not imply a covenant: demisi’’ 
still does one of guiet^ enjoyment. 
Bandy v. Cartwright, 8 Exch. 
913 ; and Penfold v. Abbott, 32 
L. J. Q. B. 67].) Whether a par- 
ticular express covenant suffi- 
ciently '^touches and concerns the 
thing demised,'' to be capable 
of running with the land, is 
not unfrequently a question of 
difficulty. The foUowdng, however, 
certainly do so. For quiet enioy- 
m^ty Woke V. Awder, Cro. Eliz. 
436 ; Campbell v. Lewis, 8 B. & A. 
392. Further assurance, Middle- 
more V. Goodale, Cro. Car. 503; 
B enew ah Roe v. Hayley, 12 East 
464 ; Simpson v. Clayton, 4 Bing. 
N. C. 758. Toj'epair, Dean and 
Chapter of Windsor's Case, 5 Eep. 
24, and the principal case. [To 
put in£epair, JHartynv. Clue, IS 
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Q. B. 661.] To leave possession 
peaceably to the lessor and bis 
assigns, or to leave in good repair. 
Vin. Abr. Covenant K. 19 {Mar- 
tyn V. Olue, uhi sitjora], Parke, 

B. , in Doe d. Strode v. Seaton, 2 

C. M. & E. 730 (see tbe report of 
the same case in Tyr. & Gr. 19), 
was speaking of a case where the 
reversion had determined, and did 
not intend to express a doubt that 
the covenant was one of which, 
had the reversion continued, the 
assignee of the reversion might 
have taken advantage. To dis- 
charge the lessor de omnibus 
oneribus ordmariis et extraor- 
dinariis, Dean and Chapter of 
Windsor’s Case, 5 Eep. 25. To 
permit the lessor to have free pas- 
sage to two rooms excepted in the 
demise, Cole’s Case, 1 Sal. 196, 
reported as Bush v. Cales, 1 Show. 
889 ; Garth. 232. To cultivate 
the lands demised, in a particular 
manner, Gockson v. Cock, Cro. J ac. 
125. To resi de on th e_premises, 
admitted by the Court in Tatem 
V. Chaplin, 2 H. Bl. 133. See 1 
Eolle Abr. 521 {1), and see the 
cases cited in the note to Hinde 
V. Gray, 1 M. & Gr. 208. Not to 
cax^ pn a particular trade. Mayor 
of CongletonfTTFdMi^n, 10 East 
136. A covenant to keep build- 
ings within the bills of mortality 
insured against fire was in Yevnon 
V. Smith, 5 B. & A. 1, held to run 
with the land, for st. 14 G. 8, c. 78, 
enabled the landlord to have the 
sum insured employed in rein- 
stating the premises, so that the 


covenant, with the aid of the 
statute, amounted to a covenant 
to repair. In Vyvyan v. Arthur, 
1 B. & C. 415, the lessee cove- 
nanted to grind at the lessors 
mill, called Tregamere Mill, all 
such corn as should grow upon 
the close demised. This covenant 
was, in an action brought by the 
devisee of the lessor against the 
administratrix of the lessee, held 
to run with the land, at all events 
so long as the mill remained the 
property of the reversioner. In 
Easterby v. Sampson, 9 B. & C. 
505, and 9 Bing. 644, where an 
undivided third part of certain 
mines was leased, and the lease 
contained a covenant by the lessee 
that he would build a new smelt- 
ing mill, and keep it in repair for 
working the mines, this covenant 
was held first by the King’s Bench, 
and afterwards in the Exchequer 
Chamber, to run with the [rever- 
sion]. In Hemmingway v. Fer- 
nandes, 13 Sim. 228, A. agreed to 
make a lease of certain land to B., 
who was the lessee of a colliery, 
B. covenanting for himself and his 
assigns to make a railway over the 
land, and to carry thereon all coal 
gotten out of the colliery, or any 
other land in the same township, 
that should be intended for ship- 
ment or water sale, paying for the 
carriage 2d. per ton. B. made the 
railway and afterwards assigned 
his interest in the land agreed to 
be demised and the colliery to C., 
who also worked other collieries 
in the township. The Vice-Chan- 
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cellor is reported to have held that 
the case fell within the second 
resolution in Spencer^s CasSj and 
that the covenant ran with the 
land, and bound the assignee. 

The latter part of the first re- 
solution in Spencer's Case, namely, 
that if assigns be not expressly 
mentioned, they are not bound by 
covenants relating to things not 
in existence at the time of the 
lease, was acted upon in Doughty 
V. Bowman, 11 Q. B. 444. [Lately, 

I however, the Court of Exchequer, 
tin a considered judgment (Min- 
skull V. Oakes, 2 H. & N. 793), 
has not only e xpressed an opinion 
that, J}his jyejhhnpmi.^^ is un- 

reasonaHe , but has also suggested 
that Spencer's Case itself decided 
the contrary. The point is as 
curious as it is important, and 
requires to be considered at some 
length. In Minshull v. Oakes the 
court, after referring to other au-- 
thorities upon the first resolution, 
proceeded to say, — On the other 
hand, Moore, p. 159, pi. 300, which 
is evidently Spencers Case, though 
the date is later, gives the decision 
the other way. The explanation 
may be that Lord Coke is report- 
ing a variety of arguments and 
opinions expressed, while Moore 
gives the ultimate decision. Smith 
V. Arnold, 3 Salk. 4, is directly 
contrary ; and in Bally v. Wells, 
3 Wils. 25, the contrary is stated. 
No reason is given for the alleged 
difference between where the as- 
signee is and is not named ; on 
the contrary, the reason given for 


binding in any case an assignee 
not named, viz,, that he takes the 
benefit and burthen, seems equally 
to apply to every such case.” 

First, with regard to this ano- 
nymous -case in Moore, p. 159. 
The following is a translation of 
the important part of that report : 
— “ In the same term ” (Hill. 26 
Eliz.) Gawdy moved on the 
statute of 82 H. 8, whether, if 
lessee for life ” (it will be observed 
that in Spencer's Case the lease 
was by Spencer and his wife for 
twenty-one years) covenants for 
himself, his executors and ad- 
ministrators, to build a wall during 
his term, and then he assigns over 
his estate, the grantee of such 
reversion or the grantor shall have 
covenant against the assignee ; and 
they all agreed that he should : 
for Meade said that the statute is 
that the grantees shall have the 
like remedies by entry or actions 
against the assignees, &c., as they 
ought to have had against the 
lessees themselves. And notwith- 
standing that the covenant wants 
the word assigns, yet each assig- 
nee, by the acceptance of posses- 
sion, has made himself liable to 
all covenants concerning the land, 
but not to collateral covenants ; 
and covenants to repair or build 
walls or houses are covenants in- 
herent to the land, mth which 
the assignee shall, without special 
words, be charged.” 

Now, however like this case 
may be to Spencers, it seems im- 
possible that it can be the same : 
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for, in the first place, Spencers 
Case was in the Queen’s Bench, 
whereas the case reported in 
Moore must have been in a dif- 
ferent court, inasmuch as Meade, 
the only judge there mentioned, 
was a judge of the Court of Com- 
mon Pleas, and the Oa%vdy there 
mentioned is doubtless the Sei- 
jeant Francis Gawdy who was 
then practising in that court, and 
who was a younger half-brother of 
Sir Thomas Gaivdy, one of the 
judges of the Queen’s Bench be- 
fore whom Spencer's Case was 
argued. See Dugdale, Orig. Judic. 
48 ; Chronica Series 94, 95 ; Moore, 
123, pL 269 ; 242, pL 381 ; Cro. 
Eliz. 24; Foss’ Judges of Eng- 
land, vol. 6, p. 158. (These half- 
brothers had been curiously enough 
both christened Thomas, but the 
younger, who became in the reign 
of James the 1st, Chief Justice of 
the C. P., changed his name to 
Francis, at his confirmation, in 
the reign of Hen. the 8th. See 
Co. Lit. 3 a. Foss, nhi sapra) 
In the next place, in the case in 
Moore the question for the court 
was upon the 32 Hen. 8, c. 34 ; 
but in Spencer's Case such a ques- 
tion could not arise, since that 
statute only applies where the 
reversion on a lease has been 
assigned ; and in Spencer's Case 
the action was brought by the 
original lessors; hence it is that 
Lord Coke only notices the statute 
in a few words at the end of his 
report. Moreover, when it is con- 
sidered that Spencer's Case is 


cited, within a comparatively short 
period after its occurrence, from 
Lord Coke’s report of it, and 
never, it is believed, from Moore 
(see Altoe v. Hemmings, 2 Bulst. 
281, 12 Jac. I, before Lord Coke 
himself when Chief-Justice of the 
King’s Bench, where Spencer's 
Case is referred to both in the 
argument and in the judgment ; 
also Smith v. Simonds, Comberb. 
64, 3 Jac. II.) it is difficult to 
believe that Lord Coke either mis- 
reported the case, or that, in any 
part of his elaborate i-eport of the 
several resolutions, ' he is only 
giving ''a variety of arguments 
and opinions expressed ” during 
the discussion, and not the ulti- 
mate decision. 

Adopting, then, the view which 
was taken in Bally v. Wells, 3 
Wils. 32, that the two reports are 
of conflicting decisions in different 
cases, the correctness of the deci- 
sion in Moore, 159, may next be 
considered. If, as Meade, J., said, 
the statute gave the reversioner 
the like remedy against the assig- 
nees as he ought to have had 
'^against the lessees themselves',' 
instead of giving to him, as it 
does, only the like remedy as the 
lessor or grantor himself ought 
to have had against the lessees or 
their cLSsigns, the judgment would 
have been undoubtedly correct; 
but, in fact; the statute does not 
touch the point. 

It may also be remai'ked, that 
in the same reign (38 Eliz.) the 
Court of Queen’s Bench sitting in 
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error held an unnamed assignee 
liable to repair a house, adopting 
the very distinction drawn in the 
first resolution in Spencer's Case, 
namely, that the covenant was for 
the maintenance of a thing in esse 
at the time of the demise. See 
the note of the case in Rollers 
Ab, Tit. Covenant, L. 2. 

Of the two other cases cited by 
the learned barons in opposition 
to Spencer's Case^ it may be suf- 
ficient to say, with reference to 
Smith V. Arnold, 3 Salk. 4, that 

never been considered to be of 
any authority (Wallace on the. 
Reporters, 3rd edition, 247, 248, 
and observe the report itself) ; 
and' with reference to Bally v. 
Wells, 3 Wils. 25, that instead of 
containing anything in derogation 
of Spencer's Case, the court there 
said, on comparing it with the 
case in Moore, “ We rather choose 
to adhere to Lord Coke’s autho- 
rity, that such a covenant will not 
bind the assignee unless he be 
named.” 

Having called attention to the 
state of the authorities, it must be 
observed that the reasoning of the 
Court of Exchequer in MinshuU 
V. Oakes does not appear to reduce 
any portion of the resolutions in 
Spencer's Case to an absurdity. 
With all submission, Lord Coke 
does give a reason ^‘^for the al- 
leged difference between where 
the assignee is and is not named ” 
in those cases in which the cove- 
nant relates to a thing not in esse 


at the time of the contract ; for he 
explains, in the first resolution, 
that where, in these cases, the 
assignee is not named, the law 
cannot annex a covenant to a 
thing which hath no being; and 
further, Lord Coke does not give 
as a reason ''for binding in any 
case an assignee not named, that 
he takes the benefit and burthen 
of the contract.” He gives indeed 
(in the second resolution) as one 
of the reasons for binding as- 
signees who are named upon cove- 
nants relating to things not in esse 
at the time of the contract, that 
they take the benefit of it; but 
whether this be or be not a suf- 
ficient reason for holding that 
named assignees are liable in these 
cases (a liability which has never 
been doubted), it clearly cannot 
be a suflScient reason for holding 
that unnamed assignees are bound 
by such covenants, if, as Lord Coke 
explains, in the earlier resolution, 
the law cannot, the contract being 
silent, annex a covenant to a thing 
Avhich hath no being. 

It may further be remarked, 
that if Lord Coke had given as a 
" reason for binding in any case an 
assignee not named, that he takes 
the benefit and burthen” of the 
contract, this reason does. not seem 
equally to apply to the case of 
assignees who simply receive the 
benefit of a thing which they find 
made for them upon the demised 
premises, and to those cases in 
which, in order to enjoy the benefit 
of the thing which is the subject 
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matter of tlie covenant, tbey will 
have themselves to construct it. 
In the latter cases, it may seem 
quite reasonable to hold them not 
bound to do so, unless the lease 
gives them clear notice of the in- 
tention to bind them, the covenant 
being, on the face of it, made on 
their behalf. Unless, then, the 
law laid down by Lord Coke can 
be deemed to be shaken by such 
authorities as the anonymous case 
5n Moore and Smith v. Arnold, 
‘'all the resolutions in Sioencer's 
I Case may still be considered to be 

i law, and it may be regretted that 
any doubt should have been cast 
on their correctness. 

In MhvsliuU V. Oahes the court 
ultimately held that, under a lease 
of existing buildings, which gave 
to the lessee and his assigns liberty 
to construct additional buildings 
upon the demised premises, a co- 
venant, not expressed to be made 
for assigns, to repair the buildings 
demised, and also those which 
might be erected during the term, 
bound the assignee to repair not 
only the buildings in esse at the 
time of the demise, but also those 
which had been erected subse- 
quently. This decision appears to 
be inconsistent with the first reso- 
lution in Spencer's Case, unless 
any distinction can be rested on 
the fact that in Minshull v. Oakes 
the covenant to repair was clearly 
binding upon the assignee so far 
as related to the buildings in 
existence at the time of the 
demise.] 


The liability of the lessee to be 
sued on his express covenants, is 
not determined by his assigning 
over his term and the lessor’s 
acceptance of his assignee. Bar- 
nard V. Qodscall, Cro. Jac. 809 ; 
Thnrsby v. Plant, 1 Wms. Saund. 
240, et notas ; but he may be sued 
on them either by the lessor, or if 
he have assigned, by his assignee ; 
Brett V. Cumberland, Cro. Jac. 
521, 2; and so may his personal 
representative having assets, ibid. 
Helliev v. Cashard, 1 Sid. 266 ; 
1 Lev. 127 ; Coghill v. Freelove, 3 
Mod. 325 ; 2 Vent. 209 ; Pitcher 
V. Tovey, 4 Mod. 76 ; and the notes 
to Thursby v. Plant, 1 Wms. 
Saund. 241. But though the lessee 
may, after he has assigned and his 
assignee has been accepted, be 
sued on his express covenants, it 
is said he cannot be so on his 
implied ones. Batcheleur v. Cage, 
1 Sid. 447; Sir W. Jones, 223; 
see Mills v. Auriol, 4 T. R 98 ; 
1 Wms. Saund. 241, in notis ; 
Williams v. Burrell, 1 0. B. 402. 
Sed queer e de hoc. Nor will any 
action of covenant lie against the 
assignee of the lessee, except for 
breaches of covenant, happening 
while he is assignee, and therefore 
an assignee may get rid of his 
future liability by assigning even 
to a mere pauper. Taylor v. Shum, 
1 B. & P. 21 ; Le Keux v. Nash, 
Str. 1222; Odell v. Wake, 3 Camp. 
394; Onslow v. Corrie, 2 Madd. 
330; though not of his liability 
for breaches already committed 
during the continuance of his in- 
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terest, Harley v. King, 5 Tyrwh, 
692. 

It has been made a question 
whether, in cases in which the 
right of action is given to the 
assignee by 32 H. 8, c. 34, the 
original covenantee may not still 
sue. The better opinion is, that 
he cannot. See Beeley v. Piirry, 
3 Lev. 154, where the point was 
however not decided. It appears 
to have been taken for granted in 
Green v. James, 6 M. & W. 656. 
And the cases which have set- 
tled that the statute transfers 
r the p rivity of contract^ militate 
strongly against the existence of 
any right in the original cove- 
nantee. See Thurshy v. Plant, 
1 Wms. Saund. 240 ; Conran v. 
Pedder, 2 I. G L. E. 200. 

Here may be noticed the re- 
markable case of Wakefield v. 
Brown, 9 Q. B. 209, in which a 
covenant to repair and paint was 
made by the lessee with the 
lessor, the lessor’s landlord, and 
another party to the deed, who 
had, and appeared by the lease to 
have, no estate in the land either 
in fact or by estoppel. The lease 
having been assigned, an action 
was brought for breach of cove- 
nant against the assignee of the 
lessee, by the lessor and his supe- 
rior landlord, who had survived 
the other covenantee. The ques- 
tion principally discussed in the 
judgment, namely, whether both 
the covenantees could join in the 
action, turned upon the construc- 
tion of the covenant, and did not 


relate to the subject of this note. 
The other question, which seems 
to have attracted less attention, 
was, whether inasmuch as one, if 
not two, of the covenantees had 
no estate in the reversion expect- 
ant upon the lease containing the 
covenant, that covenant could run 
with the land so as to bind the 
assignee of the lessee. This latter 
question, if free from authority, 
should seem to admit of an easy 
solution, because, by the common 
law, as we have seen, and shall 
presently still further observe, ex- 
cept in the case of landlord and 
tenant, the burden of covenants ^ 
does not run with the land, though 
the b^nefit ^ does ; and in order to 
make the benefit of a covenant 
run with the land at the common 
law, it must be entered into with 
a person having an estate in the 
land, and when so entered into 
only enures during that estate; 
whilst the statute only deals with 
actions by the assignee of the re- 
version against the lessee or his 
assignee, and actions by the lessee 
or his assignee against the assignee 
of the reversion; and not with 
actions by the lessor against the 
assignee of the lessee, or e contrd, 
which actions seem therefore to 
be governed by the common law. 
The Court of Queen’s Bench, how- 
ever, held the action ^maintain- 
able, and upon this point gave 
judgment in the following words : 
'^The other objection, that there 
is no privity of estate, is certainly 
not tenable. A covenant to repair 
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and paint clearly runs with the 
land, and there is privity of estate 
between the defendant and one of 
the ^plaintiffs at all events.” The 
reference in this judgment to the 
existence of privity of estate he- 
tween the parties to the action, 
or any of them, as being important 
to the decision of the question is 
somewhat perplexing; privity of 
estate between the original parties 
and those who either claim under 
them, or are sought to be charged 
with the burden which they have 
created, appearing alone to be ma- 
terial, either at the common law 
or under the statute. The court, 
indeed, appear to have either over- 
looked or disregarded the circum- 
stance that the covenant was with 
the reversioner and a person having 
no estate, jointly ; a sort of cove- 
nant which, it is submitted, does 
not run with the land, but is col- 
lateral, and so the assignee of the 
lease not liable upon it. In Mag- 
nay V. Edwards, 13 0. B. 479, 
under similar circumstances, the 
Court of Common Pleas, in de- 
ference to the authority of Wake- 
field V. Broion, gave judgment for 
the plaintiff, expressly guarding 
themselves, however, from being 
supposed to concur in the reasons 
upon which the judgment in that 
case proceeded. 

Next, as to covenants running 
with the lands in other cases than 
those between landlord and tenant. 
These may be divided into the 
two following classes : — 

1. Covenants made with the 


owner of the land to which they 
relate. 

2. Covenants made by the owner 
of the land to which they relate. 

With respect to the former of 
these classes, viz, covenants made 
voith the owner of the land to 
which they relate, there seems to 
be no doubt that the benefit, i. e. 
the right to sue on such covenants, 
runs with the land to each suc-K 
cessive transferee of it, provided* 
that such transferee be in of the 
same estate as the original cove- 
nantee was. Of this description 
are the ordinary covenants for 
title ; see Middleraore v. Goodale, 

1 Eolle’s Ab. 521 ; K. PI. 6 Cro. 
Car. 503, 505 ; Sir W. Jones, 406 ; 
Shepp. Touch. I7l ; King don v. 
Nottle, 4 M. & S. 53 ; Campbell v. 
Leivis, 3 B. & A. 392 ; Lewis v. 
Campbell, 8 Taunt. 715 ; which 
latter case, as well as Nohe v. 
Awder, Cro. Eliz. 373, 436, shows 
that there is no difference between 
the right of an assignee of freehold, 
and that of the assignee of a chattel 


real, to sue on covenants running 
with the land. Of this description 
also is the case of the Prior re- 
ported in the text, that of the two 
Coparceners, and the anonymous 
case in Moore, 179, cited by Lit- 
tledale, arguendo, in Milnes v. 
Branch, 5 M. & S. 417, [and 
Sharp V. Waterhouse, 7 E. & B. 
816]. 


In all these cases the covenant 
is for something relating to the 
land, and the assignee of the land 
is the person entitled to sue upon 
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it. See Middlemore v. Goodale, 

1 Rolle’s Abr. 521 ; Spencer v. 
Boyes, 4 Ves. 370. 

When such a covenant is made, 
it seems to be of no consequence, 
whether the covenantor be the 
person who conveyed the land to 
the covenantee, or be a mere 
stranger. Thus in the Prior’s 
case reported in the text, and in 
Co. Litt. 384, b, the Prior was a 
stranger to the land of the cove- 
nantee ; and there is a good reason 
for this assigned in the above pas- 
sage in Co. Litt., where the law is 
said to be so, to give damages to 
the party grieved ; in other words, 
in order that the person who is 
injured by the non-performance of 
the covenant, who is always the 
owner of the land pro tempore^ 
may be also the person entitled 
to the remedy upon it by action. 
Indeed, Middlemore v. Goodale, 
Fohe V. AivdeVj and Campibell v. 
Leivis above cited, were all cases 
in which the covenantor was also 
the person who conveyed the land 
to the covenantee ; and Sir Edward 
Sugden, in the law of Vendors and 
Purchasers, [p. 474 et seq,, 13th 
ed.], expresses an opinion, that to 
enable the assignee of land to 
take advantage of covenants they 
must have been entered into by a 
prior owner thereof. This, how- 
ever, is contrary to the Prior’s 
case in the text, contrary to the 
case of the Coparceners, contrary 
also to the anonymous case in 
Moore, 179, and to the opinion of 
the Real Property Commissioners, 


expressed in their 3rd report ; 
and Sir Edward Sugden himself 
declares that the consequences of 
applpng such a doctrine to cove- 
nants entered into by a vendor, 
who is often only a mortgagor, or 
cestuy que trust, would be most 
alarming. See a learned note in 
‘^Jarman’s Bythewood,” vol. 7, 
pages 572, 3, vol. 9, page 354, of 
Mr. Sweet’s edition. 

It would be wrong to omit 
mentioning that, since the publi- 
cation of the first edition of this 
work, a case occurred in the Court 
of Exchequer, bearing in some 
degree upon the above proposi- 
tion. The case alluded to is Pay- 
monel V. Fitch, 5 Tyrwh. 985, in 
which the question was, whether 
the executors of one who had 
demised land, excepting the trees, 
(the circumstance that the trees 
were excepted does not appear in 
the statement of the case, but is 
to be collected from the observa- 
tions of the counsel and judges. 
See page 991 ad finem, and the 
judgment,) could sue upon a cove- 
nant not to fell or lop them, which 
had been broken during the tes- 
tatoi^’s lifetime. It was argmed on 
behalf of the defendant, that whei'e 
a covenant runs with the land and 
descends to the heir, there, though 
there may have been a formal 
breach in the testator’s lifetime, 
still, if the substantial damage 
happened after his death, the real, 
not the personal, representative 
ought to be plaintiff. See King’- 
don V. Pottle, 1 M. & S. 355 ; 4 
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M. & S. 53; King v. Jones, 5 
Taunt. 418 ; [and Goodman v. 
Boycott, 2 B. & S. 1 ; S. 0., 31 
L. J., Q. B. 69]. Lord Abinger, 
however^ delivering the judgment 
of the court, distinguished those 
cases by saying, There is no 
doubt that the covenant here is 
purely collateral, and does not 
run ^uith the land : ” and he added, 
"‘for the breach of such a cove- 
nant after the death of the cove- 
nantee, the heir or devisee of the 
land on which the trees grew 
could not sue.” His lordship does 
not state whether he based this 
opinion on the ground that the 
covenant not to cut down the trees 
did not sufficiently touch and con- 
cern the land, or whether, on the 
ground that the benefit of a cove- 
nant made by a stranger (which 
the lessee was quoad the trees) 
was incapable of running with the 
land to which it related, to the 
heir or devisee thereof. The point 
was not necessary for the decision 
of the case before their lordships, 
for the court appears to have been 
of opinion that the loss of the 
shade and casual profits of the 
trees during the testator’s lifetime 
was a sufficient injury to the per- 
sonal estate to vest a right of 
action in his executor; and it 
seems unfortunate, therefore, that 
the dicta in the case should have 
tended to cast any additional doubt 
on a doctrine so highly reasonable 
as that the right of action upon a 
covenant touching and benefiting 
the land, shall devolve along with 


the land itself to each successive 
owner. 

But though it be not necessary , 
, that the covenantor should be in ' 
an 3 nvise connected with the land, 
it is absolutely essential that the 
covenantoe should, at the time of 
the making of the covenant, have 
the land to which it relates. On 
this point the text is express, viz. 

'' If the covenant were to say 
divine service in the chapel of 
another, there the assignee shall 
not have an action of covenant, 
because the chapel doth not belong 
to the covenantee; asrit is ad- 
judged in 2 H. 4, 6. b.” ; see Co. 
Litt. 384, b., 385, a. ; and Webb v. 
Russell, 8 T. R. 393. In such a 
case, however, the covenantee may 
sue though his assignee cannot. 
Stokes V. Russell, 3 T. R. 678. 

It has been above stated, that, 
in order that the assignee may sue 
on such a covenant, he must be in 
of the same estate in the land 
which the party had with whom 
the covenant was originally made, ; 
for the covenant is incident to that ' 
estate. This rule might possibly 
be productive of very serious and 
disagreeable consequences ; for 
when lands are conveyed (as has 
repeatedly been done for the pur- 
pose of barring dower) to such uses 
as A. shall appoint, and in de- 
fault of appointment to A. for 
life, remainder to B, his executors 
and administrators during the 
life of A., remainder to A. in fee, 
and A. exercises the power of ap- 
pointment in favour of a purchaser, 
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that purchaser comes in paramount 
to A. and above the estate of which 
he was seised, which is defeated by 
the exercise of the power as if it 
never had existed. There is con- 
sequently no sameness of estate 
between A. and the purchaser, 
which latter will therefore not be 
entitled to the benefit of covenants 
entered into with A, since those 
covenants were incident to the 
estate which has now been de- 
feated by the appointment : see 
Roach V. Wadham, 6 East, 289. 
To obviate this evil, it is now 
usual, whenever the conveyance 
transfers a seisin to serve uses, — 
as, for instance, when it is by way 
of feoffment, or lease and release, — 
to enter into the covenants with 
the feoffee or releasee to uses, and 
his heirs, the consequence of which 
is beheved to be, that the benefit 
of the covenants, being annexed to 
the seisin, is transferred to, and in 
a manner executed in, the various 
persons who become from time to 
time entitled under the uses which 
that seisin serves. See Sugd. Gilb. 
U. 186, note. 

With respect to the second of 
the above two classes, namely, 
covenants entered into hy the 
owners of land, gTeat doubt exists 
whether these in any case run 
with the lands, so as to bind the 
assignee of the covenantor. One 
inconvenience which would be the 
result of holding them to do so is, 
that the assignee would frequently 
find himself liable to contracts of 
the very existence of which he 

VOL. I. 


wns ignorant, and Vvhich perhaps, 
would have deterred him from 
accepting a conveyance of the 
land, if he- had known of them ; 
and the reason assigned in the 
first Institute for allovdng the 
benefit of a covenant relating to 
land to run there^vith, viz. to give 
the remedy to the party grieved, 
does not apply to the question re- 
specting the burden thereof. This 
question might have arisen in 
Roach V. Wadhcirn, 6 East, 289. 
There John Russ being seised of 
an undivided third part of a certain 
messuage, and the plaintiffs of the 
two other undivided third parts, 
they conveyed the whole to Coates 
and his heirs, to such uses as 
Watts should appoint, and, subject 
thereunto, to the use of Watts in 
fee, yielding and paying, and the 
said William Watts, and by his 
dhection the said T. Coates, did 
and each of them did, grant out of 
the said messuage to the plaintiffs, 
their heirs and assigns, for ever, 
the yearly fee farm rent of 28 Z. 
payable quarterly.” Then followed 
a covenant hy Watts, for himself, 
his heirs and assigns, to pay the 
rent to the plaintiffs, their heirs 
and assigns. Then a similar rent 
of 14Z. was reserved to Russ. Watts 
afterwards '‘'granted, bargained, 
sold, aliened, released, ratified, 
and confirmed, and did also limit, 
dh^ect, and appoint f the premises 
in question to Wadham, Stevens, 
and Poxmll (a trustee), habendum 
to Wadham, Stevens, and Potvell, 
and the heirs and assigns of Wad- 
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ham and Stevens, as tenants in 
common, subject to tbe rent of 
42?., -which Wadham and Stevens 
covenanted with Watts to pay- 
in equal shares and proportions. 
Wadhani’ died, leaving the de- 
fendant his devisee in fee and 
executor : the moiety which Wad- 
ham had covenanted to pay of the 
28J. rent became after his death 
three years in arrear; and this 
action having been brought for 
the recovery of those arrears, a 
case was ultimately stated for the 
opinion of the Court of King's 
Bench, the question in which was 
‘'whether the defendant as exe- 
cutor or devisee of the testator 
Wadham were liable at law to an 
action of covenant on the said 
covenant made by Watts!' The 
court held that he was not liable, 
for that the conveyance by Watts 
to Wadham, Stevens, and Powell 
operated as an appointment under 
the power created by the convey- 
ance from Puss and the plaintiff 
to Coates, and therefore, even 
supposing the covenant made by 
Watts with the plaintiffs to be 
capable of running -with the land 
and binding Watts' assignee, still 
it could not affect Wadham, who 
was not privy in estate to Watts, 
but came in paramount to him. 

Breimter v. Kitchell is another 
case often referred to on this 
question : it is reported in Lord 
Raym. 818; Comb. 424, 466; 1 
Salk. 198; 12 Mod. 166; Holt, 
l7o, 669; with the arguments of 
counsel, 5 Mod. 368. It was a 


feigned action on a wager, whether 
the defendant had a right to de- 
duct 4a. in the pound out of a rent- 
charge granted to the plaintiff's 
ancestor out of certain lands in 
Bucks of which the defendant was 
terretenant, which tax of 45. in the 
pound was granted in 4th & 5th 
W. & M. Upon a special verdict 
it appeared, that B. Langford, 
being seised in fee of the manor of 
Balmore, Ellen Breioster 

a rent-charge out of the manor, to 
her and her heirs, and there was a 
covenant for further assurance, and 
this memorandum wa^ indorsed 
on the deed, viz. : " It is the true 
intent and meaning of these pre- 
sents, that the within-named Ellen 
Brewster, and her heirs, shall be 
paid the said rent-charge without 
deducting of any taxes for the 
said rent," &c. Afterwards B. 
Langford, on the 8th of July, 
1652, in pursuance of the cove- 
nant in the first deed, confirmed 
the rent to Ellen Brewster and her 
heirs, and covenanted that the 
rent should be paid at two certain 
feasts, free of all taxes. The 
report proceeds thus : — '' After 
several arguments. Holt, C. J., 
pronounced the opinion of the 
court, and (by him) the question 
is upon this special verdict, 
whether the covenant indorsed 
upon the deed of the 20th of Nov., 
1649, or the covenant in the deed 
of the Sth July, 1652 be suffi- 
cient to bind the grantor and his 
heirs to pay the rent, free of all 
taxes hereafter to he charged on it 
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hy act of jparliament ? And all 
the judges were of opinion, that 
this coven ant binds the grantor OAid 
his heirs to pay the rent, free of 
4s. in the pound tax.” Thus far, 
therefore, the question of the bur- 
den of the covenant running with 
the lands does not appear to have 
been taken into consideration. 
However, in a subsequent part of 
his judgment the report proceeds 
to state. Lord Holt made 
another question, which was not 
observed at the bar, nor by any of 
the other judges, viz, : whether the 
terretenaHt was liable to an action 
on the covenant, and he was of 
opinion he was not ; for (by him) 
if the tenant in fee grants a rent- 
charge out of lands, and covenants 
to pay it without deduction, for 
himself and his heirs, you may 
maintain covenant against the 
grantor and his heirs, but not 
against the assignee, for it is a 
mere personal covenant, and can- 
not run with the land. And for 
a case in point, he cited Hardr. 
87, pi. 5, Gohe v. Earl of Arundel. 
Therefore, hence it does not ap- 
pear that the defendant is bound 
by this covenant, for non constat 
whether he is terretenant or no, 
or what he is. For this reason 
he was of opinion that judgment 
ought to be given for the de- 
fendant. But the other three 
judges seemed to be in a surprise 
and not in truth to comprehend 
this objection, and therefore they 
persisted in their former opinion, 
talking of agreements, intent of 


thep>arty binding the lands, and I 
knoiv not what They gave judg- 
ment for the plaintiff, against the 
opinion of Holt, C. J., for the 
reasons aforesaid.” The above 
account is extracted, verbatim, 
from Lord Raymond. The account 
of the disagi'eement between Lord 
Holt and the three judges, given in 
SalkeldfiSs extremely jejune, being 
comprised in a marginal note of 
about six words. But in 12th 
Mod. is a repoi't of this same case 
of Brewster v. Kitchell, which, if 
accurate, and there seems to be 
no reason for distrusting it, places 
the matter in a far clearer and 
more satisfactory light. Lord Holt 
is there made to say, in delivering 
his judgment, ''If this rent was 
granted, so to be paid, it ivould be 
another matter, but here it is only 
a covenant and no words amount- 
ing to a grant, and therefore there 
can be no relief in this case against 
the terretenant but in equity; 
and therefore, for this point, I 
cannot see how the plaintiff can 
have his judgment, for if this 
covenant should charge the land it 
would be higher than a warrantia 
chartcB, which only affects the land 
from judgment therein given : ” 
But the other judges ” (says the 
reporter) "^thought this covenant 
might charge the land, being in the 
nature of a grant, or at least a 
declaration going along vAth the 
grant, shoioing in %vliat rnanner 
the thing granted should be taken! 
So that the real difference between 
Lord Holt and the three judges 
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appears to have been, not whether 
an action of covenant- conld be 
maintained against the defendant 
as assignee of the land, bnt whether 
that which Lord Holt considered 
a covenant, was not in reality, part 
of the grant ; for, if it were, the 
plaintiff was entitled to judgment 
beyond all dispute, the action not 
being one of covenant, but a feigned 
issue to ascertain the net amount 
of the rent-charge. So that, con- 
sidering the case in this light, 
there is Lord Holt’s opinion that 
a covenant to pay the rent-charge 
would not run wdth the land ; an 
opinion from which none of the 
other judges dissented, the point 
on which they really differed being 
whether that which the Lord Chief 
Justice considered a mere covenant, 
was not, in point of fact, part and 
parcel of the grant ; in which case 
Lord Holt himself had admitted, 
that ''it would be another matter.” 
With respect to the accuracy of the 
report in Mod., it must be re- 
peated, that there seems little 
reason for distrusting it. It is 
given at considerable length, and 
cannot be said to disagree with 
that of Lord Raymond, who admits 
that he had no distinct remem- 
brance of the grounds on which 
the judges based their dissent from 
Holt’s opinion. 

In Coke v. The JEarl of Arundel 
(the case cited by Lord Holt from 
Hardress, reported also in 1 Abr. 
Eq. 26), the Duke of Norfolk 
being seised of Blackacre and 
Whiteacre, subject to a certain 


rent, granted Blackacre to A., 
covenanting that it should be dis- 
charged of the rent, and granted, 
afterwards, Whiteacre to B. A. 
filed a bill to charge Whiteacre 
with the whole rent, urging that 
the covenant ran therewith, and 
bound E* But the court thought 
the covenant only binding on the 
Duke of Norfolk and his repre- 
sentatives, and dismissed the bill 
(See Lord Cornhiiry v. Middleton^ 
Cases in Chancery, 208.) 

The case of Holmes v. Buckley, 
1 Abr. Eq. 27, is another case 
thought to bear upon this point, 
and was as follows. A., and R., 
his wife, being seised in right of 
R. of two pieces of gTound, granted 
by indenture a watercourse to J. 
H. and his heirs, through the said 
two pieces of ground, and cove- 
nanted for them, their heirs and 
assigns to cleanse the same ; and 
that all fines and recov^eries to be 
levied or suffered of the grounds 
should enure to the strengthening 
and confirming the said water- 
course* Afterwards a recovery 
was had, and a deed executed, 
declaring the uses to he as afore- 
said. The watercourse, by mesne 
assignments, came to the plaintiff, 
and the two pieces of ground to 
the defendant, who built on the 
same, and much heightened the 
ground ivhich lay over the water- 
course, and rendered it much 
more chargeable and inconvenient 
to repair ; and, as it was alleged 
and in part proved, the building 
had much obstructed the water- 
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course. And so the bill was for 
establishing the enjoyment of the 
watercourse, and that the defen- 
dant, and all claiming under him, 
might from time to time cleanse 
the same, according to the cove- 
nant. It was objected, that the 
covenant being a personal cove- 
nant, was not at all strengthened 
by the recovery ; and that the 
plaintiff, and those under whom 
he claimed, being sensible of it, 
had for forty years cleansed the 
same at their own charges. But 
the court was of opinion, that this 
was a covenant which ran with 
the land, and was made good by 
the recovery ; and though the 
plaintiff had cleansed the same at 
his own charge, while it was easy 
to be done, and of little charge; 
yet, since the right was plain upon 
the deed, and the cleansing made 
chargeable hy the building, it was 
reasonable the defendant should 
do it, and decreed accordingly, and 
gave the plaintiff his costs. 

It will be observed on this case, 
that not only may it be urged 
here, as in Brewster v. Kitchell, 
that the covenant was, in fact, 
part of the grant, but that, even if 
there had been no covenant, the 
defendant was guilty of a wi'ongful 
act, when he obstructed and in- 
jured the plaintiff’s watercourse, 
subject to which he took his own 
estate, and of the existence of 
which he had notice, for the deed 
declaring the uses of the recovery, 
under which deed he must have 
claimed, made mention of the 


previous grant of the watercourse ; 
and the court appears to have 
relied upon the wiongful obstruc- 
tion as a ground of its decree, as 
is plain from the words, “ and the 
cleansing onade chargeable by the 
building!^ On the other hand, if 
the effect of the case be taken to 
be, that the court thought the 
covenant one on which an action 
might have been maintained at 
law by the plaintiff against the 
defendant, it seems questionable 
whether it do not prove too much ; 
for, as both the parties ■were as- 
signees, one of the land, and the 
other of the watercourse, it would, 
in order to support such an action 
of covenant, be necessary to hold, 
not merely that the burden of the 
covenant ran with the land, but 
that the benefit of it ran with the 
watercourse; for, otherwise, the 
plaintiff not being the original 
covenantee, would have no right 
of action : and it would probably 
be found somewhat difficult to 
contend that a covenant could run 
with such an easement as a water- 
course. See mines v. Branch, 5 
M. & S. 417, and post. Vide 
tamen E. of Poo imore v. Bunn, 1 
B. & C. 694. 

The case of Bccoxlay v, Paine, 
1 S. & Stu. 449, has been thought 
to bear upon this controversy, but 
a close examination will show that 
it cannot, with propriety, be cited 
as an authority on either side. 
A. being seised of Blackacre. and 
Whiteacre, under the same title, 
and comprised in the same deeds, 
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sold Blachacre to Thring, and de- 
livered the deeds to him, Thring 
covenanting for their production 
to A., his heirs, executors, ad- 
ministrators, and assigns. This 
deed was lost, and though a copy 
of it existed, the copy was in a 
mutilated state, partly illegible, 
A. afterwards sold Whiteacre to 
Barclay, the father of the plain- 
tiffs : Thring then sold Blachacre 
to James and John Slade, w^ho 
refused to give a fresh covenant 
for the production of title-deeds. 
On the sale to the Slades, part of 
the purchase-money was secured 
by mortgage ; and the title-deeds, 
together with the mortgage-deed, 
were lodged with Thring, The 
plaintiffs, w^ho had contracted to 
sell Whiteacre to the defendant 
Maine, applied to Thring for a 
covenant to produce the title- 
deeds, and he executed a cove- 
nant by which he covenanted with 
the defendant, Maine, to produce 
the title-deeds, while he should 
continue mortgagee. The de- 
fendant objected to this as insuffi- 
cient, and Thring then executed 
another deed, in which he acknow- 
ledsfed the execution of the first 
covenant, and also that the deeds 
were, at the date of this last deed, 
in his possession. Under these 
circumstances, the question was, 
whether the defendant could be 
compelled to complete his pur- 
chase, and the Vice-Chancellor 
(Sir J. Leach) decided that he 
could not; and is reported in 1 
Sim. & Stu. 45-4, to have said on 


that occasion, that equity never 
compels a purchaser to take with- 
out the title-deeds unless he have 
a covenant to produce them ; that 
a mere equitable right to their 
production, even if it existed, 
would not be sufficient, and that 
Thring' 8 covenant to produce did 
not run with the lands." It is 
obvious that this last observation, 
if made at all, could not have been 
intended to apply to the second 
covenant executed by Thring, 
which would be clearly insufficient, 
inasmuch as it was restrained to 
the time during which he should 
continue mortgagee ; when he 
ceased to be mortgagee the Slades 
would be entitled to the deeds, 
and it was therefore necessary 
that some covenant should exist, 
the effect of which should last be- 
yond that period ; and so the 
master had reported. It was 
therefore immaterial, whether the 
second covenant would or would 
not run with the land, and the 
true question was ; 1st, whether 
the covenant first executed by 
Thring would bind the Slades; 
2ndly, if so,‘ whether it would 
bind them for the benefit of 
Maine; and, Srdly, supposing the 
covenant would bind the Slades, 
and would enure to Maine’s bene- 
fit, whether there was sufficient 
legal evidence of its contents; 
for, if not, it would of course be as 
useless as if it never bad existed. 
(See the judgment of the Master 
of the Eolls in Bryant v. Bush, 4 
Kuss. 1.) Now the first of these 
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points would have involved the 
question- whether the burden of 
Thring's covenant would run with 
JBlackacre to his vendees, the 
Slades ? The second would have 
involved the question, whether 
the benefit of it would run along 
with Whiteacre, from A., the 
covenantee, to the Barclay and 
from them to Maine ? But it be- 
came unnecessary to decide either 
of these two points, because it 
appears clear that the third point 
was against the vendor ; in other 
words, it appears clear that what- 
ever might have been the effect of 
the covenant, there was no legal 
evidence of its contents. The 
deed was lost, the copy was muti- 
lated and partly illegible ; and, if 
entire, would only have been 
secondary evidence of the original 
if duly proved to be a true copy, 
and it does not appear that that 
could have been done ; and the 
deed lastly executed by Thring, 
even had it set out the contents 
of the first deed, which in all pro- 
bability it did not, would not have 
been evidence against the Slades, 
as it was not executed till after 
Thrioig had parted with his in- 
terest in the lands to them. The 
questions, therefore, whether either 
the benefit or burden of Thring's 
covenant ran with the land, did 
not arise ; and it might have been 
supposed that the Vice-Chancellor, 
in pronouncing judgment, would 
have omitted ail consideration of 
them, had it not been that the 
reporter puts into his mouth the 


following words : ''Thrvng's cove- 
nant to produce does not run 
ivith the land!' However, in the 
7th volume of Jarman's Bytlie- 
ivood, p. 375, under the report of 
Barclay v. Maine, I find the fol- 
lowing note : — '' His Honor lately 
denied his having used the ex- 
pression here imputed to him ; he 
did not say that Thring’s first 
covenant did not run with the 
land (for his Honor thought it 
clearly did), but that the second 
covenant was restricted to the 
period of his being mortgagee."' 
Rolls, 28th July, 1830. It seems, 
therefore, that Sir John Leach’s 
private opinion was, that Thring's 
first covenant did run with the 
land; but whether he thought 
that the benefit of it ran with 
Whitecccre, or the burden with 
Blachacre, or that both benefit 
and burden ran with the land, is 
left completely in anihiguo. One 
tiling, however, is quite plain, 
viz., that Barclay v. Mcvine is no 
decision on the present question ; 
since, had his Honor thought that 
there was a sufficient covenant, 
and sufficient evidence of its con- 
tents, he must have decided in 
favour of the plaintiffs, and 
against Maine, who would then 
have had no excuse for not com- 
pleting his purchase. 

Covenants like that to pay a 
rent-charge issuing out of the 
land, have reference to an interest 
possessed by the covenantee in- 
dependently of the covenant, but 
there are other covenants uncon- 
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.nected mtli any interest in the 
land, such as a covenant by the 
owner of the land, that it shall 
never be built upon, or never 
planted, or imposing any other 
restriction on the mode of its 
enjoyment, in favour of a person 
having no property therein. The 
possibility of making these cove- 
nants run with land has been 
questioned, not merely on the 
general ground above stated, 
namely, that the burden of a 
'covenant cannot run with land 
except between landlord and 
I tenant, though the benefit thereof 
may ; but also on the ground that 
jthey infringe the rule of law 
against perpetuities, by tending to 
. impede the free circulation of pro- 
perty. An instance of a covenant 
of this sort is to be found in 
a note to Fitzherberfs Fatiiva 
Breviumy fo. 145, for which he 
cites the Year-Book 4 H. 3, 57, 
not in print. The note is as fol- 
lows : — '' A man covenants that 
neither he nor his heirs shall erect 
any mill in such a place, and an 
action of covenant is thereupon 
brought by the heir, and ^velL” I 
presume that the words by the 
heir signify the heir of the cove- 
nantee, and probably the main 
question in that case was whether 
the heir, who had perhaps in- 
herited some mill which the cove- 
nant was framed to protect, or the 
executor of the covenantee, should 
bring the action. It has been re- 
marked by very high authority, 
that, in the case cited by Hale 


[the supposed commentator on 
Fitz. N. B.], the covenant was 
held to be good ; but that does 
not go far towards removing the 
doubt, for that case occurred at a 
period long before the law of per- 
petuity was introduced,” Srd Ke- 
port of the R. P. Commissioners, 
54. In addition to w’-hich it may 
be observed, that even had the 
case occurred since the rule 
against perpetuities, it might not 
have effectually resolved the doubt 
as to the operation of that rule, 
for the action was brought against 
the covenantor himself, of whose 
liability there could be no ques- 
tion; and as the word assigns 
does not occur in the covenant, it 
may be doubted whether the as- 
signees would have been bound by 
it, as it can hardly be said to 
relate to a thing in esse^ parcel of 
the covenantor’s land ; and if the 
assignees would not be bound by 
it, it could have no tendency to 
impede the circulation of the land, 
or to create a perpetuity. 

These subjects were discussed 
in the case of Keppel v. Bailey ^ in 
the Court of Chancery, 2 Mylne & 
K. 517, in which the questions 
were elaborately argued, and every 
authority on either side, it is be- 
lieved, cited, either by counsel, or 
by the Lord Chancellor (Brougham) 
in delivering his judgment. In 
that case, certain persons having 
formed themselves into a company 
for the establishment of a railroad, 
called the Trevil, Edward and 
Jonathan Keppel, who held the 
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Beaufort iron-works under a long 
lease, had covenanted with the 
proprietors of the railroad and 
their assigns, that they, their exe- 
cutors, administrators and assigns, 
would procure all the limestone 
wanted for the iron-works from 
the Trevil quarry, and carry it 
along the Trevil railroad, paying a 
certain toll. Edward and J ona- 
than Keppel assigned their lease 
of the iron-works to the defendants^ 
who began to construct a railroad 
to other lime-quarries situated 
eastward of the Trevil quarry; 
and on a bill for an injunction to 
restrain them from using that or 
any other new road, it was, among 
other points, objected to the cove- 
nant that it was void, as tending 
to create a perpetuity, that it was 
void as in restraint of trade, and 
that it was not such a covenant as 
would run with the lands, so as to 
bind the defendants, as assignees 
of the iron-works. Upon the first 
point, the Lord Chancellor ap- 
peared to think that it could not 
be invalidated on the ground of 
perpetuity. ''I do not,” said he, 
'' at all doubt that the enjoyment 
of property may be tied up, and 
an illegal perpetuity created, by 
annexing conditions to grants, or 
by executing covenants, whereby 
whoever happens to be in posses- 
sion shall be restrained from using 
that which is the subject of the 
grant or covenant, in all but a 
certain prescribed way, provided 
always that the restraint so con- 
stituted is not reserved in favour 


of some other party who may re- 
lease it at his pleasure ; and, there- 
fore, all such conditions and cove- 
nants are void if they go beyond 
the period allowed by law. But if 
the party for whom the condition 
is made, or the party covenantee, 
has the entire power of dealing 
with his interest in the subject- 
matter, it is an obvious mistake to 
treat this as an instance of perpe- 
tuity, or of any tendency towards 
perpetuity. Indeed, the property, 
the subject-matter of consideration 
here, is not the estate fettered by 
the condition or covenant, but the 
benefit reserved by the condition 
or secured by the covenant, and 
upon that there is, by the hypo- 
thesis, ho restraint at all ; and 
certainly, to take another view, 
though one of the parties inter- 
ested, the o^vner of the property 
subject to the covenant or con- 
dition, may be fast, the other is 
loose, and so, quoad all, taken 
together, that is, quoad all inter- 
ested, the property is free. — Upon 
other grounds such a restraint 
may be objectionable and void in 
law, as well as bad in policy, but 
certainly not upon the doctrine of 
perpetuity, by which it is no more 
struck at, than a right of a wny or 
other easement, w^hich the owners 
of one estate may enjoy over the 
close of another. There appears, 
at first, to be more weight in the 
objection, that covenants of this 
description are in restraint of trade. 
The covenant here is not in general 
restraint of trade, which would, 
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beyond all donbt, make it void, in 
whatever way the purpose was 
effected. The restraint is only 
partial, and then the law will sup- 
port it ; ' if/ to use the words of 
Parker, 0. J., in Mitchell v. Rey- 
nolds^ ' in the opinion of the court, 
whose office it is to determine 
upon the circumstances, it ap- 
pears to he a just and honest con- 
tract.’ ” 

Upon the great question, viz., 
whether the covenant were capable 
of running with the Beaufoi’t iron- 
works, so as to hind the defendants 
as assignees thereof, his lordship 
expressed a very decided opinion 
in the negative : — '^Assuming that 
the Keppels covenanted for their 
assigns of the Beaufort works, 
could they by a covenant vdth 
persons who had no relation what- 
ever to those works, except that of 
having a lime-quarry and a rail- 
way in the neighbourhood, bind 
all persons who should become 
owners of those works, either by 
purchase or descent, at all times, 
to buy their lime at the quarry, 
and carry their iron on the rail- 
way ; or could they do no more, 
if the covenant should not be 
kept, than give the covenantees a 
right of action against themselves, 
and recourse against their heirs 
and executors, as far as those re- 
ceived assets ? Consider the ques- 
tion first upon principle. There 
are certain known incidents to 
property and its enjoyment, among 
others, cei*tain burthens wherewith 
it may be affected, or rights which 


may be created, or enjoyed with it, 
by parties other than the owner, 
all which incidents are recognised 
by the law. But it must not there- 
fore he supposed that incidents of 
a novel kind can be devised and 
attached to property at the fancy 
or caprice of any owner. It is 
clearly inconvenient both to the 
science of the law and to the 
public weal, that such a latitude 
should be given. There can be 
no harm in allowing men the 
fullest latitude in binding them^ 
selves and their representatives, 
that is, their assets, real and 
personal, to answer in damages 
for breach of their obligations. 
This tends to no detriment, and is 
a reasonable liberty to bestow; 
but great detriment would arise, 
and much confusion of rights, if 
parties were allowed to invent new 
modes of holding and enjoying 
real property, and to impress upon 
their lands and tenements a pecu- 
liar character, which should follow 
them into all hands, however re- 
mote. Every close, every mes- 
suage, might thus be held in a 
different fashion, and it would be 
hardly possible to know what rights 
the acquisition of any parcel con- 
ferred, or what obligations it im- 
posed. The right of way or of 
common is of a public, as well as 
of a simple, nature, and no one 
who sees the premises can be 
ignorant of what all the vicinage 
knows.” (See Achroyd v. Smith, 
10 C. B. 164.) ‘"But if one man 
may bind his messuage and land 
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to take lime from a particular 
kiln, another may bind liis to take 
coals from a certain pit, while a 
third may load his with obligations 
to employ one blacksmith’s forge, 
or the members of one corporate 
body, in various operations on the 
premises, besides many other re- 
straints, as infinite in variety as 
the imagination can conceive ; for 
there can be no reason whatever 
in support of the covenant in ques- 
tion, which would not extend to 
every covenant that can be de- 
vised. The difference is obviously 
very great between such a case as 
this and the case of covenants in 
a lease whereby the demised pre- 
mises are affected with certain 
rights in favour of the lessor. The 
lessor or his assignees continue in 
the reversion while the term lasts. 
The estate is not out of them, 
though the possession is in the 
lessee or his assigns. It is not 
at all inconsistent with the nature 
of property that certain things 
should be reserved to the rever- 
sioner all the while the term con- 
tinues ; it is only something taken 
out of the demise, some exception 
to the temporary surrender of the 
enjoyment. It is only that they 
retain more or less partially the 
use of what was wholly used by 
them before the demise, and what 
will again be wholly used by 
them when that demise is at an 
end.” 

The question was also discussed 
at considerable length in The Duke 
of Bedforfi v. The Trustees of the 
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British Museum, 2 Mylne & K. 
552. That case, however, turned 
at last upon a point purely of 
equity, the court conceiving, that, 
however the rights of the parties 
might be at law, it was a case in 
which equity ought not to inter- 
fere. See Collins v. Plumh, 16 
Ves. 434. 

In Randall v. Righy, 4 M. & W. 
130, the defendant had covenanted 
for the payment of an annuity or 
rent issuing out of land. ^'No 
doubt,” said Parke, B., this cove- 
nant is collateral or in gross in 
one sense, that it does not run 
with the land, or rent.” 

In Bristoiv v. Wood, 1 Collyer, 
480 (more fully reported 14 L. J. 
50), a purchaser was discharged 
from his contract upon a doubt 
whether the land was not bound 
by a covenant by the vendor not 
to build houses in courts, or of a 
less value than 300Z., not to erect 
a steam-engine or manufactory, or 
to carry on any trade that might 
be a nuisance to the neighbour- 
hood, although the purchaser at 
the time of the contract had no 
notice of the covenant. In What- 
man V. Gibson, 9 Sim. 196, and 
Mann v. Stephens, 15 Sim. 379, 
the Vice-Chancellor restrained, by 
injunction, assignees who had pur- 
chased with notice of similar cove- 
nants. It seems clear, however, 
that the fact of notice or no notice 
cannot in a court of law affect the 
question whether the covenant 
runs with the land ; and if any 
sound distinction exists in this 
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respect between the case of a pur- 
chaser with and without notice, it 
can be worked out only in a court 
of equity. Such appears to have 
been the opinion of the Vice- 
Chancellor in Whatman v. Gibson. 
See SchreiheT v. Creed, 10 Sim. 9 ; 
and Tulk v, Moxhay, 2 Phil. 774 ; 
where it was laid down by Lord 
Cottenham, that a covenant made 
by the purchaser of land that he 
and his assigns would use, or 
abstain froin using, the land in a 
particular way, may be enforced 
in equity against all purchasers, 
with notice of the covenant, with- 
out reference to the question whe- 
ther siich covenant run with the 
land or not ; and Lord Cottenham 
there explained the judgment of 
Lord Brougham in Kep^el v. 
Bailey, and stated that this equity 
is wholly independent of the com- 
mon law question as to the cove- 
nant running with the land. [See 
further Cole v. Sims, 23 L. J: 
Chan. 258 ; Jay v. Richardson, 
31 L. J. Chan. 398 ; Parker v. 
Whyte, 32 L. J. Chan. 520; West- 
ern V. McDermot, 35 L, J. Chan. 
190.] 

In Moore v. Greg, 2 Phil. 71 7> 
the same Chancellor decided that 
an equitable assignee of a lease 
is not liable to be called upon in 
equity to fulfil the covenants in 
like manner as he would have 
been bound to do if the assign- 
ment had been complete at law. 
[See Gox v. Bishop, 26 L. J. Chan. 
389.] It is apprehended, however, 
that an equitable assignee of a 


lease would, like any other pur- 
chaser wdth notice, be restrained 
by a court of equity from infring- 
ing a covenant like that in Tulk 
V. Moxhay. The distinction is 
obvious between the enforcement 
of an equity attached to the pro- 
perty ” (to use the words of Lord 
Cottenham), the breach of w’-hich 
cannot be adequately compensated 
by damages in an action against 
the person legally liable on the 
covenant, and the enforcement in 
equity, of the performance of cove- 
nants to pay rent and the like, 
the non-performance of which is 
capable of being fully compen- 
sated in damages, while the per- 
son in whom the lease is legally 
vested is liable upon those cove- 
nants. 

Upon the wLole, there appears 
to be no authority for saying that 
the burden of a covenant will run 
with land in any case, except that 
of landlord and tenant ; while the 
opinion of Lord Holt in Brewster 
V. Kitchell, that of Lord Brougham 
in Kepp)&l v. Bailey, and the reason 
and convenience of the thing, all 
militate the other way. [See fur- 
ther Bailey v. Stephens, 12 C. B., 
N. S. 91 ; S. C. 31 L. J. C. P. 226, 
where a plea of immemorial right 
of the owner of Bloody Field and 
those whose estate • he had and 
their tenants, as appurtenant, to 
cut do’^vn trees on the plaintiff’s 
land, and also another plea laying 
the like right in the occupiers of 
Bloody Field were held bad, on 
the ground that such right could 
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only be granted in gross, and only 
be assigned by ordinary convey- 
ance, because not beneficial to the 
land in respect of the ownership 
of it, and not an incident of a 
known and usual kind, and not 
connected with the enjoyment of 
land ; and see Ellis v. The Mayor, 
&c., of Bridgnorth, 15 C. B. N. S. 

78 ; a a, 32 L. J. C. P. 273 ; 

where the enjoyment of a stall for 
the sale of goods on market days 
in front of plaintiff’s house, was 
held to be siifiiciently connected 
with the use of the house to confer 
a right. See also Hill v. Tapper, 
2 Hurlst. & Colt. 121 ; S. G, 82 
L. J. Exch, 216 ; and Richards v. 
Harper, 85 L. J. Exch. 130, where 
the majority of the court seem to 
have thought that the burthen of 
a covenant with the owner of ad- 
jacent land, to let him mine there 
without paying for injury to the 
covenantor s land, would not run 
with the land. It should be ob- 
served that in some cases the 
terms of a covenant may operate 
as a grant of an incorporeal here- 
ditament, so as to render it un- 
necessar}^ to determine whether 
qud covenant the burthen of it 
runs with the land : Roivbotham v. 
Wilson, 8 H. of L. Ca. 348 ; S. G, 
SO L. J. Q. B. 49 ,* Gale on Ease- 
ments, 3rd edit., p. 73.] 

As to the subject-matter to 
which a covenant may be incident, 
so as to run with it to the assignee : 
— The principal case shows that 
covenants will not run with per- 
sonal property; [and see Gartonv. 


Gregory, 3 B. & S. 90; 31 L. J.Q. B. 
302, where the covenant related to 
improvements in the land, but also 
to new articles to be introduced on 
to it for the purpose of trade,] In 
Milnes v. Branch, 5 M. & S. 417^ 
J. B., being seised in fee, conveyed 
to the defendant and J. J., their 
heirs and assigns, to the use that 
J. B., his heirs and assigns, might 
have a rent out of the premises, 
and subject thereto to the use of 
the defendant in fee, and the 
defendant covenanted with J. B. 
his heirs and assigns, to pay J. B., 
his heirs and assigns, the rent, 
and to build within a year one or 
more messuages on the premises 
for securing the rent. J. B. within 
a year demised the rent to the 
plaintiffs for 1000 years. It was 
held that covenant would not lie 
for the plaintiffs, either for non- 
payment of the rent or not build- 
ing the messuages ; and the court, 
in giving judgment, expressed a 
clear opinion that a covenant 
could not run with rent. Accord, 
per Parke, B., in Randall v. Rigby, 
4 M. & W. 135, where the de- 
fendant had covenanted to pay 
a rent charged upon land. 'No 
doubt,” said his lordship, ‘'^this 
covenant is collateral or in gross 
in one sense, that it does not run 
with the land or rent, for that 
Milnes v. Bi^a nch is an authority.” 
[See Butler v. Archer, 12 Ir. 
Ch. R 104.] In Bally v. Wells, 
Wilmot’s Notes, 341, vide 3 Wils. 
25, it was, however, held that a 
covenant might run with tithes. 
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That was an action brought by 
George Bally ^ clerk, rector of 
Monhiorij against James Wellsj 
assignee of one Whitmarsh, to 
whom the plaintiff had demised 
all the tithes of the parish of 
Monkton^ for six years, by a lease 
containing the following covenant : 
— ''And the said James Whit- 
marsh, for himself, his executors, 
administrators, and assigns, doth 
covenant and agree, not to let any 
of the farmers now occupying the 
estate at MonMohv have any part 
of the tithes aforesaid, without the 
consent of the said George Bally 
in wilting first had and obtained.” 
James Whitmarsh assigned his 
interest in the tithes to the de- 
fendant, who let several farmers, 
occupiers, have part of the tithe 
without the consent of Mr. Bally, 
who thereupon brought an action 
of covenant, and after verdict for 
the plaintiff, it was moved, among 
other things, in arrest of judgment, 
that tithes are incorporeal, lying 
in grant, and therefore that such 
a covenant cannot run with them. 
The court, however, gave judg- 
ment for the plaintiff. And in 
The Earl of Egremont v. Keene, 
2 Jones (Exchequer, Ireland), 307, 
a covenant to pay rent reserved 
on a demise of the tolls of a mar- 
ket, was held to run with the 
tenement, and bind the assignee 
of the lessee; But see Co. Litt. 
44 b, 47 a. In Mushett v. Hill, 

5 Bing. N. C. 694, the question 
whether a covenant could run with 
an assignable right to search for 


and take minerals, was discussed, 
but not decided. See E. of Port- 
more V. Bunn, 1 B. & C. 694. 
[The same point afterwards arose 
in Martyn v. Williams, 1 H. & 
N. 817, in respect of a right to 
dig, work, and search for china 
clay during a term ; and it was 
held by the Court of Exchequer 
that a covenant to leave the works 
in repair at the end of the* term 
ran with the reversion in the land, 
and might be sued on by the 
assignee of the fee therein. In 
this case the court observed that 
the statute of Henry 8 extends in 
express terms to incorporeal here- 
ditaments and tenements, and is 
not confined merely to lands. 
Accord. Norval v. Pascoe, 34 L. J. 
Chan. 83, where a similar covenant 
was held to run with the land. 

It was once supposed that 
covenants would not,] run with 
an estate to which the cove- 
nantee is only entitled by estoppel. 
EfoJce V. Awder, Cro. Eliz. 436 ; 
Lyn V. Wyn, 0. Bridgman, 131 ; 
Whitton V. Peacock, 2 Bing. N. 0. 
411. [But the contrary was main- 
tained in this work for the reasons 
hereafter assigned, which were 
adopted and acted upon in Cuth- 
hertson v. Irving, 4 H. & N. 742, 
fast, p. 80.] 

The above 'proposition in terms 
excludes the case of a covenant in 
a conveyance effectual at first by 
estoppel only, but which has sub- 
sequently become a valid convey- 
ance in point of interest, in con- 
sequence of the acquisition of an 
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estate by tbe conveying party. 
In such a casOj it is clear that the 
assignee of the covenantee, not 
being entitled '' only by estoppel,” 
may sue equally as if the convey- 
ance had from the first transferred 
an estate in interest. For exa mple , 
if one having no estate make an 
'ordinary lease by indenture, and 
' subsequently acquire the fee, the 
: lease becomes an estate in inte- 
rest ; and the lessor and his as- 
signs on the one hand, Webh v. 
Aitstin, 8 Scott, N. E. 419, and 
the lessee and his assigns on the 
other. Sturgeon v. Wingfield, 15 
M. & W. 224, may maintain all 
such actions on the covenants, 
as if the lessor had had the fee 
simple at the time of making the 
lease. 

Perhaps, also, the proposition 
might be correctly limited to cases 
“where it must appear upon the 
pleadings of the assignee himself, 
that there is no estate with which 
the covenant can run. 

The following is an attempt to 
state the results of the authori- 
ties upon this subject, and to dis- 
tinguish what is established law 
from what still remains in doubt : — 

1. As we have already seen, 
where an estate by estoppel be- 
comes an estate in interest, by the 
lessor’s subsequent acquisition of 
an estate, the parties and their 
assignees are in the same position 
as if the estate had been ab initio 
an estate in interest. Webb v. 
Austin, 8 Scott, N. E. 419 ; 
Sturgeon v. Wingfield, 15 M. & 


W. 224. So far as Whitto'n v. 
Peacock, 2 Bing N. C. 411, is an 
authority to the contraiy, it cannot 
be considered as law. See 2 
Wms. Saund. 418 n. (e). Church 
V. Dalton, 2 I. C. L. R 249. 

2. Where it appears upon the 
face of the deed containing the 
covenant, that the lessor has not 
the legal estate in the property, 
an assignment does not transfer 
the benefit or burthen of the cove- 
nant. Thus, where a lease was 
made by indenture, reciting that 
the lessor had only an equitable 
title, it was held that the lessor, 
and not his assignee, could sue 
upon the covenants. Pargeter v. 
Harris, 7 Q. B. 708. That is 
only an instance of the rule that j 
an instrument makes no estoppel 1 
where the truth appears by the 
same instrument. [The estoppel 
created by the lease is not avoided 
by a disclosure of the lessor’s want 
of title in the assignment. Giitli- 
hertson v. Irving, 4 H. & N. 742, 
and p>ost, p. 80.] 

3. Where it appears by the 
statement in pleading of the as- 
signee himself who seeks to en- 
force the covenant, that the cove- 
nantee had no estate ; even though 
it also appears that there was an 
estoppel which might have been 
relied upon, the assignee [would, 
according to the view taken in 
Nohe V. Atvcler^ fail on his own 
showing. In such a case, the 
party entitled to the benefit of the 
estoppel contradicts instead of 
relying upon it. (See Ludford w 
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Barber, 1 T. R 9-5, per Buller, 
J.) 

4. Wliere the assignee states as 
part of his title some particular 
estate- to have been in the lessor 
at the time of the lease, and it 
does not appear that the lessee is 
estopped by tho lease from de- 
nying that particular estate as 
against the lessor, he may deny it 
in the action at suit of the as- 
signee. Garvick v. Blagrave, 1 
B. & B. 531 ; 4 Moore, 303, S. C. 
[Weld V. Baxter, 11 Exch. 816, 

S. C., affirmed in error, 1 H. & N. 
568. The better mode of pleading 
seems to be to state generally that 
the lessor had an estate sufficient to 
enable him to make the demise, leav- 
insf a reversion in the lessor and his 
heirs, or the lessor and his personal 
representatives, as the case may be.] 

5. In an action by lessor against 
assignee of lessee, it is unneces- 
sary for the lessor to allege his 
title ;• and, if it neither appears by 
the lease, as in Earl of Portmore 
V. Bunn, 1 B. & 0. 694, nor by 
the lessor s pleadings, that he had 
no title, it is not competent for 
the assignee to raise the question 
whether he had an estate in inte- 
rest, or only by estoppel. Taylor 

Needham, 2 Taunt. 278 ; Cooper 
V. Blandy, 1 Bing. N. C. 45 ; War- 
burton v. Ivie, 1 Jones (Exchequer, 
Ireland), 313. 

6. If a lease be made by inden- 
ture, in such a form as to create 
between the lessor and lessee an 
estoppel to deny that the lessor 
had a reversion, and the lessor 


conveys all his interest, the [here- 
tofore] disputed question arises, 
whether the assignee can sue the 
lessee or his assignee for breaches 
of covenant in respect of which 
the lessor might have sued, had 
there been no assignment. [This 
question has at length been de- 
cided in the affirmative by the 
unanimous judgments of the 
Courts of Exchequer and Ex- 
chequer Chamber in the case of 
Guthbertson v. Irving, 4 H. & N. 
742 ; S. C. in error, 6 H. & N. 135 ; 
S. C. 29 Law J. Exch. 485. In 
that case the action was by the 
assignee of the lessor against the 
lessee upon a covenant to repair, 
made with the lessor and his heirs. 
The defendant, by one of his pleas, 
denied the assignment to the 
plaintiff, and alleged that the les- 
sor had at the time of the demise 
no reversion, and that no rever- 
sion had vested in the plaintiff. 
Issue was joined upon this plea, 
and at the trial a special case was 
stated, by which it appeared that 
the lessor was without a legal 
title at the time of making the 
lease, that the lease did not, in 
terms, show the contrary, and 
that the assignment to the plain- 
tiff disclosed the want of title, 
but contained apt words to con- 
vey a reversion in fee. Upon 
these facts the Court of Ex- 
chequer directed that the judg- 
ment should be entered for the 
plaintiff, and stated that in their 
opinion so long as the lessee 
continues in possession under the 
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f lease, the law will not permit him 
’ to set up any defence founded on 
the fact that the lessor nil hahuit 
[in teneonentis ; and, upon the exe- 
cution of the lease, there is created, 
in contemplation of law, a rever- 
sion in fee simple by estoppel in 
the lessor, which passes by descent 
to his heir, and by purchase to an 
assignee or devisee.” This judg- 
ment was, as has been mentioned, 
affirmed in the Exchequer Cham- 
ber, where reference was made to 
the following discussion upon the 
authorities bearing upon this 
point. Upon this question, before 
it had been thus directly decided,] 
Parke, B., in Goiildsioorth v. 
Knights, 11 M. & W. 337, had 
expressed an opinion in the affir- 
mative ; and there seems to be no 
sound reason why the assignee of 
a reversion should not establish 
his title by way of estoppel An 
estoppel does not necessarily in- 
volve a falsehood. On the con- 
trary, facts are ascertained through 
the medium of estoppel without 
reference to the question whether 
really true or false ; and it would 
be sheer fallacy to assume, that a 
fact established by estoppel, has 
therefore no real existence. For 
judicial purposes it ought to be 
dealt with as if it really existed. 
It is clear that the assignee of a 
lessor is entitled to some extent to 
the benefit of estoppel, and it 
seems difficult to contend, that the 
law of estoppel, subject of course 
to all the limitations and excep- 
tions which form part of that 
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branch of the law itself, (see an 
instance of exception in the case 
of an interest passing, Doe d. 
Strode v. Seaton, 2 C. M. & R 
728 ; and in the case of eviction 
by title paramount. Doe d. Higgin- 
botham y. Barton, 11 A. & E. 307), 
shall not apply in favour of the 
assignee, equally in an action of 
covenant as in an action of eject- 
ment, or of use and occupation. 
Rennie v. Robinson, 7 Moore, 
539 ; Goivldsworth v. Knights, 11 
M. & W. 337. The lessee has (in a 
case of considerable authority) been 
held ertopped from ple^a^ig nil 
habuit in tenementis in an action 
of covenant at suit of the assignee 
of the lessor. Palmer v. Ehins, 2 
Lord Raym. 1550, and it seems 
that he ought not in such a case 
to be allowed to plead any plea 
which would be satisfied by proof 
simply that the lessor had no title 
when he made the lease. The 
cases which have been supposed 
chiefly to countenance a contrary 
opinion are JSfolce v. xltcd-e?’, Whit- 
ton V. Peacoch, Carvich v. Bla- 
grave. An examination of those 
cases will show that they have no 
such effect. 

Noke V. Aivde7\ Cro. Eliz. 436, 
was not an action between land- 
lord and tenant, nor did it in any 
way turn upon the statute of 32 
H. 8, c. 34 ; but it may for the 
purpose of the present inquiry, 
be conceded, that no sound dis- 
tinction can be drawn in resjDect 
of the operation of estoppel, be- 
tween cases at common law and 
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under the statute. It was an 
action by the assignee (Nohe) of 
the assignee (/. >S.) of the assignee 
(Ahel) of a lease for years from 
one John King to the defendant 
(Awdeo^) ; and the declaration stated 
the making of the lease by J ohn 
King to Awder, an assignment 
from Awder to Abel by deed con- 
taining a covenant by Awder with 
Abel for quiet enjoyment ; that 
Abel assigned to J. S., and J. S. to 
the plaintiff; and it is stated as 
breach, that, before John King, 
the lessor, had anything in the 
premises, one Robert King was 
seised in* fee, and died so seised, 
and that his lieii* Thomas King, 
entered upon the plaintiff, and 
ousted him. The plaintiff (to 
follow the argument of Coke, 
Attorney -General, for the defend- 
ant), was in this dilemma, that, 
either the lessor John King had 
upon the plaintiff’s showing no 
estate, and then no term was 
created by the lease, and so no 
estate passed by the assignment 
from the defendant to Abel, con- 
sequently there was no actual 
privity of estate between the de- 
fendant and the plaintiff, nor any 
estojopel, because the facts were 
stated oU the record, and the estop- 
ped not relied upon; or, supposing 
that the declaration were read as 
alleging a valid lease from John 
King to the defendant ; then 
consistently with* the declai'ation, 
Thomas Eang, who was alleged to 
have ousted the plaintiff, bad no 
title, was a mere trespasser, and 


so there was no breach of the 
general covenant for quiet enjoy- 
ment. So that, qudcunque vid 
datd, the action could not be main- 
tained. And the court are re- 
ported to have held, “ that it was 
clear upon the matter shown that 
the action lay not, for the plaintiff 
ought to have shown an estate by 
descent in J ohn King at the time 
of the lease and the assignment 
made, or an estate whereby he 
might make a lease, and that this 
was afterwards determined; and 
so confess the estate in the lessor, 
otherwise this action of covenant 
lieth not, and it never lies upon 
the assignment of an estate by 
estoppel. Wherefore they were of 
opinion to have then given judg- 
ment against the plaintiff, but 
afterwards they would advise until 
the next term.” If the judg- 
ment of the court had finally pro- 
ceeded upon this reasoning, it 
would only have been a decision 
that as the plaintiff upon Ms oivn 
showing never had conveyed to 
him any estate in the premises, 
he could not sue upon the cove- 
nant as one running with the land. 
The estoppel was not pleaded, but 
the contrary ; and the placitum in 
Gomyn’s Digest, Covenant (B. 3), 
So the assignee of a lease which 
appears to be good only by estop- 
pel shall not have covenant,” R. 
Cro. El. 437, Mo. 419, correctly 
limits the obiter opinion of the 
court (which did not form the 
basis of their final decision) to 
cases where it appears that no 
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estate passed to the covenantee. 
The ultimate decision in Ndke v. 
Aivder was founded upon the in- 
sufficiency of the breach, assuming 
the lease to have been valid in 
interest and not merely by estop- 
pel, for the report proceeds, 
'' Note ; This was continued until 
Trin. 41 Eliz., and then being 
moved again, all the justices re- 
solved that the assignee of a lease 
by estoppel shall not take advan- 
tage of any covenant ; hut that it 
shall oiot he intended a lease hy 
estoppel, hut a laiufid lease. But 
no sufficient title being shown to 
avoid it, it is then as an entry by 
a stranger without title, which is 
‘not any breach. Wherefore it was 
adjudged for the defendant.” 

Kohe V. Avjder cannot therefore 
be considered as establishing the 
general proposition, that the be- 
nefit of covenants in a lease which 
operates by estoppel does not run 
with the reversion ; or that it is 
competent*~ISniie lessee or his 
assignee, to raise the point against 
the assignee of the lessor. 

Whitton V. Peacoch, 2 Bing. N. 
C. 411, was a case out of Chancery. 
The land was copyhold. Little- 
bales, and Maria, his wife, having 
no estate therein, demised to Keys 
for years, the rent being reserved 
payable to Littlehales, and the 
covenant being made with him 
only. Afterwards the lessee as- 
signed his interest ; the lessors, by 
surrender of the true owner and 


admittance thereon, acquired the 
legal estate ; and, subsequently, 
by surrender and admittance, their 
estate so acquired became vested 
in the plaintiff. The question 
was, whether he could maintain 
an action of covenant against the 
assignee of the lessee. The case 
was argued as if the covenants in 
the lease were such as to run with 
the land (which queer e, see Wootton 
V. Bteffanoni, 12 M. & W. 129), 
and as if the plaintiff was as- 
signee of the reversion by estoppel, 
by a conveyance which i^assed all 
the Littlehales’ interest, whether 
by estoppel or otherwise. Tlie 
practice of stating reasons for the 
answers to a case sent out of 
Chancery, had, at that time, fallen 
into disuse (see Lord Campbell’s 
Lives of the Chancellors,” vol. 
7, p. 137), though it has since, 
happily for the profession, and 
beneficially for the public, been re- 
sumed;^ and the Court of Common 
Pleas, without stating any reasons, 
answered, that the plaintiff could 
not maintain an action against 
the assignees of Keys for breach 
of the covenants in the lease. 
The case, however, does not decide 
that the assignee of a reversion 
created by estoppel, as between 
lessor and lessee, could not sue on 
the covenants in the lease. That 
question did not arise upon the 
facts, because, as pointed out 
by Parke, B., in Gouldsworth v. 
Knights^ 11 M. & W. 344, the 
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reversion by estoppel on tbe first 
lease was not a copyhold trans- 
ferable by surrender and admit- 
tance.” It is difficult, perhaps 
impossible, to discover the precise 
ground of the decision in Wliitton 
V. Peacock, but it may be conjec- 
tured that the point actually in- 
tended to be decided was, that the 
purchaser by surrender and admit- 
tance of a copyhold estate, from a 
vendor who had, previously to his 
acquiring any interest, made a 
lease of the land, but who had 
subsequently acquired therein a 
copyhold estate of inheritance, 
could not be considered as an as- 
signee of the reversion within the 
statute of H. 8 ; apposition appa- 
rently untenable. Wehh v. Austioi, 
supra, and the learned note, to 
Partington v. Woodcock, 5 N. & 
M. 675. Parke, B., in stating 
(Oouldsiuorth v. Knights, 11 M. 
& W. 337) that Whitton v. Peacock 
was correctly decided, only referred 
to the decision as affecting the 
case of a pure estoppel, and evi- 
dently did not intend to uphold 
it upon the point not at aU under 
consideration in Gouldsworth v. 
Knights, and which was so fully 
discussed, and decided for such 
convincing reasons, in Webb v. 
Austin, 

Garvich v. Blagrave, 1 B. & B. 
531 ; 4 Moore, 303, S. 0., was an 
action of covenant by assignee of 
lessor against lessee, for rent in 
arrear. The count alleged that 
Seth Thomas was possessed of 
the demised premises, " that is 


to say, for the remainder of a term 
of twenty-two years, commencing 
from, &c., and that, being so pos- 
sessed, he, on, &c., by indenture, 
demised the premises to the de- 
fendant, to hold from, &c., for a 
term of nine years;” that after- 
wards, Thomas, being possessed 
of the said premises for the re- 
mainder of the said term of twenty- 
two years, subject to the said lease 
for nine years,” by another inden- 
ture, ^'granted, bargained, sold, and 
assigned the said premises, and all 
his estate, and interest therein, to 
the plaintiff, for the residue and 
remainder of the said term of 
twenty- two years.” The defendant 
pleaded that the lessor (Thomas) 
was not, at the time of making the 
indenture of lease, possessed of the 
demised premises for the residue 
and remainder of the supposed 
term of twenty-two years modo et 
forma. To that plea there was a 
general demurrer, and upon argu- 
ment, the plea was holden good in 
substance by the Court of Common 
Pleas. The objections taken were, 
first, that the plea amounted to nil 
hahuit in tenementis ; secondly, 
that it raised an immaterial issue, 
by traversing the precise extent of 
the term of twenty-two years. The 
second point was disposed of by 
the opinion of the court, that the 
plea put in issue only the substance 
of the allegation, viz., that Thomas, 
being possessed of a term, made a 
derivative demise to the defendant. 
That the substantial question, 
therefore, at the trial of such an 
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issue would be, whether Thomas 
had a larger term out of which he 
could carve the lesser term ? As 
to -the first and more serious ob- 
jection, the court admit the gene- 
ral doctrine of estoppel between 
lessor and lessee, and also that the 
estoppel had '' equal effect between 
the lessee and one who is privy , or, 
in other words, deriye^ ^jiis^jegal 
title from the Jessqr.’' But they 
add, that the lessee is under no 
engagement, nor liable to any one 
but the legal assignee!' ''The 
allegation of the possession by 
Thomas for a term of twenty-tw^o 
years, is made by the assignee, 
and not by Thomas himself ; and 
the lessee has a right to know 
whether there is a privity between 
him and the assignee by means of 
a conveyance by the lessor of the 
true title. From the nature of the 
case, he cannot be prevented from 
putting in issue any material fact 
alleged by the assignee.” And 
again, " if the effect of the i^lea is 
to dispute the interest ^vhich a 
lessee took under a lease from 
ct lessor, the plea is bad whatever 
shape it assumes. The present 
plea leaves the lease in the same 
state as the plaintiff has described 
it, and the defendant merely ob- 
jects, that the title he has alleged 
as being assigned to him, was not 
the true title.” The court, there- 
fore, only professed to decide that 
the tenant was not estopped to 
deny the existence of the particu- 
lar reversion alleged to have been 
assigned to the plaintiff. They 


did not decide that if the lessee 
had been estopped as against the 
lessor to deny that particular re- 
version he would not also have 
been estopped as against the as- 
signee. No such question arose 
upon the pleadings, for the lease 
was not set forth, and enough did 
not appear upon the record to 
raise the question. (See per Patte- 
son, J., Pargeter v. Harris, 7 Q. 
B. 708). Had the plaintiff, instead 
of demurring, replied by way of 
estoppel, showing the lease, and 
that thereby (if such was the fact) 
the tenant admitted a chattel re- 
version in the lessor, or if enough 
of the lease had appeared upon 
the record to show that fact, the 
same court might, consistently 
with their opinion expressed upon 
the actual state of the pleadings, 
have given judgment for the plain- 
tiff. Carvich v. Blagrave, there- 
fore, does not decide the point 
under consideration. Moreover, 
doubts have been expressed of its 
soundness. See 2 Wms. Saunders, 
207 d, 418 c, n. (cZ). 

In the case of a lease for years, 
made by a tenant for life, or in 
tail, who dies before the end of 
the term, an assignee, who has 
become so during the life of the 
landlord, may sue upon the cove- 
nants ; but not one who has be- 
come so after the lease has become 
actually void by the death of the 
landlord. Andrews v. Pearce, 1 
N. E. 158 ; Williams Y. Burrell, 
1 C. B. 402. These cases are 
referred to only to prevent mis- 
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apprehension. They do not affect 
the present question, because in 
them an interest passed by the 
lease, and there was no estate, 
either in interest or by estoppel, 
at the time of assignment. 

But supposing it to be correctly 
concluded, that no case of autho- 
rity negatives the proposition, 
that the assignee of a reversion 
established by the medium of an 
estoppel, aptly pleading, may sue 
upon the covenants in the lease, it 
must be conceded that the ques- 
tion, to what extent the parties 
are estopped by the execution of a 
lease, is one of much nicety, and 
only to be answered in each case 
by reference to the terms of the 
instrument. [If the covenants are 
with the lessor and his heirs, and 
he has no title, he may allege in the 
declaration a title in fee-simple, 
and then if the defendant traverses 
this allegation, the plaintiff, by 
producing and proving the lease, 
will be entitled to succeed on the 
issue, for the lease will raise a 
presumption of a seisin in fee, 
which presumption the defendant 
will be estopped from rebutting. 
C'lctJibertson v. Irving, 4 H. & If. 
742.] 

Akin to this part of the subject 
is the question revived by the 
decision of the Court of Queen s 
Bench in Pollock v. Stacey, 9 Q. B. 
1033, that the relation of landlord 
and tenant, properly so called, can 
be created between assignor and 
assignee upon a conveyance of the 
entire residue of a term, there 


being no reversion either in fact 
or by estoppel ; a decision contrary 
to the opinion expressed by the 
Court of Exchequer in Barrett v. 
liol^oh, 14 M. & W. 348. See also 
Wollaston v. Hakewill, 3 Sc. N. R. 
593 ; 8 M. & G. 297, S. C. 

The same question had pre- 
viously caused a difference of 
opinion on the Irish bench, the 
Coiut of Queen s Bench in that 
part of the kingdom having held 
that Pluck V. D igges, 5 Bligh, N. 
S. 41, had authoritatively settled 
the question in the negative, 
Lessee of Faivcett v. Hall, Ale. & 
N. 248 ; the Court of Exchequer 
having been of a contrary opinion. 
Lessee of Walsli v. Feely, 1 Jones, 
413. The latter court, however, 
after reviewing all the cases upon 
the subject, have since concurred 
with the Queen’s Bench,” 2 Fur- 
long on Landlord and Tenant, 
1121, referring to Lessee of Porter 
V. French [9 Irish Law Rep. 514]; 
so that both those courts are now 
of accord with the Court of Ex- 
chequer in England. 

Without professing to discuss 
the question here, it may be 
observed that it was not fully 
argued in either Barrett v. Rolph, 
or Pollock V. Stacey, and that it 
cannot be considered as settled by 
the refusal of the rule in the latter 
case. It will require for that pur- 
pose to begin the inquiry earlier 
than the Nisi Prius ruling in 
Poultney v. Holmes, 1 Strange, 
405, acted upon by the Court of 
Queen’s Bench. The distinction 
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between conveyances by way of 
subinfeudation and by way of 
assignment, of estates in fee (see 
Wright’s Tenures, 156) does not 
appear to have existed in the case 
of lesser estates, or to have been 
acted upon after the statute of 
qida emptores for any purpose 
relating to lands of socage tenure, 
until it was brought back to light 
in Foultney v. Holmes, to meet 
the supposed hardship of a par- 
ticular case. The authorities col- 
lected in the note to The King v. 
Wilson, 5 Man. & R. 157, as tend- 
ing to establish the contrary, seem, 
even in the opinion of the very 
learned annotator (see page 162), 
to fail of that object. Assuming 
for the sake of argument, the posi- 
tion- in Foultney v. Holmes to be 
correct in what relation do the 
supposed under-tenant of all the 
lessee’s interest and the superior 
landlord stand ? May the land- 
lord treat the supposed under- 
tenant as his tenant, by reason of 
his having acquired the entire 
residue of the term? It will 
hardly be contended that he can- 
not. See Falmer v. Edwards, 1 
Doug. 187, n. If he can, then the 
supposed under-tenant may hold 
one and the same land imme- 
diately of two several lords, which 
cannot be, according to Littleton, 
§ 231, and Lord Coke’s Commen- 
tary, Co. Litt. 152 b. Perhaps the 


true distinction may be, between 
cases where it appears judicially 
that the entire interest has been 
■ conveyed, and cases where, ] 3 y 
reason of estoppel, it does not so 
appear. In Baker v. Gostling, 1 
Bing. N. C. 19, relied on in Folloch 
V. Stacey as confirming Foultiiey 
V. Holmes, there appears to have 
been a reversion by estoppel, and 
where there is such an estoppel, 
it is not necessary, as between the 
parties estopped, to advert to the 
question, whether in fact the in- 
strument operates as an assign- 
ment or not. In CvemenY. Haivkes, 
2 Jones & Latouche, 674, Lord 
Chancellor Sugden considered that 
there was no right to sue in equity 
upon such an instrument, contain- 
ing express powers of distress and 
entry, which, which might be en- 
forced at law, see Doe d. Freeman 
V. Bateman, 2 B. & A. 168. And 
the remedy for actual use and 
occupation, though under an in- 
valid assignment, is of course nu 
touched by the above controversj'. 
See further Litt. §§ 214, 215, 216, 
231, 232, and the Commentary; 
the notes to 2 Wms. Saunders, 
418, c, d, e, et seq., and a note in 
Alcock & Napier, 258, containing 
an opinion of Mr. Justice Burton, 
the reasoning in which goes near, 
if not the whole way, to conclude 
the discussion. 
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Sheriff ivhen entitled to hreah doors — Application of 
maxim “ Every man's house is his castle!' 


Co. Ent. 12, 
pi. 11. 

Mo. 968. 

Yelv. 28, 29. 
Cr. El. 908, 
909. 2 Roll. 

Rep. 294. 8ee 
the, Re]^ovt of 
this Case in Sir 
F. Moore i 668, 
cohere it (xp‘ 
pears that there 
was a division 
of opinion 
among the 
Judges; and 
the same ap- 
pears in CroJce, 
908, and that 


In an action on the case by Peter Semayne, plaintiff, 
and Richard Gresham, defendant, the case was such ; the 
defendant and one George Berisford were joint-tenants 
of a house in Blackfriars in London, for years, George 
Berisford acknowledged a recognizance in the nature of a 
statute-staple^ to the plaintiff, and being possessed of 
divers goods in the said house died, by which the defendant 
was possessed of the house by survivorship in which the 
goods continued and remained ; the plaintiff sued ' process 
of extent on the statute to the sheriffs of London ; the 
sheriffs returned the conusor dead, on which the plaintiff 
had another writ to extend all the lands which he had at 


one of the dis- 
sentient Judges 
withdrew his 
opinion. Whe- 
ther a bailiff, 
&c., may break 
a house to do 
execution or 
not, see 6 Mod. 
105, &c., ibid. 
See Hob. 263, 
'where the 
parties were 
punished for 
executing the 
process of 


the time of the statute acknowledged, or at any time after, 
and all his goods which he had at the day of his death ; 
which writ the plaintiff delivered to the sheriffs of London, 
and told them that divers goods, which were the said 
George Berisford’s at the time of his death, were in the 
said house : and thereupon the sheriffs, by virtue of the 
said writ, charged a jury to make inquiry, according to the 
said writ, and the sheriffs and juiy accesserunt ad domum 
prccdictam ostio domus prwdict' aperto existen' et bonis 


law in a riotous prc^dictis in prcedicta domo tunc existen', and they offered 

manner. j. x ^ j 


[When a bouse may be pulled down as a private nuisance, Perry v. Pitzhowe, 8 Q. B. 757 ; 
Davis Y. Williams, 16 Q. B. 546.] 

See an account of this sort of recognizance, and the mode of proceeding thereon, 2 W?ns. 
Saund. 70, in notis. 



semayne’s case. 


89 


to enter the said house, to extend the goods according 
to the said writ : and the defendant jyrmmissorum non 
ignarus, intending to disturb the execution ostia i^tcbcV 
domiis tuuG aperto existen\ claudehat contra viscom' et 
jumtor' prced’ ; whereby they could not come, and extend 
the said goods, nor the sheriff seize them, by which he 
lost the benefit and profit of his writ, &c. And in this 
case these points were resolved : — 

1. That the house of every one is to him as his (a) castle 3 ^^2 

ctnd fortress as %oell for his defence against injury and 2 0 ^ 32 ^^^* 
violence, as for his repose; and although the life of a man 7 Co.* 6 . a. 

is a thing precious and favoured in law ; so that although ii^Oo.^82. 

a man kills another in his defence, or kills ( 6 ) one per stfnf^Cor^ U 

infortun\ without any intent, yet it is felony, and in such b- 

case he shall forfeit his goods and chattels,^ for the great fn ^a* 

regard which the law has to a man’s life ; but if thieves 
^ , • s ■ T 32, Staof. 

come to a man s (c) house to rob him, or murder, and the Cor. 15. c, 16. 

owner or his servants kill any of the thieves in defence of fh 

[not so now. 

himself and his house, it is not felony, and he shall lose & 25 
nothing, and tlierewith agree 3 Er 3 ; Coron. 303 and 305 ; s. 7 .*] 
and 26 Ass. pi. 23. So it is held in 21 H. 7, 39 ; even/ 

^ ? t/ stanf. Cor. 14. 

one may assemble his friends and neighbours (d) to de- a. Cor. 192. 

fend his house against violence: but he cannot assemble c'or.'2oX 330 . 

them to go with him to the market (e) or elsewhere for 1 ^oir’Kep^* 

his safeguard against violence : and the reason of all this 

« * • * n • 22 S* c* 

is, because domus siia cmque est tufissimmn refiiginm. (d) ii Co,82.b, 

2 . It was resolved, when any house is recovered by any 
real action, or by eject firmce, the sheriff may break the 
house and deliver the seisin or possession to the demand- I6I,’ 162. 
ant or plaintiff, for the words of the writ are, habere facias 1 nSlRep. 
seisinam or possessionem, &a, and after judgment it is not 

the house, in right and judgment of law, of the tenant or 
defendant. 

3. In all cases luhen the King (/) is party, the sheriff' (y ) Beni 112 
{if the doors be not open) may break the party's hoiise, 

either to arrest him, or to do other execution of the king's 90*9. ’Moorl 
process, if otherwise he cannot enter. But before he breaks yeiv. 28,* 29. 

it, he ought to signify the cause of his coming, and to 533^^3 

lai. By. 36. pi. 40. 12 Co. 131. 4 Inst. 177. Ooldsb. 79. 2 Jones, 233, 234.* 4 Leon* 

41. 13 E. 4. 9. a. 
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(a) Teiy. 29. 
5 Co. 92. b. 
Cr. El. 909, 
Moor, 668. 


(6) 4 Inst. 177. 


(c) Br. Distress 
35, Br. Tres- 
pass 151. 

{d) Eitz. Tres- 
pass 232. Br. 
Trespass 248. 


(e) Br. Prero- 
gative le Eoy 
109. Br. 
Franchise 18. 
Br. Process 
102. Fitz. 
Prerogative 21. 
(/) 13 E. 4. 

9. a. Fitz. 

Bar. 110. 

4 Inst. 177. 

1 Bnlstr. 146, 

2 Bnlstr. 61. j 


make request to O'pen the doors ; and that appears well by 
the statute of Westminster, 1, c. 17 (which is but an 
affirmance of the common law), as hereafter appears, for 
the law without a default in the ’owner, abhors the destruc- 
tion or breaking of any house (which is for the habitation 
and safety of man), by which great damage and incon- 
venience might ensue to the party, when no default is in 
him : for perhaps he did not know of the process, of which 
it he had notice, it is to be presumed that he would obey 
it; and that appears by the book in 18 E. 5. (a) Execut. 
252, where it is said that the king’s officer -who comes to 
do execution, &c., may open the doors which are shut, and 
break them, if he cannot have the keys ; which proves that 
he ought first to demand them. 7 E. 3. (b) 16). J. beats 
E. so as he is in danger of death, J. flies, and thereupon 
hue and cry is made, J. retreats into the house of T., they 
who pursue him, if the house he kept and defended^ hy force 
(which proves that first request ought to be made), may 
lavdully break the house of T., for it is at the king’s suit. 
27 Ass. p. 66. The king’s bailiff may distrain for issues 
{&) in a sanctuary. 27 (28) Ass. p. 35. By force of a 
capias on an indictment of trespass the sheriff may (cZ) 
break his house to arrest him ; but in such case, if he 
breaks tbe house when he may enter without breaking it 
(that is on request made, or if he may open the door 
without breaking), he is a trespasser. 41 Ass. 15. On 
issue joined on a traverse of an office in Chancery, Venire 
facias was awarded returnable in the King’s Bench, with- 
out mentioning non (a) omittas propf aliquam libertaf : 
yet, forasmuch as the king is party, the writ of itself is 
non omittas propf aliquam lihertaf. 9 E. 4. 9 ; that for 
felony (/) or suspicion of felony, the king’s officer m^y 
break the house to apprehend the felon, and that for two 
reasons : 1. for the commonwealth, for it is for the com- 
monwealth to apprehend felons. 2. In every felony the 
king has interest, and where the king has interest the 
writ is non omittas propter cdiquam lihertatem ; and so 
the liberty or privilege of a house doth not hold against 
the king. 



semayne’s case. 


91 


4. In dll cases when the door is (a) open the sheriff («^) i Brown, 
may enter the house, and do execution, at the suit of any 486. 
subject, either of the body or of the goods ; and so may 
the lord in such case enter into the house (b) and distrain (5) Br. Tres- 
for his rent or service. 38 Hen. 6 . 26. a. 8 E. 2 Distr. Br!^ssue 26. 
21 , and 33 E. 3. Avow, 256 ; the lord may distrain in 
the house, although lands are also held in which he may 
distrain. Vide 29 (c) Ass. 49. But the great question in (c) Br. Bissei- 
this case was, if by force of a Capias or Fieri facias at Assi 2 e* 286 . 
the suit of the party the sheriff, after request made to 
open the door, and denial made, might break the de- 
fendant's house, to do execution, if the door be not opeoied. 

And it was objected that the sheriff might well do it for 
divers causes. 1. Because it is by process of law ; and it Bucas 290. 
was said, that it would be granted on the other side, that 
a house is not a liberty ; for if a Fieri facias or a Capias 
be awarded to the sheriff at the suit of a common person, 
and he makes a mandate to the bailiff of a liberty who 
has return of writs, who nullum dedit respons', in that 
case another writ shall issue with non omittas propter 
aliquam libertatem ; yet it will be said on the other side 
that he vshall not break the defendant’s house, as he shall 
do of another liberty ; for whereas in the county of Suffolk Cro. Jac. 555. 
there are two liberties, one of St. Edmund Bury and the 
other of St. Ethelred of Ely, suppose a Capias comes at 
the suit of A. to the sheriff of Suffolk to arrest the body 
of B., the sheriff makes a mandate to the bailiff of the 
liberty of St. Ethelred, who makes no answer, in that case 
the plaintiff shall have a writ of non omittas, and by force 
thereof he may arrest the defendant within the libei’ty of 
Bury, although no default was in him. 2. Admitting it 
be a liberty, the defendant himself shall never take ad- 
vantage of a liberty as if the bailiff of a liberty be de- 
fendant in any action, and process of Capias or Fieri 
facias comes to the sheriff against him, the sheriff shall 
execute the process against him ; for a liberty is always 
for the benefit of a stranger to the action. 3. For neces- 
sity the sheriff shall break the defendant’s house after 
such denial as aforesaid, for at the common law a man 
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should not have any execution for debt, but only of the 
defendant’s goods. Suppose then the defendant would 
keep all his goods in his house, the defendant himself, by 
his own act, would prevent not only the plaintiff of his 
just and true debt, but there would also be a great impu- 
tation to the law, that there should be so great a defect in 
it, that in such case the plaintiff by such shift without any 
default in him should be barred of his execution. And 
(a) Yeh. 29. the book of 18 E. 2 (a), Execut. 252, was cited to prove it. 
Moor, 668. where it IS said, that it is not lawful for any one to disturb 
a Beal ^121 king’s officer who comes to execute the king’s process ; 

See IS E. 4. 4. for if a man mmht stand out in such a manner, a man 
contra, 

would never have execution, but there it appears (as has 

been said) that there ought to be request made before the 

sheriff breaks the house. 4. It was said, that the sheriffs 

were officers of great authority, in whom the law reposed 

great trust and confidence, and are to be of sufficiency to 

answer for all wrongs which should be done; and they 

had cusfodiam comitatum, and therefore it should not be 

presumed that they would abuse the house of any one, 

by colour of doing their office in execution of the king’s 

writs, against the duty of their office, and their oath also. 

But it %oa8 resolved, that it is not lawful for the sheriff l 

The resolution {pu request made and denial) at the suit of a (b) com- 1 
of the court. i n n \ I 

{b) 1 Jones, mou locTson, to break the defendant $ house, sc. to execute 

ilrowai 50. F>'Ooess at the suit of any subject ; for thence would 

Cr^Jat%56^’ inconvenience, that men as well as in the 

0. Beni. 121. night (c) as in the day should have their houses (which 

are their castles) broke, by colour whereof great damage 

pril.^ Moor, mischief might ensue ; for by colour thereof, on any 

537 538 time, might he 

El. 908, ‘ 909 ! broke when the defendant might he arrested elsewhere 

Hob. 62, 263, ®e men would not he in safety or quiet in their own 

In'll 0^2. although the sheriff he an officer of great 

March. 34. authority and tmst, yet it appears, by experience, that 

Br. Execut.^' the king’s writs are served by bailiffs, persons of little or 

p!s*s 390 .''^*^' presumed that all the sub- 

(c) 9 Co. 66. a. stance a man has is in his house, nor that a man would 
Or. Jfic. SO, ' 

486. Jenk. Cent. 291. Hale’s PI. Cor. 45. Owen, 63. 
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lose his liberty, which is so inestimable, if he has sufficient 
to satisfy his debt. And all the said books, which prove 
that when the process concerns the king the sheriff may 
break the house, im23ly that at the suit of the party the 
house may not be broken : otherwise the addition (at the 
suit of the king) would be frivolous. And with this reso- 
lution agrees the book in (a) 13 E. 4. 9, and the express 
difference there taken between the case of felony, which Fitz. Bar. lio. 
(as has been said) concerns the commonwealth, and the ^ 
suit of any subject, which is for the particular interest of 
the party, as there it is said. In (h) 18 E. 4. 4, a. by (6) Cro. Eiiz. 
Littleton and all his companions it is resolved, that the Sr.^Execiition * 

sheriff cannot break the defendant’s house by force of a lOO. BnTres- 

pass oOy, 

Fieri facias, but he is J^,_tospassjer bj the breaki^ 
yet ike execution which he then cloth in the house is good \ 

And it was said, that the said book of (c) 18 E. 2. was but (c) is E. 2. 

a short note, and not any case judicially adjudged, and it Yeir. 29, 

doth not appear at whose suit the case is intended, but it 

is an observation or collection (as it seems) of the reporter. 9i. b. 

And if it be intended of a Quo (d) minus, or other action Beni. 121. 

in which the king is party, or is to have benefit, the book 

is good law. 2 Show. 87. 


5. It ivas resolved, that the house of cmy one is not co 
castle or ^privilege hut for himself, and shall not extend 
to protect any {e) person who files to his house, or the (^) Cr. Car. 
goods of any other %vhich are brought and conveyed into 
his house, to prevent a laivfid execution, and to escape 
the ordinary process of laiu ; for the privilege of his 
house extends only to him and his family, and to his 
oivn proper goods, or to those ivhich are laivfidly and 
luithout fraud and covin there; and therefore in such 
cases, after denial on request made, tl^heri£^^my^dxMh 
t he house ; and this is proved by the statute of West. 1. c. 

( 17, bv which it is declared, that the sheriff may break (/) 2 Inst. 

> J ' 193 194 , 

a house or castle to make replevin, when the goods of ' ’ ’ 

another which he has distrained are by him, i,e., conveyed Tbe distrainer, 
to his house or castle to prevent the owner to have a re- 
plevin of his goods ; which Act is but an affirmance of the 
common law in such points. But it appears there, that, 
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(a) Stile, 447. 


(b) Hard. 2. 

1 Mod. Eep. 
286. SeeEQl- 
lings wortli t\ 
Brodrick, 7 
A. & E. 40. 


before the sheriff in such case breaks the house, he ought 
to demand the goods to be delivered to him : for the words 
of the statute are, after that the cattle shall be solemnly 
demanded by the sheriffs,'’ &c. 

6. It was resolved, admitting that the sheriff after 
denial made, might have broke the house, as the plaintiff’s 
counsel pretend he might, then it follows that he has not 
done his (a) duty, for it doth not appear that he made 
any request to open the door of the house. Also the 
defendant, as this case is, has done that which he might 
well do by the law, scil. to shut the door of his own 
house. 

Lastly, the general allegation (6), premissorum non 
ignariiSj was not sufficient in this case, where the notice 
of the premises is so material ; but in this case it ought 
to have been certainly, and directly, alleged; for, without 
notice of the process of law, and of the coming of the 
sheriff with the jury to execute it, the shutting of the 
door of his own house was lawful. And judgment was 
given against the plaintiff. 


Although the sheriff, as ap- 
pears from this case, may justify 
(after request made) the breaking 
open the doors of a third person’s 
house in order to execute the pro- 
cess of the law upon the defendant 
or his property, removed thither 
in order to avoid an execution, still 
he does so at his peril ; for, if it 
turn out that the defendant Avas 
not in the house, or had no pro- 
perty there, he is a trespasser. 
Johnson v. Leigh, 1 Marsh, 565, 
6 Taunt. ; Ratdiffe v. Burton, 3 
B. & P. 229 ; explained in Hutch- 
inson V. Birch, 4 Taunt. 627 ; 
Com. Dig. Execution, C. 5. See 
White V, Wikhire, Palm. 52; 2 


Eolle, 138 ; Biscop v. White, Cro. 
Eliz. 759; and judgment in Cooke 
V. Birt, 5 Taunt. 769. But his 
right to enter the defendant’s oAvn 
house does not depend on any such 
contingency, for that is the most 
natural place for the defendant or 
his goods to be. And on the same 
principle, where there is a judg- 
ment against an administratrix de 
honis testatoris, and she marries, 
the sheriff may enter her hus- 
band’s house to search for the 
goods of the testator. Cooke v. 
Birt, 5 Taunt. 771 ; and although 
the sheriff must not break open 
the outer door of the defendant’s 
house in order to execute the pro- 
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cess (see Kerhey v. Denhey, 1 M. 
& W. 336); yet; having obtained 
admission to the honsC; he may 
justify the afterwards breaking 
open inner doors in order to 
execute the process; as he may 
Clipboards; trunkS; &c., Lee v. 
Gansel, Gowp. 1 ; i2. v. Bird, 2 
Show. 87 ; Hutchinson v. Birch, 
4 Taunt. 619 ; see Ratcliff e v. 
Burton, 3 B. & P. 223. And the 
maxim; that ''a mans house is 
his castlO;’’ only extends to his 
dwelUng-'hoa^^ \ therefore; a barii; 
or outhouse; not connected with 
the dwelling-house; may be broken 
open in order to levy an execution; 
Benton v. Browne, 1 Sid. 181, 186; 
but not to make a distress for 
rent, Broivn v. Glenn, 16 Q. B. 
254. And if the defendant, after 
being a rrested; escape, the sheriff 
may break open either his own 
house, or that of a stranger, for 
the purpose of retaking him. 
Anon. 6 Mod. 105, Lofft. 390 ; 
vide Lloyd v. Sandilands, 8 
Taunt. 250 [Sandon v. Jervis, 1 
E. B. & E. 935; S. C. in error, ib. 
942]. So, where a bailiff who has 
entered the house to distrain, or 
execute process, is forcibly ejected, 
he may break open the door in 
order to re-enter, Eagleton v. 
Gutteridge, 11 M. & W. 465 ; 
Bugh V. Griffiths, 7 A. & E. 838 ; 
Aga Kurhoolie Mahomed v. The 
Queen, 4 Moore (Privy Council), 
239 [Bannister v.Hyde, 3 EL & EL 
627 ; 29 Law J., Q. B. 141]. It 
is above stated that the sheriff 
cannot justify breaking open the' 


outer door of a stranger s house, 
unless it prove that the defendant 
or his goods are actually there ; 
if they be not there he will be a 
trespasser. This doctrine has 
been clrried still farther ; for it 
has been thought that he cannot, 
even though he may have grounds 
for suspicion, justify entering the 
dwelling-house of a third person, 
jrithough he break. no, door, unless 
it prove in the event that the 
defendant or his goods were ac- 
tually therein. In Cooke v. Birt, 
5 Taunt. 765, Dallas, J., says, 
“ The sheriff may enter the house 
of a stranger if the door be open ; 
but it is at his peril whether the 
goods be found there or not; if 
they be not, he is a trespasser.’’ 
The expressions of Gibbs, 0. J*., 
are to the same effect. In John- 
son V. Leigh, 6 Taunt. 245, in 
trespass for breaking and entering 
the plaintiff’s house, and breaking 
the inner doors, locks, d:c., the, 
defendant, as sherifi’, justified en- 
tering under a testatum capias, 
against T. J ohnson, the outer door 
being open, and there being rea- 
sonable and sufiScient cause to 
suspect and believe, and the de- 
fendant suspecting and believing, 
that T. J ohnson was in the house. 
On demurrer, Gibbs, C. J., said, 
'' In Hutchinson v. Birch, 4 Taunt. 
619, the goods were in the house, 
here the defendant only avers a 
suspicion that J. Thompson was 
in the house ; I protest that the 
court have not decided this point, 
ordropt, in the case of Hutchuison 
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V. Birch, anything which favours 
the opinion, that it may not go 
abroad to the world that we have 
so decided,’^ Leave was given to 
amend the plea. However it is 
apprehended that circumstances 
might exist, under which the 
sheriff would be justified in en- 
tering the house of a stranger on 
suspicion, though the defendant 
were not actually there. Sup- 
posing, for instance, that the de- 
fendant were on a visit with the 
stranger, the dwelling-house of the 
stranger would seem to be, 
tempore, the defendant’s dwelling- 
house, so as to entitle the sheriff 
to enter it ; upon the principl^on 
which CooJce v. Bio't was decided, 
fiwnely, that of its being the place 
( where it would be natural to ex- 
^pect the defendant, or his goods, 
to be. I have seen a plea framed 
on that idea ; and indeed the point 
is virtually so ruled by Sheere v. 
Brooks, 2 H. Bl. 120, where it was 
held, that, when the defendant re- 
sided in the house of a stranger, 
the bail above might justify en- 
tering it in order to seek for him, 
the outer door being then open ; 
for, said Lord Loughborough, “I 
see no difference between a house 
of which he is solely possessed, 
and a house in which he resides 
with the consent of another ; ” 
but the defendant must at least 
be residing in the stranger’s house 
at the time. See Moorish v. 
Murray, 13 M. & W. 52, where a 
plea stating that ‘^for six months 
next preceding the trespasses,” 


the defendant had resided ” in 
the plaintiff’s house was held in- 
sufficient, even after verdict. It^ 
seems to follow from this, that, : 
as a house in which the defendant , 
habitually resides is on the same 
footing with respect to executions 
as his omi house, the sheriff would 
not be justified in breaking thei 
outer door of such a house, even , 
after demand of admittance and 
refusal. There may, perhaps, be 
another case in which the sheriff 
might justify entering the house 
of a stranger, upon bare suspicion^ 
viz., if the stranger were to use 
fraud, and to inveigle the sheriff 
into a belief that the defendant 
was concealed in his house, for the 
purpose of favouring his escape, 
while the officers should be de- 
tained in searching, or for any 
other reason, it might be held that 
he could not take advantage of 
his own deceit so as to treat the 
sheriff, who entered under the 
false supposition thus induced, as 
a trespasser ; or, perhaps, such 
conduct might be held to amount 
to a licence to the sheriff to enter. 
See Price v. Harwood, 3 Camp. 
108; Walker v. Willoughby, 6 
Taunt. 530 ; and an anonymous 
case in Ghitty’s Gen. Prac. of Law, 
1st Ed. vol. 3, p. 354, n. x. 

As to the means by which an 
entry may be effected without 
being considered a breaking of 
the door, it has been held that a 
landlord may, in order to make 
a distress, open the outer door in 
the way in which other persons 
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using the building are accustomed 
to open it, e. g. where the door was 
fastened by a padlock attached to 
a movable staple, by pulling out 
the staple ; and the Court of Ex- 
chequer in so deciding questioned 
the authority of the passage in 
Comyn’s Digest, Execution, c> 9, 
that a sheriff cannot open the outer 
door, though it be only latched, 
and said that at all events that 
passage only applied to a dwelling- 
house, Ryan v. Shilcoch, 7 Exch. 
402, more fully reported 21 L. J., 
Exch. 55. In Curtis v. Hubbard, 
1 Hill’s New York Eeports, 337, 
on the other hand, it was laid 
down that to make the sheriff a 
trespasser, it is enough that the 
outer door be shut; that merely 
opening is a breaking in law ; that 
lifting a latch is as much a break- 
ing in law as the forcing of a 
bolted door; and that whatever 

hvould be a breaking by the sheriff. 
It seems not altogether without 
difSculty to reconcile the dicta in 
Ryan v. Shileocic with the cases 
as to burglary (collected in J ezwis’s 
Archhold by Welsby, 13th edition, 
406.) [If a pane in a window of 
the house is broken, but not by 
the officer, he may lawfully put 
his hand through the aperture in 
order to make the aiTest : Sandon 
V. Jervis, 1 E. B. & E. 935 ; S. C. 
in error, ib. 942.] 

The distinction taken in this 
case between process at the suit 
of the king and that of an indi- 
vidual, is recognised in Burdett v. 

VOL. I. 


Abbott, 14 East, 157; Launoch v. 
Brown, 2 B. & A. 592; 2 Hale, 
P. C. 117 ; Foster on Homicide, 
p. 320. 

It is laid down in the text, that, 
before the sheriff breaks the outer 
door of a stranger’s house, in those 
cases in which he has a right to 
do so, Im ought to demand ad- 
mission ; and this is also necessa^ * 
when he breaks open the defend- 
ant’s own doors in order to execute 
the process of the crown, Launoch 
V. Brown, 2 B. & A. 592 ; even in 
case of felony, 2 Hale, P. C. 117 ; 
Foster on Homicide, p. 320 ; or, in 
order to retake the defendant after 
an escape ; see Genner v. Sj^xcrhs, 

1 Salk. 79 ; 6 Mod. 173 ; White v. 
Wilshire, 2 Rolle’s Rep. 138. See 
Palm. 52, where the bailiffs were 
imprisoned, and the door broken 
to rescue them. On a similar 
principle in Be Gondouin y. Lends, 
10 A. & E. 120, the court -thought 
that before seizing contraband 
goods from the person the officers 
ought to demand them. But 
though it was considered in Rat- 
cliffe V. Burton, 3 B. & P. 223, 
that admission should be demanded 
before breaking an inner door, the 
contrary was decided in Hutchin- 
son V. Birch, 4 Taunt. 619. In 
Pugh V. Griffiths, 7 A. & E. 838, 
the sheriff’s officer, under a fieri 
facias, had lawfully entered a 
house and seized goods there, and 
the outer door being locked upon 
him, he was held justified in break- 
ing it open to carry away the 
goods, there being no one whom 
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he could request to open it. [There 
does not appear to have been any 
demand of entry in Sandon v. 
Jervis, 1 E. B. & E. 935, 942, where 
the sheriff’s officer was held to have 
been justified in breaking open the 
outer door after having arrested the 
plaintiff under a ca. sa. by touch- 
ing him through a hole in a window 
of the house,] In Aga Kurboolie 
Mahomed v. The Queen, 4 Moore 
(Privy Council), 239, a sheriff’s 
officer in the execution of a bail- 
able writ lawfully entered a house, 
but before he could arrest was 
forcibly expelled ; he obtained as- 
sistance, and without demand of 
re-entry, broke open the outer 
door, re-entered, and made the 
arrest, the Judicial Committee of 
the Privy Council held the officer 
and his assistants justified. To use 
the pointed language of the judg- 
ment, which was delivered by Lord 
Campbell, The outer door being 
open, they were entitled to enter 
the house under civil process, and 
they being lawfully in the house 
to arrest him, he was guilty of a 
trespass by expelling them. The 
act of locking the outer door was 
unlawful, and he could confer no 
privilege upon himself by that 
unlawful act.” 

The law upon this subject is so 
well, and at the same time briefly 
summed up by Sir Michael Foster, 
in his Discourse of Homicide, pp. 
319, 20, that I cannot forbear in- 
serting his account of it in his own 
words ; it is as follows 

The officer cannot justify 


breaking open an outward door 
or window in order to execute 
process in a civil suit, if he do he 
is a trespasser. But if he findeth 
the outward door open, and en- 
tereth that way, or if the door is 
opened to him from within, and 
he entereth, he may break open 
inward doors if he findeth that 
necessary in order to execute his 
process. 

'^The rule, that ^ every man's 
house is his castle' when applied 
to arrests in legal process, hath 
been carried as far as the true 
principles of political justice will 
warrant ; perhaps beyond what in 
the scale of sound reason and 
good policy, they will warrant. 
But this rule is not one of those 
that will admit of any extension ; 
it must, therefore, as. I have before 
hinted, be confined to the breach 
of windows, and outward doors, 
intended for the security of the 
house against persons from without 
endeavouring to break in. 

''It must likewise be confined 
to a breach of the house in order 
to arrest the occupier, or any of 
his family, who have their domicile, 
their ordinary residence there ; 
for, if a stranger, whose ordinary 
residence is elsewhere, upon a pur- 
suit, taketh refuge in the house of 
another, this is not his castle, he 
cannot claim the benefit of sanc- 
tuary in it. [See Watson on the 
Office of Sheriff, 128.] 

" The rule is likewise confined 
to cases of arrests, in the first 
instance; for, if a man being 
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legally arrested (and laying hold 
of the prisoner and pronouncing 
the words of arrest is an actual 
arrest) escapes from the officer and 
takes shelter, though in his own 
house, the officer may, upon fresh 
suit, break open doors in order to 
retake him ; having first given 
due notice of his business and 
I d ema nded admission, and be e n 
i r efused. 

And let it be remembered that 
not only in this, but in every case 
where doors may be broken open 
in order to arrest, whether in cases 
criminal or civil, there must be 

1 

such notification, demand, and 
refusal, before the parties con- 
cerned proceed to that extremity. 

The rule aheady mentioned 
must also be confined to the case 
of arrest upon process in civil 
suits ; for, where a felony hath 
been committed, or a dangerous 
wound given, or even where a 
minister of justice comes armed 
with process' founded on a breach 
of the peace, the party’s own 
house is no sanctuary for him ; 
doors may, in any of these cases, 
be forced ; the notification, de- 
mand, and refusal before men- 
tioned having been previously 
made. In these cases, the jealousy 
with which the law watches over 
the public tranquillity (a laudable 
jealousy it is), the principles of 
political justice, I mean the justice 
which is due to the community, ne 
maleficia remaneant impunita, 
all conspire to supersede every pre- 
tence of private inconvenience, and 


oblige us to regard the dwellings 
of malefactors, when shut against 
the demands of public justice, as 
no better than the dens of thieves 
and murderers, and to treat them 
accordingly. But bare suspicion 
touching the guilt of the paiiy 
will not warrant a proceeding to 
this extremity, though a felony 
has been actually committed, un- 
less the officer comes aimed with 
a warrant from a magistrate, 
grounded on such suspicion.” 

It is laid down in the principal 
case that the sheriff breaking an 
outer door to do execution “is a 
trespasser by the breaking, and 
yet the execution which he then 
doth in the house is good.” The 
authority referred to for this pro- 
position is the Year Book of 18 E. 
4, Pasch. 4 a. In that case, after 
fieri facias issued, the defendant 
locked up all his goods in his house, 
whereupon the sheriff broke open 
the outer door of the house, 
entered, and seized the goods ; 
and the question which appears to 
have been raised on a motion, 
though the form of the proceeding 
is not distinctly stated, was, 
whether the sheriff had done any 
wrong or not. “ Littleton and all 
his companions held, that the 
party may have a 'writ of trespass 
against the sheriff for the breaking 
of the house, notwithstanding this 
fieri faeias, for the fieri facias 
shall not excuse him of the break- 
ing of the house, but of the taking 
of the goods only ” It is laid down 
accordingly, in Bacon’s Abridg- 
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ment, Execution (N), that if the 
sheriff in executing a writ break 
open a door, where he has no 
authority for so doing by law, yet 
the execution is good, and the 
party has no other remedy but an 
action for trespass against the 
sheriff.” This, so far as relates 
to an execution against goods, is 
consistent with the doctrine acted 
upon by the Court of Queen s 
Bench in De Gondouin v. Lewis, 
10 A. & E. 120, where the defen- 
dant a custom-house officer, with- 
out demand, or any circumstance 
to justify the use of force, violently 
took contraband goods from the 
manual j)ossession of the plaintiff. 
An action of trespass was brought 
for that seizure, not complaining 
of the assault. The Court of 
Queen’s Bench held, that the fact 
of the goods being forfeited was 
an answer to that action, notwith- 
standing that, if the plaintiff had 
sued in trespass for an assault, 
there would have been no justifica- 
tion. And the reason of the thing, 
as well as the authority of Coke 
and of Littleton, seems to be with 
the decisions, for the execution 
creditor not taking part in the 
execution has been guilty of no 
wrong, and the maxim nuUus 
commodmn capere potest de in- 
juria Slid proprid (see Co. Litt. 
148 h) is therefore not violated by 
holding so much of the acts of the 
sheriff as was for the benefit of the 
execution creditor valid, and the 
rest illegal. • However, in Yates 
V. Delamayne, Trin. T., 17 Geo. 3, 


Bacon’s Abridgment, Execution 
(N), an execution against the 
goods is stated to have been set 
aside on the ground that the outer 
door had been illegally broken 
open for the purpose of making the 
seizure. That case, though hard 
it may be considered, if interfering 
with a strict legal right of the 
execution creditor, is perhaps not 
irreconcilable with the doctrine 
under discussion ; because it is 
quite consistent with the validity 
of the execution in point of law, 
that the court, to prevent an abuse 
of its process and the danger of 
collusion between the execution 
creditor and the sheriff, should, 
in the exercise of its summary 
jurisdiction, undo the proceedings 
according to the principle acted 
on in Barrett v. Price, 9 Bing. 
566, and other cases [and recog- 
nised in Hooper v. Lane, 6 H. of 
L. Cases, 448]. It is the practice, 
in like manner, to discharge per- 
sons taken under process against 
the person by means of an illegal 
entry into a dwelling-house ; 
Hodgson v. Towning, W. W. & 
H. 53 ; 5 Bowl. 410, S. 0. And 
there is authority for saying that 
an arrest of the person by means 
of an illegal breaking of the OTiter 
door, is altogether void, and that 
the sheriff’ is liable, in case of such 
arrest, not merely for the breaking 
and entering of the house, but also 
for the assault and imprisonment ; 
for, in Kerhey v. Lenhey, 1 M. & 
W. 336 ; liyTw. & Gr. 688, S. Q, 
to a declaration for breaking and 
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entering a house and assaulting 
and imprisoning the plaintiff, the 
defendant, amongst other pleas, 
pleaded, except as to the breaking 
and entering the house, a justifica- 
tion under a capias ad satisfa- 
ciendum, stating the arrest to 
have been in a dwelling-house, and 
the outer door to have ‘been open. 
The Court of Exchequer held, that 
the fact of the outer door being 
open was a material averment, and 
that fact being disproved, that the 
judge was right in directing a 
verdict for the plaintiff on the 
plea of justification (which, it has 
been seen, was pleaded to the 
assault and imprisonment only), 
with damages for all the trespasses. 
This decision, if consistent with the 
doctrine in the principal case, 
points to a distinction between the 
cases of process against the goods 
and against the person, and one 
which may be thought to spring 
from the intention of the rule in 
Semaynes Case, viz., to preserve 
the security and repose of the 
person, an intention, directly, im- 
mediately, and entirely violated 
by the arrest of the body, whereas 
the seizure of the goods which are 
bound by the writ, and in which 
the execution creditor has [subject 
to the 19 & 20 Viet. c. 97, s. 1] an 
interest only defeasible, after the 
delivery of the writ to the sheriff, 
by a sale in market overt (see 
Samuel v. Duhe, 3 M. & W. 622), 
may be considered as but an in- 
direct and remote disturbance of 
the repose of the debtor. It may 


be doubted, however, whether in 
Kerhey v. Denhey the Court of Ex- 
chequer meant to proceed upon 
such a distinction ; and in Brooke’s 
Abridgment, Trespass, 390, the 
result of the Year-book, 18 E. 4, 
P. 4 a, is stated thus, '' Trespass, 
the sheriff cannot break house or 
chest to do execution by fieri 
facias, per curiam; but he may 
take the goods or the body for 
(pur) execution” (an abridgment 
which extends the original in two 
particulars, the first obviously 
erroneous), and the passage above 
referred to in Bacon’s Abridg- 
ment is to the same effect. See, 
too, as to a distress, Viner’s Ab- 
ridgment, tit. Replevin, A, a, 8, 9. 
These observations must therefore 
be considered as merely suggestive 
upon a point which seems likely to 
be the subject of further discussion. 
Since the [third] edition of this 
work the point has been raised, 
but not decided, in The Buhe of 
Brnnswich v. Sloivman, 8 C. B. 
317 ; and in Perc ival y.^amp, 
9 Exch. 167, which latter case 
seems to be an authority in favour 
of the distinctio n above sug- 
gested between e xecution s against 
the p^on and execution against 
goods. 

may here be added, that in 
a case like Yates v. Belaraayne, 
supra, inasmuch as the seizure by 
the sheriff under a fieri facias, of 
goods to the value of the judgment 
debt, is said to operate by way of 
satisfaction {Wilhraham v. Snoiv, 
2 Wms. Saund. 47 a, note (1), and 
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per cur. Holmes v. JSfeiulands, 5 
Q. B. 370 [not so a taking of tke 
person under a capias, O'Brien v. 
Le%vis, 32 L. J. Cha. 665] ), a 
question may arise as to the de- 
fence of the execution creditor to 
an auditd querela, after the goods 
have been ordered to be restored 
to the execution debtor. [But it 
is said by Holt, C. J., in Glerh v. 
Withers, 6 Mod. 293 (to which the 
above note in Wms. Saund. refers), 
that the seizure does not discharge 
the debtor if the execution is 
afterwards avoided.] Probably the 
bringing of an auditd quereld 
would be considered as a breach 
of good faith, after a successful 
application to restore the goods 
[and the court or judge would re- 
fuse to allow the writ to issue ; 
see Eeg. Gen. Hil. T. 1853, r. 79, 
and Deane v. Ker, 4 Exch. 82]. 
If not, the alternative would be, 
to hold the sheriff liable to the 
execution creditor as upon a law- 
ful seizure ; and indeed in such a 
case it would perhaps be difficult 
to suggest what valid defence the 
sheriff could make. It w'ould, 
however, be a wild sort of justice 
to make him pay the debt and 
costs by way of additional punish- 
ment of his illegal entry, for which 
he would, at all events, be liable 
to answ^er in damages to the 
debtor. At least it should seem 
that the jurisdiction exercised in 
Yates V. Delamayne (except in 
cases where the execution creditor 
has employed a special bailiff, or 
been privy to the illegal entry). 


ought to be administered with 
great precaution. 

[The case of Hooper v. Lane, 6 
H. of L. Oases, 443, decided since 
the publication of the fourth edition 
of this work, has an important 
bearing upon the points discussed 
in the last two paragraphs. The 
facts of that case, so far as they 
are material, were as follows : — It 
was an action against the sheriff 
of Middlesex, for having neglected 
to arrest one Anthony Bacon under 
a writ of ca, sa. at the plaintiffs’ 
suit. The defendants pleaded Not 
Guilty, and a denial that they 
could have arrested Bacon under 
the writ. The action was twice 
tried. At the first trial it was 
proved that the writ in question 
was delivered to the sheriff for 
execution in 1842 ; that in 1843 a 
void writ of ca. sa. against Bacon, 
at the suit of another person, had 
been put into the defendants’ 
hands, and that under their war- 
rant issued upon that document 
Bacon had been arrested, no war- 
rant having been issued by them 
before that time on the earlier 
good writ; that Bacon had ob- 
tained a judge’s order for his dis- 
charge from custody under the 
invalid writ, but, that before he 
had been actually discharged, the 
defendants had issued their war- 
rant upon the plaintiffs’ writ, and 
had claimed a right to detain 
Bacon under that writ. Bacon 
had then, without notice to the 
plaintiffs, obtained a second order 
for his discharge, and, being let 
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out of custody; had escaped from 
the country. The judge who tried 
the case (Lord Denman) ruled 
that there had been no valid 
arrest; that the defendants were 
not justified by the judge’s order 
in the course they had pursued; 
and that if the jury believed the 
facts above stated, the defendants 
had in point of law been guilty 
of negligence. This ruling was 
supported on a bill of exceptions 
by the Exchequer Chamber, and 
the case having been sent down 
to a new trial, in consequence of 
other objections which it is not 
necessary to state here, the jury 
were again directed in the same 
way, and they found a verdict for 
the plaintiffs for the whole amount 
of the debt. A second bill of ex- 
ceptions was tendered, and the 
case was taken up to the House of 
Lords, where the judgment of the 
Exchequer Chamber was affirmed. 
In the House of Lords consider- 
able difference of opinion existed 
among the judges who gave their 
opinions upon the case. Of the 
five judges who were of opinion 
that the verdict ought to be up- 
held, three (Mr. Justice Coleridge, 
Mr. Justice Cresswell, and Mr. 
Justice Crowder) referred to the 
passage cited above from the Year- 
book of 18 Ed. 4. The two former 
doubted its authority, and all three 
of them adopted the distinction 
suggested above as to the differ- 
ence between executions against 
goods and executions against the 
body effected by means of a 


wrongful act. Mr. Justice Cole- 
ridge said, ^^It may be doubted 
whether the judges meant any- 
thing more in the Year-botk than 
to state, generally, what a fi. fa. 
authorised the sheriff to do ; but 
assuming that they did, still the 
dictum there and that mSeinaynds 
Case are both purely extra judi- 
cial.” The only peer who ex- 
pressed an opinion was the Lord 
Chancellor (Lord Cranworth). He 
adopted the view taken by the 
Exchequer Chamber. It is con- 
tended,” said his lordship, ^^that 
the party who has put a writ for 
execution into the sheriff’s hands 
has a right to say that, as to him, 
the sheriff is an agent bound to 
execute the writ by himself, or a 
competent officer as ]ns deputy, 
and that it is no answer to say 
that another officer of the sheriff* 
in another action, has acted ille- 
gally. But the answer is, that the 
sheriff, though for some purposes 
an agent of the party who puts 
the writ into his hands, is not a 
mere agent. He is a public func- 
tionary, having, indeed, duties 
towards those who set him in 
motion, analogous, in many re- 
spects, to those of an agent to- 
wards his principal, but he has 
also duties toivards others, and 
particularly towards those against 
whom the writs in his hands are 
directed. Therefore it is that 
arguments drawn from the execu- 
tion of writs of^. fa., for example, 
have little bearing 'upon the pre- 
sent case. If a sheriff, in exe- 
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cuticg a writ of fieri facias, acts 
illegally, by breaking open an 
outer door, and then seizes the 
goods of the defendant in the 
house, this may give a right of 
action to the person injured by 
the illegal breaking ; and yet the 
sheriff may, if the law be correctly 
laid down in the case cited from 
the Year-books, be entitled to sell 
the goods. There is no analogy 
between such a case and that of 
the unlawful seizure of the person. 
The goods cannot complain ; they 
are not injured by the wrongful 
act; the sheriff had no duty to 
perform towards the goods, but 
only towards their owner. And 
this shows that no reasoning 


drawn from decisions on writs of 
fieri facias can apply to cases 
where the arrest of the person is 

in question To allow the 

sheriff to make such an arrest 
while the party is unlawfully con- 
fined by him, would be to jpermit 
Kim to profit by his own wrong, 
and therefore cannot be tolerated. 
He cannot arrest him, because he 
has already deprived him of his 
liberty ; he cannot detain him, be- 
cause he is entitled to be dis- 
charged.’' See Ochford v. Freston, 
6 H. & K 466 ; S. 0. 30 L. J. 
Exch. 89; but also Bateman v. 
Freston, ibid. Q. B. 133 : Ex parte 
Freston, ibid. Oha. 460.] 



CALYE’S CASE. 


PASOE. 26 ELIZ.—IN TEE KING'S BENOE. 

[eeported 8 cOEi, 32.] 

Liability of Innkeepers. 

It was resolved, per totam curiam, that if a {a) man {a) iUoiL3,4. 
comes to a common inn, and delivers his horse to the 2 Brownl^^ss. 
hostler, and requires him to put him to pasture, which is 
done accordingly, and the horse is stolen, the innholder 
shall not answer for it ; for the words of the writ which 
lieth against the hostler are Cum secundum legem et 
consuetud' regni nostri Anglioe (6) hospitatores (j) pio^d. 9. b. 
hospitia com’ tenent ad hospitandos homines per partes J^egister is 

7 . 7 . ... 7 . . false printed, 

uh% huJusmod^ hospiha existunt transeuntes,^ et %n scilicet, Bis* 

eisdem hospitantes, eorum bona et catulla infrcc hospitia gubfractlonT. 

ilia existentia absque subtractione seu amissione 

todire die et node tenentur, ita quod pro defectu hujus- Entries, tit. 

modi hospitatorum seu servientium suomm hospitibus zqq & 377* 

hujusmodi damnum non eveniat ullo mode, quidam g 

malefactores quendam equum ipsius A, predi 40s. 266. b. 

infra hospitium ejusdem B., &g., inventum pro defectu v. Smith, 12 

ipsius B. ceperunt, &g. Vide Registr. fol. 105, inter 503^^ 

Brevia de Transgr’ and F. N. B. 94, a. b., by which 

original writ {which is in such case the ground of the 

common law) all the cases concerning hostlers may be 

decided. For, 1 , It ought to be a (c) common inn ; for if (c) lRoll. 2 d,t. 

a man be lodged with another (who is not an innholder) 

upon request, if he be robbed in his house by the servants 245. 

of him who lodged him, or any other, he shall not answer tfier 2.^' 

for it; for the words are hospitatores qui com’ ^^ospitia 

tenent, &c. And so are the books in {d) 22 Hen. 6, 21. 
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(a) 22 Hen. 6, b. (a) 88. (6) 2 Hen. 4. 7. b. (c) 11 Hen. 4, 45, a. b. {d) 42 

38. u. Fitz. 

Hosteler, 1 B. Ass. pi. 17. (e) 42 E. 3. 11. a. 10 El. (/) Dyer, 266 ; 

5 Mar. Dyer, 158, (g). And the writ need not mention 

{h) Fitz. Hos- that the defendant keeps commune hospitium, for the 

Action^sur le of the writ in the Register, are infra hospitium 

Case, 28. Br. ejusdem £., but it is to be so intended in the writ ; for 

Statute, 39. the recital of the writ is, hospitatores qui communia 

sur ^^ 00^^41 tenent, &c., and the one part ought to agree 

Br. General with the Other, and the latter words depend on the other. 
Brief, 16. Fitz. i o . . , , , , 

Hosteler, 5. the plamtiti ought to declare that he keeps commune 

-Action hospitium: and so the said books in (Ji) 22 Hen. 6, 21 (i) 

Palm. 623. * H Hen. 4, 5. a. b. 40 Eliz. Dyer (y) 266, &c., are well 


Palm. 623. 

1 Eon. 3. 

(e) Fitz. HoS' 

teier, 6 Br. 2. The words are ad hospitandos homines per partes 
Case””™ ^ hujusmodi hospitia existunt tmmeuntes, et in eis'dem 
; by which it appears that common inns are 
Case, 6. instituted for passengers and wayfaring men ; for the Latin 
pL 9!^pStet^’ diversofinm, because he who lodges 

8Keb 78 quasi diwrtens se a vid; and so diversorium. 

(g) Dyer, 158, therefore, if a (Ic) neighbour, who is no traveller, as a 

l*And'29 SO request of the innholder lodges there, and 

3 Keb. 73 ! his goods be stolen, &c., he shall not have an action : for 

(/t) Antea st.a. hospitand.08 homines, &c., transeuntes, in 

Fits. Hosteler, eisdem hospitantes, do. 

2 Br. Action o rm i 7 

surie Case, 68. S. ihe words are, eorum bona et catalla vnfra hospitia 
q’) 1 Boll. 4. ilia existentia, &o. So that the innholder, by law shall 

Br. Action snr . , . , . ^ ’ d > 

le Case, 41. answer lor nothing that is out of his inn, but only for 

15 . %z^Em- things which are infra hospitium. And because 
teier, 6. the horse which at the request of the owner is put to 
0’)^Dyer, 226, pasture, is not infra Itospitium, for this reason the inn- 

3 Keb. 73. holder is not bound by law to answer for him, if he be 
W^lEoll. 3. gtoie^ out of the pasture; for the thing with which the 
Brovral. 264. hostler shall be charged ought to be infra hospitium ; and 
{l) 1 Roll. 4. therewith agree the books in (f) 11 Hen. 4, 45, a. b, 22 

Hen. 6. 21, b. 42 E. S. 11 a. b. 42 Ass. pi. 17, where 
Knivet, 0. J., saith, that the innholder is bound to answer 
for himself, and for his family, of the chambers and stables, 
for they are infra hospitium : and with this resolution in 
■ this point agreed the opinion of the Justices of Assize 


reconciled. 
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(viz.j the two Chief Justices Wray and Anderson) in the 

county of Suffolk in Lent vacation, 26 Eliz. — ^that an (a) (a) i Hoii, 3,4. 

innholder lodges a man and his horse, and the OAvner 2 Broml.^ 255 . 

requires the horse to be put to pasture, and there he is 

stolen, the innholder shall not answ’-er for him. (6) But (6) l EoU. 3,4, 

it was held by them, that if the owner doth not require it, 2 BroVnl 225. 

but if the innholder of his own head puts his guest’s horse 

to grass, he shall answer for him if he be stolen, &c. 

And it is to be observed, that this word hostler is derived 

ah hostle ; and hospitator, which is used in writs for an 

innholder, is derived ah hospitio, and hospes est quasi -g 

hospitium petenS, Decessaiy that 

. T T ^ 1 •• ± •) declaration 

4. The words are ^ta quod pro defectu^ hosp%tator seusbonid allege in 

servientium suorum, &c.,hospitibus hujusmodi damn' non ^re lost 

eveniat, dec,;, by which it appears that the innholder shall 

not be charged, unless there be a default in him or his keeper, and the 

® ' . . 3 & 4 Will. 4. 

servants, in the well and safe keeping and custody of their c. 40 , s. 2 , 

guest’s goods and chattels within his common inn; for 

the innkeeper is bound in law to keep them safe without 

any stealing or purloining; and it is no excuse for the the innkeeper’s 

innkeeper to say, that he delivered the (c) guest the key 

of the chamber in which he is lodged, and that he left the 

chamber-door open ; f but he ought to keep the goods and sit, Morgan t. 

^ , Ravey, 6 H. & 

chattels of his guest there in safety ; and therewith agrees n. 265 ; gene- 

22 Hen. 6, 21 b. ; 11 Hen. 4, 45 a. b. ; 42 Edw. 3, 11 a. 

And aithougb the guest doth not deliver his goods to the 

innholder to keep, nor acquaints him with them, yet if form a duty, 

they be carried away, or stolen, the innkeeper shall be u 

charged, and therewith agrees 42 Edw. 3, 11. a Co’itttoay t.’ 

although they who stole or carried away the goods be 

unknown, yet the innkeeper shall be charged. 22 Hen. 6, i. j. c. P. 7.] 

38. 8 K. 2, Hostler 7. Vide 22 Hen. 6, 21. But if the (c) Moor, 78. 

ffuest’s servant, or he who (d) comes with him, or he lis. pl.’299. 

wbom bo dcsiros to be lodged witb bim, steals or cariies ^ [“open” 

away his goods, the innkeeper, shall not be chaiged ; for 

there the fault is in the guest to have such a companion See per Erie, J. 

or servant; and tbe words of tbe Avrit are, qoro ciejectu Wnght,6K& 

hospitator’ sew servientivm mormn. Vid^ 22 Hen, 6, 

21. b. But if the innkeeper appoints one to lodge with 235 . 
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him, he shall answer for him as it there appears. The 
( a ) Moor, 158. innkeeper (a) requires his guest that he will put his goods 
in such a chamber under lock and key, and then he will 
warrant them, otherwise not, the guest lets them lie in an- 
outer court, where they are taken away, the innkeeper 
Salk, ^aU not ^^be charged, for the fault is in the guest, as it is 
held 10 Eliz. Dyer, 266. 

5. The words are hospitibus damnum non eveniat; 
these words are general, and yet forasmuch as they depend 
on the precedent words they will produce two effects, viz.^ 

1. They illustrate the first words. 2. They are restrained 
by them: for the first words are, eomm bona et cataV 
infra liospitia ilia existentia absque subtractione cusfo- 
dire, &c. which words {bona et catalla) by the said words 
ita quod, &g., hospitibus damnum non eveniat, although 
22E. nature extend to (b) charters 

a.>. and evidences concerning freehold or inheritance, or (c) 

2°ko]L deeds or specialties, being things in 

Yelv. 68. action, yet in this case it is expounded by the latter words 
to extend to them ; for by them great damages happen to 
the guest : and therefore if one brings a bag or chest, &c., 
of evidences into the inn, or obligations, deeds, or other 
specialties, and by default of the innkeeper they are taken 
away, the innkeeper shall answer for them, and the writ 
shall be bona et catalla generally ; and the declaration 
. shall be special. 3. These words, bona et catalla, restrain 
the latter words to extend only to moveables : and there- 
fore, by the latter words, if the guest be beaten in the inn, 
the innkeeper shall not answer for it ; for the injury ought 
to be done to his moveables, which he brings with him ; 
and by the words of the writ, the innholder ought to keep 
the goods and chattels of his guest, and not his person ; 
and yet in such case of battery, hospiti damnum evenit, 
but that is restrained by the former words, as hath been 
said. And these words aforesaid, absque subtTactione seu 
anyi/Ssione, extend to all moveable goods, although of them 
felony cannot be committed j for the words n^re not absque 
felonicd captione, &a, but absque subtractione, which 
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may extend to any moveables, although of them (a) felony W 3 Inst. loo. 
cannot be committed, as of charters, evidences, obligations, 
deeds, specialties, &c.* 

(If a horse is at livery, f and eats more than he is worth, * i-g^g ^ 

an action lies against the owner ; but the horse cannot be 

^ ^ CO 326 * S 

used or sold, Moore, 876, 877; but by the custom of c! 23 Law’j.’ 

London and Exeter the horse may be sold ; but see ^*ifrceny 

Popham, 127, Robinson v. Waller.) written instru- 

^ ^ ments, see the 

Larceny Consolidation Act, 24 & 25 Yict. c. 96, ss. 1, 27, 29, 30.] f as to this term the 
argument in Allenr, Smithy 12 C. B. N. S, 638.] 


This is the leading case upon 
the subject of the liabilities of inn- 
keepers in respect of their guests’ 
property. [Those liabilities have 
been diminished by a statute 
passed in^ 1863 respecting the 
liability of innkeepers, and to pre- 
vent frauds on them,'’ the 26 & 27 
Viet. c. 41. This act saves them 
from liability to make good to 
any guest of theirs any loss of 
or injury to goods or property, 
brought to their inns, not being a 
horse or other live animal, or any 
gear appertaining thereto, or any 
carriage, to a greater amount than 
SOZ., except: (1) where such goods 
or property shall have been stolen, 
lost, or injured, through the wilful 
act, default, or neglect of such 
innkeeper, or any servant in his 
employ : (2) where such goods 
or property shall have been depo- 
sited expressly for safe custody 
with such innkeeper;” provided 
that in case of such deposit they 
may require as a condition of 
their liability that the property 
shall be deposited in a box or other 


receptacle, fastened and sealed by 
the person depositing it, (s. 1). By 
sect 2, they are not to have the 
benefit of the act in respect of pro- 
perty which they refuse to receive^ 
for safe custody, or which, by their 
default, the guest is unable to 
deposit with them. Sect. 3, requires 
them to cause at least one copy of 
sect. 1, printed in plain typeTt^e 
exhibited in a conspicuous part of 
the hall or entrance to the inn, and 
gives them the benefit of the act 
only in respect of goods brought 
to the inn while the copy is so ex- 
hibited. Sect. 4, interprets “ inn ” 
and “innkeeper.” 

In a case subsequent to Oalye’s] 
goods belonging to a factor were 
lost, out of a private room in the 
inn, chosen by the factor for 
the purpose of exhibiting them to 
his customers for sale, .the use of 
which was gi'anted to him by the 
innkeeper, who, at the same time, 
told him that there was a key, and 
that he might lock the door, which 
the guest however neglected to do, 
although on two occasions, while 
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he was occupied in showing part 
of the goods to a customer, a 
stranger had put his head into the 
room. The judge, Richards, C. B., 
told the jury, that primd facie the 
innkeeper was answerable for the 
goods of his guest in his inn, but 
that the guest might, by his own 
conduct, discharge him from re- 
sponsibility, and left it to them to 
say whether he had done so here : 
the jury found that he had : and, 
on a motion for a new trial, the 
court approved of the direction of 
the learned judge, and thought the 
verdict was correct. ^^The law,” 
said Lord Ellenborough, obliges 
the innkeeper to keep the goods of 
persons coming to his inn, causd 
hospitandi, safely, so that, in the 
language of the writ, pro defectu 
hospitatoris hospitihus damnum 
non eveniat ullo mode .... But 
there may no doubt be circum- 
stances, as where the guest, by his 
own misconduct, induces the loss, 
which form an exception to the 
general liability, as not coming 
within the words pro defectu hospi’- 
tatoris. Now, let us consider, 1st, 
whether the plaintiff came to the 
inn causd hospitandi; and, 2dly, 
whether by his conduct he did not 
induce the loss. It does not appear 
whether he had a sleeping-room, 
but I think we may presume he 
had, but he desires a private room 
up some steps in order to show his 
goods. Now, an innkeeper is not 
bound by law to find show-rooms 
for his guests, but only convenient 
lodging-rooms and lodging. As to 


what is laid down in Calyds Case 
respecting the delivery of the key 
to the guest, it plainly relates only 
to the chamber-door in which he 
is lodged ; and I agine that if an 
innkeeper gives the key of the 
chamber to his guest, this will not 
dispense with his own care, or 
discharge him from his general 
responsibility as innkeeper .... 
The cases,” continues his lordship, 
^"show that the rule is not so 
inveterate against the innkeeper, 
but that the guest may exonerate 
him by his fault, as if the goods 
are carried away by the guest’s 
servant, or the companion whom 
he brings with him, for so it is laid 
down in Calyds Case. Now, what 
is the conduct of the plaintiff in 
this case ? The innkeeper, not 
being bound to find him more than 
lodging, and a convenient room 
for refreshment, this does not 
satisfy his object, but he inquires 
for a third room, for the purpose 
of exposing in it his wares to view, 
and introducing a number of per- 
sons over whom the innkeeper 
can have no check or control, and 
thus for a purpose wholly alien 
from the ordinary pui'pose of an 
inn, which is ad hospitandos ho- 
mines. Therefore, the care of 
these goods hardly falls within the 
limits of the defendant’s duty as 
innkeeper. Besides, after the cir- 
cumstances relating to the stranger 
took place, which might well have 
awakened the plaintiff’s suspicion, 
it became his duty, in whatever 
room he might he, to use, at least, 
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ordinary diligence; and particu- 
larly so, as he was occupying the 
chamber for a special purpose : 
for though, in general, a traveller 
who resorts to an inn may rest on 
the protection which the law casts 
around him, yet, if circumstcmces 
of suspicion arise, he must exercise 
ordinary care. It seems to me 
that the room was not merely 
entrusted to the plaintiff in the 
ordinary character of a guest fre-. 
quenting an inn, but that he must 
be understood as having taken a 
special charge of it, and that he 
was bound to exercise ordinary 
care in the safe keeping of his 
goods, and it is owing to his neg- 
lect, and not to the fault of the inn- 
keeper, that the accident happened; 
and this was a question proper to 
leave to the jury.” Burgess v. 

^ Clements, 4 M. & S. 306, accord, 
[Farnworth v. Fachwood, 1 Stark. 
249. So where the defendant’s 
ostler placed the plaintiff’s horse 
in a stable with another horse that 
kicked him, and the defendant to 
rebut the presumption of negli- 
gence gave evidence to show that 
the horse had been properly taken 
care of; the judge, Cresswell, J., 
told the juiy that the defendant 
was liable, if he or his servants 
had been guilty of direct injury 
or of negligence, otherwise not ; 
the jury found for the defendant ; 
^and the court (though they held 
that evidence of any damage or 
loss of the goods of a guest primd 
facie raises a presumption of 
negligence in the innkeeper,) 


considered the direction proper. 
Dawson v. Chamney, 5 Q. B. 
164. [But see Morgan v. Ravey. 

6 H. & N. 265 ; S. C. 80 L. J. 
Exch. 181, where the court dis- 
tinguished and explained Daioson 
V. Chamney and laid down that 
the innkeeper is liable where there 
is a loss not arising from the 
guest’s negligence, the act of God 
or the Queen’s enemies. Accord- 
ing to the register he is only liable 
defectu,'' hut it will be ob- 
served, that his duty is stated 
there to be ''absque subirac- 
tione seu amissione custodire 
die et nocteri And in Armistead 
V. Fuller, 17 Q. B. 261, where a 
cash-box easily opened had been 
left in the commercial room of an 
inn, under circumstances showing 
gross negligence in the guest, the 
jury were directed that gross neg- 
ligence on the part of the guest 
would relieve the innkeeper from 
his common law liability, and the 
jury having found for the defen- 
dant, on the ground that the 
plaintiff had been guilty of gross 
negligence, the verdict was upheld, 
Lord Campbell observing, that he 
doubted if it were necessary to 
show gross negligence. But in 
another case, where a traveller 
went to an inn with several pack- 
ages, one of which was, by his 
desire, taken into the commercial 
room, into which he was shown, 
and the others into his bed-room, 
which, according to the usual prac- 
tice of that inn, was the place to 
which goods were taken, unless 
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orders were given to the contrary, 
and the package taken into the 
commercial room was stolen, the 
innkeeper was held responsible, 
and Holroyd, J., distinguished the 
case from Burgess v. Clements by 
saying, that there the plaintiff 
asked to have a room which he 
used for the purposes of trade, 
not merely as a guest in the inn. 
Richmond v. Smith, 8 B. & C, 9. 
See the explanation of this case 
in Armistead v. White, 17 Q. B. 
261. So in Kent v. Shuckard, 2 
B. & A. 803, the plaintiff and his 
wife, with Miss S., arrived at the 
defendant’s inn, and took a sitting- 
room and two bed-rooms so 
situated that, the door of the 
sitting-room being open, a person 
could see- the entrances into both 
bed-rooms. On the following day 
the plaintiff’s wife went into the 
bed-room, and laid on the bed a 
reticule, which contained money, 
and returned into the sitting-room, 
leaving the door between that and 
the bed-room open. About five 
minutes afterwards she sent Miss 
S. for the reticule, which was not 
to be found. The innkeeper was 
held responsible for it, and it was 
held that there was no distinction 
be^een money and goods as to 
the liability of innkeepers. So 
when the plaintiff drove his gig to 
the defendant’s inn on Bewdley 
fair-day, and asked whether there 
was room fox the horse, the ostler 
of the defendant took the horse 
out of the gig and put him into a 
stable, and the plaintiff carried 


his coat and whip from the gig 
into the house, and took some re- 
freshment there, the ostler placed 
the gig outside of the inn -yard, in 
a part of the open street in which 
the defendant was in the habit of 
placing the carriages of his guests 
on fair-days. The gig was stolen 
thence ; and the court held the 
innkeeper responsible, for it did 
not appear that the defendant put 
the gig in the street at the request 
or instance of the plaintiff: the 
place was, therefore, a part of the 
inn, for the defendant by his con- 
duct treated it as such. If he 
wished to protect himself, he 
should have told the plaintiff that 
he had no room in his yard, and 
that he would put the gig in 'the ] 
street, but could not be answer-'! 
able for it. Jones v. Tyler, 1 A. 
& E. 522. [It is not necessary 
in order to exonerate the inn- 
keeper that he should establish 
that the guest was guilty of gross 
negligence (if this term is used in 
the sense of greater negligence 
than the mere want of ordinary 
care) ; the innkeeper is not liable if 
the negligence of the guest occa- 
sions the loss in such a way as that 
the loss would not have happened 
if the guest had used the ordinary 
care that a prudent man might be 
reasonably expected to take under 
the circumstances. See the judg- 
ment of the Court - of Queen’s 
Bench in Oashill v. Wright, 6 E. 
& B. 891.] 

It is not necessary, in order 
that a man may be a guest, so as 
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to fix the innkeeper with this sort 
of liability, that he should have 
come for more than a temporary 
refreshment, Bennett v. Mellor, 5 
T. E. 273 ; and in York v. Grind- 
stone, 1 Salk. 388, 2 Lord Raym. 
860, three judges held, against 
Lord Holt’s opinion, that if a tra- 
veller leave his horse at an inn, 
and lodge elsewhere, he is, for the 
purpose of this rule, to be deemed 
a guest ; “ because,” said they, 
it must be fed, by which the inn- 
keeper hath gain ; otherwise if he 
had left a dead thing.” But it is 
clear that if the innkeeper receive 
goods as a bailee, and not in the 
character of an innkeeper, they do 
not fall within it. Hyde v. Mersey 
and Trent. Navigation Company, 
5 T. E» 389 ; Jelly v. Clarke, Cro, 
Jac. 188 ; Bac. Abr. Inns, 0. 5. 
Williams v. Oesse, 3 Bing. N. C. 
849. The length of time for 
which the guest has resided seems 
not to aifect his right as such, 
provided he live there in the 
transitory condition of a guest. 
But if he came on a special con- 
tract to Jboard and lo^^ there, the 
law does not consider him a guest, 
but a boarder, Bac. Abr. Inns, G. 
5 ; Parkhurst v. Foster, Salk. 388. 
And in Smith v. Dearlove, 6 C. B. 
132, where an innkeeper received 
a carriage and horses to stand 
at livery, the circumstances that 
afterwards, whilst they were there, 
the owner took occasional refresh- 
ment at the inn, and also for a 
time had a friend supplied with 
lodging and refreshment there on 
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his credit, were held insufficient to 
give the innkeepeiyjj lien on the 
carriage and horses for his charges, 
since that right depends upon the 
fact that the goods come into the: 
innkeeper’s '' possession in his cha- : 
racter of innkeeper as belonging | 
to a guest.” 

[In Morgan v. Ravey, 6 H. & N. 
265, the plaintiff was staying at 
the Great Northern Railway Hotel, 
London. In his bed-room was 
hung up a notice, that in conse- 
quence of several robberies having 
taken place at night in London 
hotels, the proprietor requested 
visitors to bolt their bed-room 
doors, and leave their valuables at 
the bar, othei-wise he would not 
be responsible. This notice plain- 
tiff saw, but swore he only read 
the word '' notice.” He did not 
bolt his bed-room door (because, as 
he said, he did not know how), nor 
did he leave his gold watch and 
ring and other valuables at the 
bar ; and next morning the}^ were 
gone, and the jury at the trial of 
an action for the loss, having found 
that there was no negligence on 
his part, the Court refused to dis- 
turb the verdict.] 

The definition of an inn is a 
house uhere the traveller is fur- 
nished xoith everything he has 
occasion for while on his %vay!^ 
Thompson v. Lacy, 3 B. & A. 288. 
See Bac. Abr. Inns, B. ; Burn’s 
Justice, title Alehmise ; but a 
mere coffee-house is not an inn, 
at least not within the meaning of 
. a fire policy. Doe v. Laming, 4 
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calye’s case. 


Gamp. 77. Nor is a boarding- 
house, Dansey v. Richardson, 3 
E. & B. 144. [As to ' lodging- 
houses, see Holder v. Sonlby, 8 
a B. N. S. 254.] 

As to the duties of innkeepers 
in receiving guests, &c., see Fell v. 
Knight, 8 M. & W. 269 ; R. v. 
Ivens, 7 0. & P. 213 ; Haivthorn 
V. Hammond, 1 Car. & Kir. 404. 

As to the lien of innkeepers for 
their charges, the better opinion 
appears to be, that it attaches to 
, goods broT^ht tq^ the^inn by^a 
’ g;;^st though they be not his own, 
Robinson v. Waller, 3 Bulst. 269 ; 
1 Eoll. Rep. 449 n., S. C. ; John- 
son V. Hill, 3 Stark. 172 ; Turrill 
V. CraivUy, 13 Q. B. 197. [That 
it does attach to the goods of 
another person -which the guest 
brings to the inn in the ordinary 
way, has been decided by Snead 


1 C. B. N. S. 267.] 
But not to goods the property of a 
third person sent to^the gues^ in 
the inn for temporary -iise, e. g., a 
piano upon hire, Broadwood v. 
Oranam, 10 Exch. 417. [Occa- 
sional absences animo revertendi 
during a long stay will not 
defeat the lien, Alien v. Smith ; 
12 C. B. N. S. 638; see also 
Day V. Bather, 2 H, & C. 14, 
where the plaintiff left his horse 
at an inn and went away for a 
fortnight, and a third person during 
that time having driven the horse 
out and injured it, the innkeeper 
was held liable for the injury.] 
The vulgar error that an innkeeper 
might detain the person of his 
guest until payment of his bill, 
was exploded in the case of Sun- 
holfv. Alford, 3 M. & W. 248. 
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EASTBR TERM, 1789. 

[reported 3 TERM REPORTS, 292. J 

In trespass for breaking and entering the plainti^'s 
house and expelling him therefrom^ the breaking and 
entering are the gist of the action, and the expulsion 
is merely aggravation : therefore a justification as 
to the breaking and entering ivill cover the whole 
declaration, 

A person having a right of possession may enter peace- 
ably, and being in p)Ossession may retain it without 
first establishing his right by action. If the assertion 
of his right be accompanied by a breach of the peace, 
that is the proper subject of crimincd prosecution. 

This was an action of trespass ; the first count in the 
declaration was for breaking and entering the plaintiff’s 
house, and expelling him ; and the second count was for 
expelling the plaintiff from the occupation of his house. 
Pleas, 1st, the general issue to the whole declaration ; 
2ndly, as to the breaking and entering in the first count ; 
the defendant justified as sheriff of Middlesex, under a 
fieri facias at the suit of Joseph Eayling ; and 3rdly, as 
to the expulsion in the second count, he justified under a 
heri facias at the suit of E B. Sheridan; in which plea, 
after stating the delivery of the writ to him as sheriff, he 
stated that at the time of the execution of the writ the 
plaintiff was possessed of a certain interest in the residue 
of a certain term of years then to come and unexpired in 
the said house, called the King’s Theatre or Opera House, 
in which, &c., and that by virtue of the said ^vrit he seized 
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(ft) On a former 
da}’, Wood 
moved to alter 
the x’erdiet ac- 
cording to the 
evidence, and 
to enter up a 
verdict on that 
pait which was 
not justified, 
namely, the ex- 
pulsion in the 
first count; 
■w’hich the Court 
refused fur the 
same i\as( ns 
•which they 
afterwards 
gave in deliver- 
ilia their judg- 
ment on the 
demuirer* 


(h) 2 Show. 85. 
3 Atk. 789. 


and tooh the said interest of the said plaintiff of and in 
the said residue of the said term of years then to come and 
unexpired in the said house, and duly sold and assigned 
the said interest, &c., under and by virtue of the said writ 
to T. Harris ; who afterwards entered into the said house, 
&c., the door of the said house then being open, and peace- 
ably and quietly expelled the plaintiff, &c. The plaintiff 
took issue upon the first plea, and demurred generally to 
the two last. 

On the trial at the Westminster sittings before Lord 
Kenyon, a verdict was entered generally {cC) on the whole 
record. 

Wood now argued in support of the demurrer. The 
last plea is bad, because the sheriff could not justify the 
expulsion, even though the plaintiff had an immediate 
interest in the premises ; still less can the present justi- 
fication be supported, since it is not stated what interest 
the plaintiff had. It is not alleged that the plaintiff was 
possessed of the Opera House for a term of years ; but 
merely that he had an interest in it. Now he might have 
an interest w'hich would not justify the sheriff in turning 
him out ; for if the plaintiff, having a term of years, made 
a mortgage for a less term than his own, and were in pos- 
session with the consent of the mortgagee, in that case he 
would have an equity of redemption, an interest which the 
sheriff might have sold, but yet such an interest as would 
not have justified the expulsion. Or suppose he had an 
annuity payable out of the Opera House, the sheriff might 
have sold the annuity, hut could not justify the expulsion. 
And if he could have any interest at all which would not 
justify the sheriff in turning him out, it is a fatal objection 
to this plea. But even supposing that the plaintiff had a 
term' of years, it was held by the Court in H. v. Deane and 
others (6), upon a motion for restitution to a possession, 
/ That if a sheriff on a fieri facias do sell a lease or term 
of a house, he cannot and must not put the person out of 
possession, and the vendee in ; but the vendee must bring 
his ejectment.” Here then the sheriff might have sold 
the plaintiff’s interest in the Opera House, and the vendee 
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should have brought an ejectment to recover possession. 

And great inconvenience would ensue, if the sheriff were 
enabled to expel under a fieri facias as well as to sell the 
term. The first plea of justification is also bad : for when- 
ever a person has any authority by law to do any particular 
act, and he abuses that authority, he makes himself a tres- 
passer ah initio. The Six Garjpenters' Case, 8 Eep. 146, 
and Reed v. Harrison, 2 Bl. Eep. 1218. . The statute 
11 Geo. 2, c. 19, which enacts that for any irregularity in 
a distress the landlord shall not be deemed a trespasser ah 
initio, is strong also to show what the common law on this 
subject is. Then in this case the sheriff was a trespasser; 
for though he was justified in entering and selling, yet he 
was not in expelling the plaintiff, which makes him a 
trespasser ah initio. 

Gihhs contii. — As to the second plea of justification; 
it is stated that the plaintiff had an interest in a term of 
years, which was not then expired ; and, whatever interest 
that was, the sheriff was entitled to take it under ilaQ fieri 
facias. In Pahner^s Case (a) it was held unnecessary for [a) 4 Re 2 h 74 . 
the sheriff to state in an assignment of a term under ^ fieri 
facias the interest which the party had ; and that it was 
sufficient to state generally that he sold all the interest 
which the party had. And the reason there given is, 

''that the sheriff cannot have precise knowledge of the 
certainty of the beginning and the certainty of the end ^ 
of the term.” So in this case it was also unnecessary 
for the sheriff, who justified under the fieri facias, to 
state more particularly what interest the plaintiff had in 
the term. If he had no interest, he might have taken 
issue on that fact. Then it is objected that even if it 
had been stated correctly that the plaintiff had such an 
interest as would justify the sheriff in entering to sell it, 
yet that he could not iustify expelling the plaintiff and 
putting the vendee into possession without an ejectment. 

But when the nature of an ejectment is considered, it 
will be found to give a decisive answer to this objection : 
it supposes that the lessor of the plaintiff enters and 
makes a lease, and that the defendant enters and evicts 
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the lessee. But if the defendant does not choose to enter, 
the lessor of the plaintiff cannot compel him ; and then 
the lessor gains possession without an ejectment. Now 
here the assignee of the sheriff had a right of entry by 
the assignment made to him, and the plaintiff submitted 
to be turned out of possession quietly : then it cannot be 
necessary that the assignee should suppose an entry by 
the defendant, which has not been made. Wherever 
a person has right of entry, he may gain possession 
peaceably without being subject to an action for it ; 
though indeed if he enforce that right by violence, he may 
be indicted for a forcible entry ; and such was the case 
cited from Slioioer. The very contending that in this 
case the sheriff’s assignee should have brought an eject- 
ment admits an entry ; and having entered, he had a right 
to hold afterwards under that entry ; and it is stated in 
the plea that he did enter feaceably under the bill of sale. 
Neither can the defendant be considered as a trespasser 
ah initio on account of the expulsion in the first count : 
for at the trial only one expulsion was proved, which was 
justified ; for the defendant may apply the justification to 
either count. 

Wood in reply. — ^Although it may not be necessary to 
allege precisely tvhat interest the plaintiff had, yet the 
defendant ought to have shown such an interest as would 
justify the expulsion. The case cited from Shower is 
applicable : if the sheriff can justify the expulsion in a 
civil action d fortiori he would be protected in a criminal 
prosecution. That case shows that the vendee should 
have brought an ejectment. For suppose an execution 
issues against a lessee for years, that term may be sold 
under the fieri facias ; but if it be underleased, the tenant 
cannot be expelled ; and even if the undertenant be only 
a tenant at will, still he would be entitled to notice : 
otherwise the assignee of a sheriff under a fieri facias 
would have greater privileges than any other landlord. 

Lord Kenyon, Ch. J. — The first question which has 
been made, is whether it appears on the last plea that the 
plaintiff had such an interest as enabled the sheriff to 
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sell it under the fieri facias ; now upon that I have not 
the least doubt. It states that the plaintiff was ^^ossessed 
of a certain interest in the residue of a term of years, 
&c. The sheriff, who had not the title-deeds, could not 
exactly define what the precise interest was ; hut he states 
that the plaintiff was in possession of a certain term ; and 
it is impossible to suggest any possession of a certain term 
that is not the subject-matter of a seizure by the sheriff 
under a fie^n facias. In this case I may even admit that 
the sheriff had no right to deliver possession to the 
assignee under the fieri facias ; under an elegit he cer- 
tainly could not deliver the land extended : but this plea 
does not state that the sheriff put the assignee into 
possession, but only that he assigned to Harris, who after- 
wards entered, and peaceably and quietly expelled the 
plaintiff. It is true that persons having only a right are 
not to assert that right by force ; if any violence be used 
it becomes the subject of a criminal prosecution ; and 
that is the amount of the case cited from Shower, which 
was a proceeding under the statute for a forcible entry. 
But this is not a criminal prosecution ; and the question 
is whether a person, having a right of possession, may not 
peaceably assert it, if he do not transgress the laws of his 
country I think he may ; for a person who has a right 
of entry may enter peaceably, and being in possession may 
retain it, and plead that it is his soil and freehold. And 
this will not break in upon any rule of law respecting the 
mode of obtaining the possession of lands. 

Ashurst, J.— The case cited by the defendant’s counsel 
is a decisive answer to the first objection with respect to 
the supposed defect in stating the plaintiff s interest : and 
it shows that it is more prudent in the sheriff to state it 
generally; because, if he attempt to state it particularly, 
and mis-state it, his justification fails. Then the only 
question is, whether it appears by the pleadings that the 
sheriff has done more than he was justified in doing , I 
think that by law he had a right to do that which it is 
stated he has done. For, the plaintiff having such an 
interest as was the object of the execution, the sheriff 
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entered and sold it to Harris, who entered and peaceably 
expelled the plaintiff. Therefore the sheriff has done 
nothing but what he was strictly authorised in doing ; and 
Harris oxily has been guilty of the expulsion. But even 
supposing that the defendant were answerable for the act 
of Harris, I think he naight justify it ; for no person, who 
has a right of entry into lands, can be considered as a 
trespasser for asserting that right, unless it be attended 
with such acts of violence as will subject him to a criminal 
prosecution. The common plea of libevam tenementwoii 
proves it. 

Bidler, J. — From what has been agreed on both sides 
on what passed at the trial, nothing can be clearer than 
what is the justice and law of this case. And notwith- 
standing the form in which the verdict was taken, it is 
plain that it cannot remain as it is at present : for it is 
taken generally ; and it is admitted that only one act of 
trespass was proved. I am not satisfied that the jury 
could have found a verdict for an}^’ expulsion at all ; for if 
Harris had acted illegally, that could not affect the 
sheriff, who, when he had sold the term, was functus 
officio. And even supposing the expulsion to have been 
by the sheriff, yet, there being but one act of expulsion 
proved, the plaintiff could not be entitled to a verdict on 
7 T. B. 727. both counts, because each imports to be a different tres- 
pass ; and the plea of not guilty goes to the whole declara- 
tion. Therefore the verdict should have been thus, guilty 
of breaking and entering, &c., in the manner stated in the 
first count ; and not guilty as to the second. The case on 
this record would then stand thus : there are two counts, 
and only one act of trespass was proved ; the first special 
plea j ustifies one trespass ; and if two had been committed, 
the defendant might have applied that justification to 
which he pleased : but here only one trespass was proved, 
which the defendant has jjistified, as the trespass men- 
tioned in the first count. To that plea there is a de- 
murrer : then consider whether that plea covers the whole 
count ; I am of opinion it does. The first count is for 
breaking, entering, and expelling ; the plea only justifies 
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the breaking and entering, showing a good cause for it : 
and that is a full answer to the first count ; for the hreah- 
ing and entering are the gist of the action, and the ex- 
pulsion is only matter of aggravation. If the plaintiff 
had wished to take advantage of the expulsion, he should 
have shown the special matter in a new assignment for 
according to the Six Carpenters' Case, he should show in 
reply that which makes the party a trespasser ah initio. 
There is a case in Ventris (a), where, to an action for a 
voluntary escape, the defendant pleaded that he took the 
prisoner on fresh pursuit, without traversing the voluntary 
escape ; and on demurrer it was adjudged sufficient ; for 
the Court said, it was out of time to set it forth in the 
declaration : it should have come in the replication. It 
is (as Twisden, Justice, said) like leaping before you come 
to the stile.’' The same principle is also laid down in 
Wilson (b), and in a case of Fisherivood v. Cannon, Hil. 
5 Geo 3, C. B., where the defendant in trespass for taking 
and carrying away the plaintiff’s halter and converting the 
same to his own use, pleaded the general issue, and justi- 
fied under a prescriptive right to distrain for toll, which 
was found for the defendant ; but on the general issue the 
plaintiff had a verdict. A motion was afterwards made to 
enter up judgment for the plaintiff, notwithstanding the 
defendant had pi’oved his justification, because it did not 
cover the whole trespass, namely, the conversion. But 
the Court held, that as the defendant’s plea had fully 
answered the gist of the action, which was the taking, the 
conversion thereof being only aggravation, it became 
necessary for the plaintiff to reply that the defendant 
afterw^ards converted, &c., and thereby became a trespasser 
ah initio. So here the defendant having justified the 
breaking and entering, which are the gist of the action, if 
the plaintiff had intended to take advantage of the expul- 
sion, which was merely matter of aggravation, he ought 
to have new assigned it. If then the fii’st count be fully 
answered by the first plea, and that be good in point of 
law, there must be judgment for the defendant. As to 
the objection that the plea does not state what interest 


Qujere as to 
the Goirectness 
of the cwurss of 
pleading here 
suggested. See 
the note, ^ost. 
(a) Sir R. 
Bo'i'eifs Case, 

1 Ventr. 211, 
217. 


(6) 3 WUs. 20. 
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the plaintiff had, what has been observed by my Lord is 
decisive, namely, that it is stated that the plaintiff was in 
possession of a certain interest in a term, &c. The case 
cited shews that in a deed of assignment the sheriff need 
not specify the particular interest which the party had ; 
then if he can convey a title in general words, it is equally 
sufficient to justify in the same general words in an action 
of trespass. With regard to the first plea, I think it is 
bad on this ground : it begins with justifying the. expul- 
sion, and yet does not admit it. And it is a rule in plead- 
ing that the party justifying must shew and admit the 
fact ; but here the last plea does not admit that the de- 
fendant ever expelled the plaintiff at all. The plea states 
that the defendant entered and sold to Harris, who after- 
wards entered and quietly expelled, which does not affect 
the sheriff. On the other point, namely, in what cases the 
sheriff would be justified in expelling the party under a 
fieri facias, I give no opinion : but it seems to me that, 
where there is a tenant in possession and the execution is 
against the landlord, whose term is to be sold, the tenant 
cannot be turned out of possession : but that is very dif- 
ferent from the present case, where the debtor himself is 
in possession. In such case I incline to think that the 
sheriff may turn him out of possession. However, I give 
no opinion of that at present, because it is not necessary 
to the decision of this case. 

Grose, J. — I agree that the breaking and entering were 
the gist of the action, and that the expulsion was only 
matter of aggravation ; and that, if the plaintiff had wished 
to take advantage of it, he should have shewn it in a new 
assignment. 

A verdict was then entered of Guilty on the first count, 
and Not Guilty on the second; and judgment for the 
defendant on the demurrer to the first special plea ; and 
for the plaintiff on the second ; so that eventually the 
plaintiff took nothing by his writ. 
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The above case, as reported in 
3 T. R 292, [was] substituted [in 
the fourth edition of this work] for 
that of Grog ate, 8 Rep. 66, which 
appeared in former editions, but 
which has been rendered useless 
by the amendments of the law 
contained in the Common Law 
Procedure Amendment Act, 1852. 
It was not thought necessary to 
introduce the report of the affirm- 
ance of Taylor v. Cole, in the Ex- 
chequer Chamber, reported 1 H. 
Bl. 555. Much of the matter in 
this note, formerly appended to 
Crogate's Case, may still advan- 
tageously be read in connection 
with the principal case of Taylor 
V. Cole, and will, it is believed, be 
found equally applicable to the 
general replication now in use, as 
to the [now obsolete] replication 
de injurid. See Glover v. Dixon, 

9 Exch. 178. It has been ques- 
tioned whether this is so in all 
cases of New Assignment ; but 
the forms of New Assignment in 
the schedule to the Common Law 
Procedure Amendment Act, 1852, 
seem to include the case of excess 
as well as that of entire mistake 
of the cause of action. [See also 
the 87tb section of the act, and 
Moore v. Webh, 1 C. B. N* S. 673.] 
It may possibly be thought that 
since the above statute has come 
into force, an authority upon the 
subject of pleading scarcely merits 
a place amongst leading cases; 
and undoubtedly the relaxation of 
the extreme strictness of criticism 
formerly applied to the statements 


upon the record at certain stages 
of an action, and the great facility 
for correcting mistakes afforded by 
the 222nd section, have reduced 
the art of pleading to a place of 
less importance than it formerly 
occupied in legal studies. It must, 
however, be remembered that the 
accurate statement of such of the 
facts and circumstances of each 
case as are necessary to enable the 
plaintiff on the one hand to esta- 
blish his entire cause of action, 
and the defendant on the other to 
set up his entire defence, is still 
an essential part of the duty of 
counsel ; and that although a final 
defeat of justice, upon merely 
formal grounds, may be averted 
by the provisions already referred 
to, no legislative enactment can in 
all cases prevent the expense and 
delay which result from the neces- 
sity for amending untrue or imper- 
fect narratives of the facts relied 
upon by the respective parties. 
Such inconveniences are to be 
avoided by taking care in the first 
invstance to make the pleadings 
true and perspicuous, adopting the 
known and understood formulas 
used for the sake of brevity in 
cases of frequent occurrence, and 
where there is no such formula 
stating the material facts as they 
can be J ipve^^ in intelli- 
gible language. The reasons for 
retaining the substantial part of 
the system of pleading will be 
found at large in the Report of 
the Common Law Commissioners, 
published in 1851. Those reasons 
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consist principally in the necessity 
for ascertaining as speedily and 
distinctly as may be the relevant 
questions of law and fact in dis- 
pute between the parties^, and of 
excluding from consideration all 
questions either irrelevant or not 
disputed, so as to diminish the 
expense of evidence, and enable 
the court to decide upon the mat- 
ters really in dispute and none 
other. It has been thought right, 
therefore, to retain so much of the 
note appended to Grogate's Case 
in former editions, as is still useful, 
substituting, however, the case of 
Taylor v. Cole for the now useless 
one of Grogate, and adding a short 
statement respecting the alteration 
of the law. 

The replication de injurid was 
a general replication putting in 
issue all the material averments 
in the plea, and it was in many 
cases open to objections in point 
of form, which, if successful, were 
fatal to the action, or caused the 
expense and delay of an^ amend- 
ment. The 51st section of the 
Common Law Procedure Amend- 
ment Act, 1852, however, has done 
away with all objections only avail- 
able upon special demurrer, and 
consequently rendered obsolete 
amongst others a very numerous 
class of decisions, as to when a 
general replication putting in issue 
all the averments in a plea, was or 
was not objectionable in point of 
form. The 79th sect, of the same 
act virtually permits the use of 
such a replication in all cases, at 


least where the issue to be raised 
involves matter fit to be tried by 
a jury, for it enacts that either 
party may plead in answer to the 
plea or subsequent pleading of 
his adversary, that he joins issue 
thereon, which joinder of issue 
may be as follows, or to the like 
effect : 

'' The plaintiff joins issue upon 
the defendant’s 1st (&c., specifying 
what or what part) plea,” 

The defeirdant joins issue upon 
the plaintiff’s replication to the 1st 
(&c., specifying what) plea.” 

And such form of joinder shall 
be deemed to be a denial of the 
substance of the plea, or other 
subsequent pleading, and an issue 
thereon ; and in all cases where 
the plaintiff’s pleading is in denial 
of the pleading of the defendant, 
or some part of it, the plaintiff 
may add a joinder of issue for the 
defendant. Also, in the schedule 
of forms annexed to the statute,- 
and referred to in the 91st section, 
the follovffng form of joinder of 
issue is given, viz. : — 

The plaintiff takes issue upon 
the defendant’s first, second, &c. 
pleas.” 

This difference between the 
forms given in the body of the 
act and the schedule, has been the 
occasion of an ingenious suggestion 
{Chittfs Forms, 10th edit. 117, in 
nota), that it may be more cor- 
rect to use the term joins when 
the plea is a traverse, and the term 
takes when the plea is in confes- 
sion and avoidance ; ” and this 
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suggestion has, to a considerable 
extent, been followed in practice. 
It is believed, however, that no 
such distinction existed in the 
minds of the framers of the act, 
and that the difference between 
the wording of the body of the act 
and the schedule was accidental. 
That in the schedule seems to be 
the more accurate. 

The replication de injurid [has 
become utterly obsolete] : As to the 
evidence under the general form 
of taking issue, given by the Com- 
mon Law Procedure Act, 1852, it 
puts in issue the whole of the de- 
fence contained in the plea, Phil- 
li]p8 V. Hoiogate, 5 B. & A. 220; 
Barnes v. Hunt, 11 East, 451 ; 
Lucas Y. Nockells, 10 Bing. 157; 
tliat is to say, all the averments 
in the plea necessary to constitute 
a good defence and not expressly 
admitted, as in Renno v. Bennett, 

3 Q. B. 768, where there was a 
replication de injurid absque re- 
sidue causae, admitting part of the 
plea; but not immaterial aver- 
ments. Shearm v. Burnard, 10 
A. & E. 598; Davis v. Chap- 
man, 2 M. & G. 921 ; 8 Sc. N. K 
238 ; except where all the aver- 
ments are equally immaterial, by 
reason of the plea being substan- 
tially insufidcient even supposing 
all the facts averred therein were 
found for the defendant ; in which 
case it should seem that all the 
facts must be proved strictly as 
averred. Also, it seems that in 
general, before the above statute, 
in order to sustain the issue raised 


by the replication de injurid, the 
defendant was bound to prove so 
much of his plea as furnished a 
defence to the whole of the cause 
of action pleaded to ; in a word, 
that the issue was not divisible. 
Wilson V. Lewis, 2 M. & G. 197 ; 
2 Sc. N. R 115. It is now, how- 
ever, necessary in such cases to 
consider the effect of the 75th sec- 
tion of the act, which enacts, that 
'' pleas of payment and set-off, and 
all other pleadings capable of being 
construed distributively, shall be 
taken distributively ; and if issue 
is taken thereon, and so much 
thereof as shall be sufficient 
answer to part of the causes of 
action proved shall be found true 
by the jury, a verdict shall pass 
for the defendant in respect of so 
much of the causes of action as 
shall be answered, and for the 
plaintiff, in respect of so much of 
the causes of action as shall not 
be so answered.” [Apparently, 
under this section, if issue be 
joined on a plea, and the de- 
fendant proves so much of the 
plea as he might have pleaded to 
part of the count, as to so much 
he will be entitled to a verdict. 
See the judgment in Reynolds v. 
Harris, 8 C. B. N. S. 287, and 
further as to the construction of 
this section, see the observations 
of Jervis, C. J., in Wilkinson v. 
Kirby, 15 C. B. 444, 445 ; of Parke, 
B., in Parr v. Jeivell, 16 0. B. 708; 
Blagrave v. Bristol Watemvorks 
Go., 1 H. & N. 869 ; Chappell v. 
Davidson, 18 C. B. 194 ; Traherne 



126 


TAYLOE V. COLE. 


V. Gardner, 8 E. & B. 161; and 
Paterson y. Harris, 2 B. & S. 
814 ; S. C. 31 L. J. 277, where 
in an action on a policy of in- 
surance on an electric telegraph 
cable, the declaration alleging 
the loss generally and the plea 
denying the loss of the cable or 
any part thereof” it having ap- 
peared at the trial that only part 
of the cable was lost by the perils 
insured against, the verdict on 
the issue joined on the plea was 
entered generally for the plaintiff; 
but afterwards a rule was made 
absolute to enter it for the de- 
fendant, except as to the claim for 
the part lost by the perils insured 
against.] 

If the plea state some authority 
in law, which would ^orimd facie 
be a justification of the act com- 
plained of, the plaintiff will not 
it should seem be allowed under 
the statutory joinder of issue [for 
he was not allowed under de 
ioijuria] to show an abuse of that 
authority such as would, according 
to the doctrine laid down in the 
Six Carpenters' Case, convert the 
defendant into a tort-feasor ah 
initio. Lambert v. Hodson, 1 
Bing. 317 ; Podce v. Peek, 1 Bing. 
N. C. 387. See Ohes v. Wood, 3 
M. & W. 150 ; Woods v. Purrant, 
16 M. & W. 149 ; Glover v. Dixon, 
9 Exch. 178. The reason of which 
is, that the defendant comes to 
prove the truth of the justification 
stated in his plea, and would be 
taken by surprise, were the plain- 
tiff allowed to make a new case at 


Hisi Prius by a species of confes- 
sion and avoidance of it. And in 
analogy of this, it was held in Ohes 
V. Wood, 2 M. & W. 792, that the 
defendant's motive in committing 
an assault which he had justified 
in order to remove a riotous per- 
son, could not be inquired into 
under de injuria, notwithstanding 
Lucas V. Hochells, 10 Bing. 157. 

But if the defendant necessarily 
state in his plea some fact on the 
existence or non-existence of which 
the question whether he be a tres- 
passer ah initio or not depends, 
there it will be sufficient [as the 
plaintiff might have replied de in- 
juria'] to take issue in the statu- 
tory form ; as where in trespass 
for breaking, entering, assaulting, 
and imprisoning, the defendants 
justified the assault and imprison- 
ment tinder a ca. sa., ^^the outer 
door being open," the plaintiff 
was allowed under de injuria to 
show that it was shut, so as to 
render them trespassers ah initio. 
Kerhey v. Denhey, 1 M. & W. 336. 
See, as to this case, the note to 
Semayne's Case, ante, 100. 

There is a point of very frequent 
occurrence, to which, though per- 
haps not immediately connected 
wdth the main subject of this note, 
I will here advert, inasmuch as 
it mostly arises in cases in which 
de injuria [was] adopted as a re- 
plication. It often happens, that 
a defendant pleads not guilty to 
the whole of a declaration, and 
then, singling out certain parts 
of it which he thinks he is able 
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to justify, pleads, as to those, a 
special plea stating his justifica- 
tion. In answering such plea, it 
is necessary for the plaintiff to 
consider whether the special plea 
cover the whole of the substantial 
injury complained of in the de- 
claration, omitting only matter of 
aggravation ; for then, if he rely 
upon the excess, he ought to reply, 
or new assign it, according to whe- 
ther it shows the defendant to be 
a trespasser ah initio or not, in- 
stead of merely joining issue on not 
(juilty, and replying de injuria 
to the special plea, or taking issue . 
thereon. For it has been held, 
that in such a case, if the de- 
fendant prove his special plea, the 
plaintiff will not be at liberty to 
give the excess in evidence under 

o 

the issue joined on the plea of not 
(jnilty. In Monprivatt v. Smith, 
2 Camp. 175, to trespass for break- 
ing and entering a house, staying 
therein three ^vee'ks, and carrying 
away goods, the defendants pleaded, 
1st. Not guilty ; 2nd. As to break- 
ing and entering, and staying 
Uuenty-four hours parcel of the 
three weeks, and also as to carry- 
ing away the goods, a justification 
under a fieri facias. Replication 
to the last plea, admitting the 
writ, de injurid sud proprid 
absque residue causce. The de- 
fendants proved the justification, 
but it appeared that they stayed 
in the house more than twenty- 
four hours. Garrow and Wigley, 
for the plaintiff, submitted that 
the excess stood merely on the 


plea of not guilty, and that the 
plaintiff was entitled to a verdict 
in respect of it. But Lord Ellen- 
borough ruled that if the plaintiff 
intended to rely on that excess, 
he should have done so by a new 
assignment. See Okes v. Wood, 3 
M. & W. 150 ; Atkinson v. Warne, 
5 Tyrwh. 481 ; Penn v. Ward, 5 
Tyrwh. 980. 

In a learned note to this case 
[of Monprivatt v. Smittil the re- 
porter cites Taylor v. Cole; Bye 
V. Leatherdale, S Wils. 20 ; Fisher- 
ivood V. Cannon, S T. E. 297; 
Gates V. Bayley, 2 Wilson, 313 ; 
and deduces from them as a gene- 
ral principle, that where the de- 
fendant answers what may rea- 
sonably be considered the gist of 
the trespass described in the de- 
claration, it will be presumed that 
the action is carried on only for 
that which the defendant has 
thus attempted to justify, unless 
the plaintiff intimates by a new 
assignment, that the defendant 
has overlooked a part of the 
grievances he complains of, or has 
altogether misapprehended his 
meaning,” But if there be several 
trespasses alleged in one and the 
same count in the declaration, and 
the defendant plead not guilty to 
some, and specially to 'others, and 
at the trial prove his special plea ; 
still, if the plaintiff prove the 
several distinct acts of trespass 
stated in the declaration, he must 
have a verdict for as much as is 
not covered by the special plea. 
Stammers v. Yearsley, 10 Bing. 
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S7 ; Bush V. Parker, 1 Bing. N. C. 
72; Phillips V. Howgate, 5 B. & 
A. 220. The difficulty in these 
cases is in deciding whether the 
matter excluded from the plea 
of justification forms a distinct 
wrong, or is only an aggravation 
of what the special plea professes 
to justify. In Bush v. Parker, 
the ’action was in trespass for 
assaulting the plaintiff, seizing, 
pulling, and dragging him, forcing 
him into a pond, and there im- 
prisoning him. Pleas : 1. Not 
guilty; 2. As to the assaulting 
and seizing, and a little pulling 
and dragging the plaintiff, a jus- 
tification in defence of possession. 
The jury having found the de- 
fendants guilty on the first issue, 
and a verdict for them on the 
second, it was moved to enter 
judgment for them on the whole 
record, but the Coifrt of Common 
Pleas refused : I agi'ee,” said 
Tindal, C, J., '' in the rule of law, 
that where, in trespass, the de- 
fendant pleads a justification going 
to the gist of the action, it is not 
necessary to include that which is 
mere matter of aggravation; and 
this brings us to the application 
of the rule, and to the inquiry 
whether it will serve the defend- 
ants or not, and we have only to 
look at the pleadings here, and to 
apply our common sense to the 
allegation, that the defendants 
dragged the plaintiff through the 
pond, to see that it is a distinct 
and substantive trespass, and not 
part of the assault of which the 


plaintiff first complains.” So in 
Noden v. Johnson, 16 Q. B. 218, 
where the declaration complained 
that the defendant assaulted, beat, 
and ill-treated the plaintiff, and 
then knocked him- doiun on the 
deck of a ship, and the defendant 
pleaded a justification as to the 
assaulting, beating, and ill-treating ; 
it was held that the knocking down 
as alleged was a substantive tres- 
pass for which the plaintiff might 
recover. Lord Loughborough in 
Taylor v. Cole, as reported in the 
Exchequer Chamber, 1 H. Bl. 555, 
uses some language cited by the 
Chief Justice in Bush v. Parker, 
which may prove useful in distin- 
gu ishing between statements of 
aggravation and statements of 
several trespasses, such as that in 
the latter case. The declaration 
was [as we have seen] for breaking 
and entering the plaintiff’s house, 
and expelling him, and the plea 
justified the breaking and entering 
only. — Undoubtedly,” said his 
lordship, 'Ho enter into a house 
and to expel the possessor, may be 
distinct acts, and they may be 
also connected. But where the 
plaintiff charges them as parts of 
one trespass, as is the case in this 
declaration, . and the defendant 
sets forth a justification to the 
principal act, the entry, it is just 
that the plaintiff should, either by 
replication or new assignment, 
state, that he insists upon the ex- 
pulsion as a substantive trespass, 
suppo>sing the entry should be law- 
ful. If he does not, it is just to 
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considei’ it only as matter of aggra- 
vation.” There is a class of cases 
decided upon st. 22 & 23 Car. 2 , 
c. 9, (repealed as to costs by the 
3 & 4 Viet. c. 24) certainly with no 
view to the present question, but 
which yet, upon examination, seem 
to have some bearing on it. Their 
effect is thus stated by Mr. Tidd, 
in his Practice, 9th edition, 964 : 

Where an injury is done, to a 
personal chattel, it is not within 
the statute ; or where an injury to 
a personal chattel is laid in the 
same declaration with an assault 
and battery, or local trespass ; and 
consequently, in these cases, though 
the damages be under forty shil- 
lings, the plaintiff is entitled to 
full costs without a certificate. 
But then it must be a substantive 
independent injury ; for luhere 
it is laid or proved merely in 
aggravation of damage, as co mode 
or qualification of the assault and 
battery or local trespass, or there 
is a verdict for the defendant upon 
that part of the declaration which 
charges him with injury to a per- 
sonal chattel, it is within the 
statute. So where a lacercovit, or 
tearing the plaintiff’s clothes, is 
laid in the declaration, or found 
by the jury to be merely conse- 
quential to, or committed at the 
same time as, an assault and bat- 
tery, the plaintiff recovering less 
than forty shillings damages, is 
not entitled to full costs without 
a certificate 5 and in a late case it 
was held by the Court of Common 
Pleas, that if the plaintiff declare, 


in one count, for assaulting him 
and beating his horse, on which 
he was riding, whereby it was in- 
jured, and the jury give a verdict 
with general damages under forty 
shillings, the plaintiff shall have 
no more costs than damages.” In 
the cases thus collected by Mr. 
Tidd, it will be observed that the 
question, as in Monprivatt v. 
Smith, Taylor v. Cole, and Bush 
V. Parker, was, whether a particu- 
lar injury, stated in the declara- 
tion, was part of the gist of the 
action, or merely in aggravation. 
And the decisions in those cases 
may therefore be found not alto- 
gether inapplicable in controversies 
arising on the point which we have 
just been discussing. 

In the principal case of Taylor 
V. Cole, it was as we have seen 
said by Buller, J., that if the plain- 
tiff had wdshed to take advantage 
of the expulsion, he should have 
shown the special matter in a new 
assignment; and Lord Loughbo- 
rough, in delivering the judgment 
of the Exchequer Chamber, said 
that it might be by replication 
or new assignment. It may be 
doubted, however, whether this is 
correct, and whether a statement 
of expulsion simply can ever be 
treated as more than mere matter 
of aggravation, so that the state- 
ment of an expulsion alone in the 
new assignment should seem to be 
insufficient, and it was so con- 
sidered in the case of Meriton v. 
Goomhes [9 C. B. 787]. If the 
circumstances of the expulsion be 
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such as to make the defendant a 
trespasser ah initio, it should seem 
that those circumstances ought to 
be replied, (not new assigned), as 
in Price v. Woodhouse, 1 Exch. 
559, where the taking of the other 
horse made all that wes done 
wu'ongfuL Mr. Justice Euller was 
not in the above passage adverting 
to the particular manner in which 
the facts relied upon Were to be 
brought before the court. [Where 
the defendant pleads son assault 
de mesne, in the new form given 
by the Common Law Procedure 
Act, 1852 (Sched. B.), the j)laintiff 
may prove excess without replying 
it specially, Bean v. Taylor, 11 
Exch. 68. As to amendment at 
the trial, or on a rule for new- trial, 
by adding a new assignment, see 
The Eastern Ooimties Railway 
Co. V. Borling, 5 C. B. N. S. 832.] 
In Pmtchard v. Long, 9 M. & 
W. 666, Baron Parke expressed an 
opinion that the talcing of goods 
laid in a count for trespass to the 
realty is a substantive injury. 
[The cmwersion of goods alleged 
in a like count has been considered 
to be only matter of aggi-avation, 
Pratt V. Pratt, 2 Exch. 413.] 

In Woods V. Bur rant, 16 M. & 
W. 149, the question was raised 
whether the assuming to answer 
matter of aggi'avation which need 
not have been aveiTed, and an- 
swering it imperfectly, so that the 
plea, though perfect as to the 
material averments in the declara- 
tion, is not complete in omnibus, 
makes it bad in substance The 


point was not decided. It seems 
that the imperfect answer ought, 
in such a case, to be rejected as 
surplusage, there being as yet no 
allegation of the plaintiff upon the 
record calling upon the defendant 
for any answer to such matter. 
For [though] the plaintiff may re- 
cover in respect of a cause of action 
imperfectly alleged in the declara- 
tion, if the imperfection be cured 
or supplied by the plea, if there 
be but one, Brooke v. Brooke, 1 Sid. 
184; or by each of the plea if 
there be several, Calloway v. Jack- 
son, 3 Man. & Gr. 960 ; [yet- he 
can] not in respect of a cause of 
action disclosed by the plea only, 
and not alleged as a cause of 
action in the declaration, Marsh 
V. Bidteel, 5 B. & A. 507. [In 
Reindel v. Schell, 4 0. B. N. S. 97, 
upon demurrer to a plea to an 
immaterial averment of damage, 
judgment was given for the plain - 
tifiP, because of the insufficiency of 
the plea, and not for the defend- 
ant, because of the insufficiency 
of the allegation to which it was 
pleaded.] 

The second point mentioned in 
the head note is one of general 
importance, and has given rise to 
a difference of opinion in the Court 
of Common Pleas, Newton v. Har- 
land, 1 Man. & Gr. 644, though 
it is believed that the almost uni- 
versal opinion of the profession 
has been in accordance with the 
doctrine of the principal case, and 
the opinion of the very learned 
judge, Mr. Justice Coltman, who 
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dissented from the majority of the 
court in Newton v. HarlancL 
See further upon this subject 
[Turner v. Meymott, 1 Bing. 158; 
Wilhor V. Rainforthj 8 B. & C. 4 ; 
and] Perry v. Fitzhowe^ 8 Q. B. 
757, where a commoner, without 
notice or request to remove, pulled 
down an inhabited house, on the 
ground that it interfered with 
his common, and was held not to 
be justified ; [acted on in Jones 
V. Jones, 1 H. & C. 1 ; S. C., 
31 L. J., Exch. 506] ; Davies v. 
Williams, 16 Q, B. 546, where the 
same course, after notice and re- 
quest to remove the house, was 
held to be justifiable ; Davison v. 
Wilson, 11 Q. B. 890, where a 
declaration, stating that the de- 
fendant, with force and arms, and 
with a strong hand and against the 
form of the statute, &c., broke and 
entered the plaintiff's dwelling- 


house, in his actual occupation, 
&c., and in a forcible manner, and 
with a strong hand, broke open 
the doors, broke the locks, &c., was 
held to be well answered by a plea 
that the dwelling-house was the 
dwelling-house, soil, and freehold 
of the defendant ; Burling Y.Reacl, 
11 Q. B. 904, where the defendant 
justified pulling down his work- 
shop in the actual occupation d^- 
the plaintiff ; Harvey v. Brydges, 
14 M. & W. 437, affirmed in error, 

1 Exch. 261 ; [and Delaney v. Fo^, 

1 C. B. K S. 166. See also 
Blades v. Higgs, 10 0. B. N. S. 
713 ; S. a, 30 L. J. 0. P. 347, 
where Harvey v. Brydges was 
treated as an overruling authority, 
and the principle of it was apphed 
to the retaking of chattels. And 
see, as to recaption, Patrick v. 
Golerick, 3 M. & W. 483]. 
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See 6 Mod. 70, 

216, 

Fitzgib. 86, 

185. 

JACOBI 1. 

[eepokted S coke, 146dr.] 

If a man abuse an authority given him by the law, he 
becomes a trespasser ab initio. — Contrd, of an autho- 
rity given by the party. — The abuse is good matter 
of replication. — Mere nonfeasance does not amount 
to such abuse as makes co man a trespasser ab initio. 

In trespass brought by John Vaux against Thomas 
Newman, carpenter, and five other carpenters, for breaking 
his house, and for an assault and battery, 1 Sept. 7 Jac.’ 
in London, in the parish of St. Giles extra Cripplegate, 

(а) 2 Co, 5. a. in the ward of Cripplegate, &c., and upon the (a) new 

assignment, the plaintiff assigned the trespass in a house 
called the Queen s Head. The defendants to all the 
trespass prceter fractionem domus pleaded not guilty ; and 
as to the breaking of the house, said, that the said house, 
prced tempore quo,&c., et diuantea etpostea^was a common 
ivine tavern of the said John Vaux, with a common sign 
at the door of the said house fixed, &c., by force whereof 
the defendants, prced' tempore quo, &g., viz. hord quartd 
post meridiem, into the said house, the door thereof being 
open, did enter, and did there buy and drink a quart of 
wine, and there paid for the same, &c. The plaintiff, 
by way of replication, did confess that the said house 

(б) Kelw.38.a. was a common (6) tavern, and that they entered into it, 

and bought and drank a quart of wine, and paid for it ; 
but further said, that one John Bidding, servant of the 
said John Vaux, at the request of the said defendants. 
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did there then deliver them another quai’t of wine, and a 
pennyworth of bread, amounting to Scl, and then they 
there did drink the said wine, and eat the bread, and 
upon request did refuse to pay for the same : upon which 
the defendants did demur in law : and the only point 
in this case was, if the denying to pay for the wine, or 
non-payment, which is all one (for every non-payment, 
upon request, is a denying in law), makes the entry into 
the tavern tortious. And first, it ivas resolved when entry, 
authority, or {a) licence is given to any one by the law, 
and he doth abuse it, he shall be a trespasser ah initio ; 
but where an entry, authority, or licence is given by the 
(6) and he abuses it, there he must be punished for 

his abuse, but shall not be a trespasser ab initio. And the 
reason of this difference is, that in the case of a general 
authority or licence (c) of law, the law adjudges by the 
subsequent act, quo animo, or to what intent he entered, 
for acta exteriora indicant interior a secreta. Tide 11 H. 
4. 75. b. But when the party gives an authority or licence 
himself to do anything, he cannot, for any subsequent 
cause, punish that which is done by his own authority or 
licence, and therefore the law gives authority to enter into 
a common inn or tavern : so to the lord to distrain ; to the 
owner of the ground to distrain damage-feasant ; to him 
in reversion to see if waste be done ; to the commoner to 
enter upon the land to see his cattle; and such like. 
Tide 12 E. 4. 8. b. 21 E. 4. 19. b. 5 H. 7. 11 a. 9 H. 
6. 29. b. 11 H. 4. 75. b. 3 H. 7. 15. b. 28 H. 6. 5. b. 
But if he who enters into the inn or tavern doth a 
trespass, as if he {d) carries away anything ; or if the 
lord who distrains for rent, or the owner for damage- 
feasant, works or kills the (c) distress ; or if he who 
enters to see waste break the house, or (/) stays there 
all night ; or if the commoner cuts down a tree ; in these 
and the like cases, the law adjudges that he entered for 
that purpose ; and because the act which demonstrates it 
is a trespass, he shall be a trespasser ab initio, as it 
appears in all the said books. So if (g) a purveyor takes 
my cattle by force of a commission, for the kiner’s house. 


(a) 2 Roll. 561. 
Yelv. 96, 97. 


(&)5H. 7. 11. a. 
Perk. sect. 191. 
Yelv. 96, 97. 
21 E. 4. 19. b. 

(c) 2 Roll. 561. 
21 E. 4. 19. b. 
76. b. per 
Catesby. 

Yelv. 96, 97. 
Perk. sect. 191. 
5 H. 7. 11. a. 


(d) Perk, sect. 
119. 2 E. 4, 5. 
Cro. Car. 196. 
Yelv. 96. 

(e) 12E. 4. S.b. 
9 Co. 11. a. 

1 And. 65. 

Cro. Jac. 148. 
Perk. sect. 191. 
(/)2Eoll.561. 
11 H. 4. 75. b. 
Fitz.Tresp.176. 
Br. Treep. 97. 
Br. Replica. 12. 
(ff) 2 Roll. 561. 
18 H. 6. 9 b. 

2 Inst. 54e. 
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(a)C!r.Cai.l96. 
2 Bulstr. 312. 
lEoll.Rep.130. 


(b) Lit. Eep.34. 
Br. & Stud. lib. 
2. 112. b. 

Hetl. 10. j 


(c) 1 Roll. Rep. 
60. 2 Bulstr. 
312. 


(d) 1 Sid. 5. 

12 E. 4. 9. a.b. 


(e)12 E. 4. 
9. b. 


(/) 12 E. 4. 
9. b. 


(f/) 1 Sid. 5. 


it is lawful ; but if he sells them in the market, now the 
first taking is wrongful; and therewith agrees 18 H. 
6. 19. b. M sic de similibus. 

2. It v)as resolved j^er totam emim%, that (a) not doing 
cannot make the party, who has authority or licence by the 
lavo,a trespasser ab initio, because not doing is no trespass, 
and therefore if the lessor distrains for his rent, and there- 
upon the lessee tenders him the rent and arrears, &c., and 
requires his beasts again, and he will not deliver them, 
this not doing cannot make him a trespasser ab initio ; 
and therewith agrees 33 H. 6. 47. a. So if a man takes 
cattle damage-feasant, and the other offer sufficient 
amends, and he refuses to re-deliver them, now if he sues 
a replevin, he shall recover (&) damages only for the 
detaining of them, n.nd not for the taking, for that was 
lawful ; and therewith agrees F. N. B. 69. g. temp. E. 1. 
Replevin, 27. 27 E. 3, 88. 45 E. 3. 9. So in the case at 
bar, for not (c) paying for the wine, the defendants shall 
not be trespassers, for the denying to pay for it is no 
trespass, and therefore they cannot be trespassers ab initio; 
and therewith agrees dhectly in the point {d) 12 E. 4. 9. b. 
For there Pigot, Serjeant, puts this very case, if one 
comes into a tavern to drink, and when he has drunk he 
goes away, and will not pay the taverner, the taverner 
shall have an action of trespass against him for his 
entry. To which Brian, Chief Justice, said, the said 
case -which Pigot has put is not {e) law, for it is no 
trespass, but the taverner shall have an action of debt \ 
and there before (/) Brown held, that if I bring cloth to 
a tailor, to have a gowm made, if the price be not agreed 
in certain before, how much I shall pay for the making, 
he shall not have an action of debt against me ; which is 
meant of a general action of debt : but the tailor in such 
a case shall have {g) a special action of debt ; scil. that A. 
did put cloth to him to make a gown thereof for the said 
A., and that A. would pay him as much for making, and 
all necessaries thereto, as he should deserve, and that for 
making thereof, and all necessaries thereto, he deserves 
so much, for which he brings his action of debt : in that 
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case, the putting of his cloth to the tailor to be made into (a) Hob. 42. 

a goivn, is sufficient evidence to prove the said special can 271* 

contract, for the law implies it: and if the tailor over- Br. Distress, 71. 

T T . , . . , Palm. 223. Hut. 

values the making, or the necessaries to it, the jury may loi. 22 E. 4. 

mitigate it, and the plaintiff shall recover so much as 5^Ed.^!°2.^b?^’ 

they shall find, and shall be baiTed for the residue. But 2Ron* lep 

if the tailor (as they use) makes a bill, and he himself 439. 2 Roll. 

values the making, and the necessaries thereof, he shall 3 Mstr. 269. 

not have an action of debt for his own value, and declare Bn^Tender’^^* 

of a retainer of him to make a ^own, &c., for so much, 

^ nett T. Bayes, 

unless it is so specially agreed. But in such case he 5H. &N. 391; 

may {a) detain the garment until he is paid, as the hostler E-scii. 224*.] * 

may the horse. Vide> Br. Distress, 70, and all this was 

resolved by the court. Vide the Book in 30 Ass. pL 38, ^ ^47 ; 

j ^ Q 31 n j 

J ohn Matrever’s case, it is held by the court, that if the Excb. 287.*] ’ 

lord or his bailiff comes to distrain, and (b) before the ste AwfcomsJ* 

distress the tenant tenders the arrears upon the land, J: 

,,, Camp. 385. 

there the distress taken for it is tortious. The same law i Taomt. 261. 

for damage-feasant,* if before the distress he tenders im- 

sufficient amends ; and therewith agrees 7 E. 3. 8. b. in 

the Mr. of St. Mark’s case, and so is the opinion of Hull thetaMngand 

b6fbr6 im* 

to be understood in 13 H. 4. (c) 17 b., which opinion is poTiiidmg:lield 

not well abridged in the title Trespass, 180. JSFote reader letaining^S^er 

this difference, that tender upon the {d) landj before the (e) 

distress makes the distress tortious ; tender after the dis. v. BUiott, 5 A. 

&B 142 

tress and hefm'e tJte impounding, rmlces the detainer, a'lid {Tennant r. 
not the taking, wrongful (t) ; tender after (g) the im- ^ 

{d) 2 Sid. 40. (e) 5 Co. 76 a. 2 Inst. 107. 

(|-) [The remedy for tbe detention is not confined to ■ repleTxn, Loring v, Warlurton, E. B. & 
E. 507 ; but see Glynn v. Thomas, 11 Exch. 870.] 

{g) 2 Roll. 561. 1 Brownl. 173. 2 Inst. 107. 6 Co. 76 a. It seems to have been thought 
in the case of Smith v. Goodwin, 4 B. & Ad. 415, that this doctrine does not apply to the case 
of a distress for rent, but that a tender of the rent and charges after impounding would mate 
tbe subsequent detainer tortious. In that case, however, there was a seizure, an impoimdiag 
upon the premises, then a tender of the rent and charges, then a relinquishment of the distress, 
and then a second seizure. See Vertue v. Beasley, 1 M. & Rob. 21, Parke, B. In Thomas v. 
Harries, 1 M. & dr. 695, 1 Sc. N. R. 524, Maule, J., thought that under 11 deo. 11. c. 19, 
s. 22, the right of tender remained as long as tbe distress was on the premises ; but tbe other 
judges differed from Mm. Tbe doctrine laid down in tbe Six Carpenters^ Case is affirmed by 
Bllis v. Taylor, 8 M. f& jW. 415 ; and Ladd y. Thomas, 4 P. & D. 9 ; 12 A. & E. 117, S. C.; 
West Y. Nibls, 4 0. B. 172. [But tbe Court of Queen’s Bench bas since held quite consistently 
with the Six Carpenters^ toe, and in accordance with the prevailing opinion, though dissenting 
from Thomas Y. Harries, Mlis v. Taylor, Qsi6.'Lddd v. Thomas, that by tbe equity of the statute 
of Wm. and Mary a tender of the rent and expenses after impounding, but within five days of 
the taking, renders a subsequent detention unlawful. Johnson y. Upham, 2 E. & E., 250 ; S. C. 
28 Law J. Q. B. 252. A tender of rent without expenses after a warrant of distress bas been 
delivered to the broker, but before its execution, is good, Bennett v. Bayes, 5 H, & N. 391. 
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2 :>oiinding makes neither the one nor the other wrong fid; 
for then it comes too late, because then the cause is ^ut 
* [SingkmY. to the trial of the law, to be there determined,^ But after 

determined it, and the avowant has return 
irreplevisable, yet if the plaintiff makes him a sufficient 
tender, he may have an action of Detinue for the detainer 
after : or he may, upon satisfaction made in court, have 
a writ for the redelivery of his goods ; and therewith 
agree the said books in 13 H. 4 17. b. 14 H. 4. 4. 
Registr Judid 37. 45 E. 3. 9. and all the books before. 
Vide 14 Ed. 4. 4. b. ; 2 H. 6. 12 ; 22 Hen. 6. 56 ; Doctor 
and Student, lib. 2, cap. 27 ; Br. Distress 72. and Pilk- 
ington’s Case, in the Fifth Part of my Eeports, fol. 76, 
and so all the books which primd facie seem to dis- 
agi*ee, are upon full and pregnant reason well reconciled 
and agreed. 


From this case, which is one of 
the most celebrated in Lord Coke's 
Eeports, three points are to be 
collected : 

1. That if a man abuse an au- 
thority given to him by the law, 
he becomes a trespasser ab initio, 

2. That in an action of trespass, 
if the authority be pleaded, the 
subsequent abuse may be replied. 

3. That a mere nonfeasance 
does not amount to such an abuse 
as renders a man a trespasser ah 
initio. 

The first of these points has 
been frequently confirmed. In 
Oxley V. Watts, 1 T. E. 12, the 
plaintiff sued the defendant in 
trespass for taking a horse; the 
defendant justified taking him as 
an estray. Eeplication, that, after 
the taking mentioned in the de- 


claration, the defendant worked 
the horse, and so became a tres- 
passer ab initio. On motion in 
arrest of judgment, the court held 
the replication good, and the de- 
fendant a trespasser ah initio. 
The same point, precisely, was 
decided in Bagshaw v. Ooward, 
B. N. P. 81 ; Cro. Jac. 147, where 
it arose on demurrer ; accord. 
Oargrave v. Smith, Salk. 221 ; Sir 
Ralph Bovefs Case, 1 Vent. 217 ; 
Aitkenhead v. Blades, 5 Taunt. 
198. One consequence of this 
doctrine was, that, if a party, 
entering lawfully to make a dis- 
tress, committed any subsequent 
abuse, he became a trespasser ah 
initio. In Gargrave v. Smith, 
Salk. 221, and Dyev, Leatherdale, 
3 Wilson, 20, this was expressly 
decided. But, if there be a seizure 
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of several chattels, some of which 
are by law seizable, and some not, 
or some of which are subsequently 
abused, and the rest not, the seiz- 
ure is or becomes illegal, only as 
to the part which it was unlawful 
to seize, or which was subsequently 
abused, and the seizure of the rest 
continues legal; Lod v. Monger^ 
6 Mod. 215 ; Harvey v. Pococh, 
11 M. & W. 740. As it was found, 
however, that this doctrine of 
trespass ab initio bore extremely 
hard on landlords ; to relieve them, 
stat.^11 G. 2, c. 19, s. 19, provided, 
that where any distress shall be 
made for any rent justly due, and 
any irregularity or unlawful act 
shall be afterwards done by the 
party distraining, or his agent, 
the distress shall not be deemed 
unlawful, nor the distrainer a 
trespasser ah initio ; but the 
party grieved may recover satis- 
faction for the damage [and no 
more] in a special action of tres- 
pass or on the case, at the election 
of the plaintiff, and, if he recover, 
he shall have full costs. The true 
construction of the above words, 
'' trespass, or on the case,'' is, that 
the party injured must bring tres- 
pass if the injury be a trespass, 
and case, if it be the subject- 
matter of an action on the case* 
The nature of the irregularity 
determines the form of action. 
Hence, case ought to be brought 
for an irregularity in omitting to 
appraise the goods before selling 
them, and trespass for remaining 
in possession beyond the five days. 


Winterbourne v. Morgan, 11 East, 
395 ; see Etherton v. Poppleivell, 
9 East, 139. Note the diversity 
between such cases and Miles 
V. Bough, 3 Q. B. 845, Avhere a 
statute gave an option to sue by 
action of debt, or on the case. By 
17 G. 2, c. 38, s.’8, where any dis- 
tress shall be • made for money 
justly due for the relief of the 
poor, the party distraining shall 
not be deemed a trespasser ab 
initio, on account of any act sub- 
sequently done by him ; but the 
party grieved may recover satis- 
faction for the special damage in 
an action of trespass or on the 
case, with full costs, unless tender 
of amends is made before action 
brought. [There are like pro- 
visions in the General Highway 
Act, 5 & 6 Will 4, c. 50, s. 104 ; 
and the Public Health Act, 1848, 
11 & 12 Viet. c. 63, s. 131. To 
support an action for irregularity, 
actual damage must be proved, 
Rodgers v. Parker, 18 0. B. 112 ; 
Lucas V. Tarleton, 3 H. & N. 116.] 
As to the right of a plaintiff to 
reply the abuse, where it is such 
as renders the defendant, who has 
pleaded the authority which he 
has abused, a trespasser ab initio: 
that is established by several cases. 
In the principal case it seems to 
have been assumed : for no objec- 
tion was taken to the replication 
as being a departure: but Lord 
Coke says, that the only point was, 
whether the denying to pay made 
the first entry into the tavern 
tortious. In Qargrcm v. Smith, 
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Salk. 221, B. N. P. 81, trespass for 
taking goods. Plea, that defendant 
distrained them damage-feasant. 
Replication, that he afterwards 
converted them to his own use. 

On demurrer, it was holden to 
be no departure, but to make 
good the declaration : for he that 
abuses a distress is a trespasser 
ah initio ; and it would be of no 
avail to the plaintiff to state the 
conversion in his declaration, for 
it is no ways necessary to his 
action, and, if alleged, need not be 
answered. It would be out of 
time to state it in the declaration, 
but it must come in in the repli- 
cation.” Acc. Rohevts v. Taylor, 
3 Bowl. & L. 1. See too Sir R, 
Boveijs Case, 1 Vent. 217, where 
Hale, C. J., said, that to state it 
in the declaration would be like 
leaping before you came to the 
stile ; ” and see Taylor v. Cole, 
[ante, p. 115]. And the only 
proper course is to reply specially ; 
for if the defendant plead an 
authority in law, and the plaintiff 
rely on an abuse, he must not 
’[take issue], as will be seen in the 
note to Taylor v. Cole, ante,ip. 126, 
and Price v. Peek, 1 Bing. N. 0. 
380. 

It has been held that the sheriff, 
if indeed he be a trespasser at all, 
is not at aU events so ah initio, on 
account of his detaining a prisoner 
who came into his custody lawfully 


beyond the time at which, accord- 
ing to the practice of the court as 
regulated by statute (but of the 
applicability of which to the plain- 
tiff’s case it was not averred the 
sheriff had notice), he ought to 
have been detained. In that case 
a distinction was drawn by Little- 
dale, J., between cases in which 
the excess may have been contem- 
plated at the time of the original 
act, and those in which it could 
not possibly have been so. Smith 
V. Egginton, 7 A. & E. 161. See 
Magnay v. Burt, 5 Q. B. 381 ; 
[Ash V. Dcmmay, 8 Exch. 237]. 

As to becoming a trespasser, ah 
initio by nonfeasance, see the 
dicta in Jacohson v. Blake, 6 Man. 
& Gr. 925, 7 Scott, N. E. 772. In 
West V. Nihhs, 4 C. B. 172, it was 
held that a landlord who accepted 
the rent in arrear, and expenses, 
after impounding a distress, and 
then retained possession of the 
goods distrained, was only guilty 
of a nonfeasance, and therefore not 
a trespasser ah initio, though he 
might be liable for a conversion 
of the goods to his own use ; and 
Evans v. Elliot, 5 Ad. & E. 142, 
■was distingiished on the gi’ound 
that it was an action of replevin, 
as was also Vertue v. Beasley, 1 
M. & Eob. 21, Parke, B., on the 
ground that in that case there was 
a removal of the goods after the 
tender. 
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MiaE. 13 JAQOBJ.—ROT. 712. 

[eepokted hobaet, 105.] 

A mere voluntary courtesy will not uphold an assump- 
sit ; hut a courtesy moved hy a previous request 
will}' — Labour, thouyh unsuccessful, is a good con- 
sideration, — Of assumpsit and considerations gene- 
rally, 

Anthony Lampleigh brought an assumpsit against 
Thomas Brathwait and declared, that whereas the de- 
fendant had feloniously slain one Patrick Mahune ; the 
defendant, after the said felony done, instantly required 
the plaintiff to labour, and do his endeavour to obtain his 
pardon from the king, whereupon, the plaintiff, upon the 
same request, did, by all the means he could and many 
days’ laboui^ do his endeavour to obtain the king’s pardon 
for the said felony, viz. in riding and journeying at his 
own charges from London to Boston, when the king was 
there, and to London back, and so to and from Newmarket, 
to obtain pardon for the defendant for the said felony. 
Afterwards, sc. &c., in consideration of the premises, the 
said defendant did promise the said plaintiff to give him 
lOOZ., and that he had not, &c., to his damage 120^. • 

To this the defendant pleaded non assumpsit, and found 
for the plaintiff, damage lOOZ. It was said in arrest of 
judgment, that the consideration was passed. 

But the chief objection was, that it doth not appear 
that he did anything towards the obtaining of the pardon, 
but riding up and down, and nothing done when he came 
there. And of this opinion was my brother (Warburton), 


[See next 
page, note f.] 


In a case in 
Espinasse, this 
consideration 
was held ille- 
gal, Viz. Her- 
man V. Cole, 

3 Esp. 253, 
[cited in the 
judgment of 
Pollock, G. B., 
in Ugerton v. 
Broionlow, 

4 H. of Lords’ 
Cases, 148]. 
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* See 1 
Saund, 211 c. 
in notiSi 2 
Wms. Sawid, 
136, in notis. 


f [In Kennedy 
V. Broun^ 13 
C. B. K S. 
pp. 740, 741 ; 
a C. 32 L. J. 
C. P. 148, the 
Court thought 
the application 
of this principle 
should not be 
extended, say- 
ing that ‘^pro- 
bably at the 
present day- 
such service, 
on request,” as 
was performed 
in the 

leading case, 

“ would have 
raised a pi*o- 
mise by im- 
plication to 
pay what it 
was worth ; 
and the sub- 
sequent pro- 
mise of a sum 
certain would 
have been 
evidence to the 
jury to fix the 
amount.”] 

Difference 
between a 
consideration 
past and to 
come. 


$ See K E. 
133^[Reg,Gcn. 
if. T. 1853, r. 
6], Passenger 
V. Brookes^ I- 
Bing. N. 0. 
587 [S. G. 7 
G. ib P. 110 ; 
1 Scotty 560, 
explained in 
Bennim v. 
BavisoUf 3 M, 
<b TP. 197]. 


but myself and the other two judges were of opinion for 
the plaintiff,^ and so he had judgment. 

First, it was agreed, that a mere voluntary courtesy will 
not have a consideration to uphold an assumpsit. But if 
that courtesy were moved hy a suit or request of the party 
that gives the assumpsit, it will bind; for the promise, 
though it follows, yet it is not naked, but couples itself 
with the suit before, and the merits of the party procured 
by that suit, which is the difference. Pasch. 10 Eliz., 
Dyer, 272. H'wnt and Bates. See Oneley's Case, 19 Eliz., 
Dyer, 355. f 

Then, as to the main point, it is first clear, that in this 
case upon the issue non assumpsit, all these points were 
to be proved by the plaintiff : 

1. That the defendant had committed the felony, 

fTOlity &C. 

2. Then that he requested the plaintiff^s endeavour, 
ffovity &c. 

S. That thereupon the plaintiff made his proof, prout, 
&c. 

4. That thereupon the defendant made his promise, 
prout, &c. 

For wheresoever I build my promise upon a thing done 
at my request, the execution of the act must pursue 
the request, for it is like a case of commission for this 
purpose. 

So then the issue found ut suprdj is a proof that he did 
his endeavour according to the request, for else the issue 
could not have been found : for that is the difference 
between a promise upon a consideration executed and 
executory, that in the executed you cannot traverse the 
consideration by itself, because it is passed and incorpo- 
rated and coupled with the promise. J And if it were not 
indeed then acted, it is nudiom pactum. 

But if it be executory, as, .in consideration that you 
shall serve me a year, I will give you ten pound, here you 
caimot bring your action, till the service performed. But 
if it were a promise on either side executory, it needs not 
to aver peifformance, for it is the counter-promise, and not 
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the performance^ that makes the consideration ; “j- yet it is 
a promise before, though not binding, and in the action 
you shall lay the promise as it was, and make special 
averment of the service done after. 

Now if the service were not done, and yet the promise 
made, prout, &c., the defendant must not traverse the 
promise, but he must traverse the performance of the 
service, because they are distinct in fact, though they 
must concur to the bearing’ of the action. 

Then also note here, that it was neither .required, nor 
promised to obtain the pardon, but to do his endeavour to 
obtain it : the one was his end and the other his office. 

Now then, he hath laid expressly, in general, that he 
did his endeavour to obtain it : viz. in equitando^ &c., to 
obtain. Now then, clearlj^, the substance of this plea is 
general, for that answers directly the request, the special 
assigned is but to inform the court ; and therefore, clearly, 
if, upon the trial, he could have proved no riding nor 
journeying, yet any other effectual endeavour according 
to the request would have served : f and therefore, if the 
consideration had been, that he should endeavour in the 
future, so that he must have laid his endeavour expressly, 
and had done it as he doth here, and the defendant had 
not denied the promise, but the endeavour, he must have 
traversed the endeavour in the general, not in the riding, 
&c., in the special ; which proves clearly, that is not the 
substance, and that the other endeavour would serve. 
This makes it clear, that though particulars ought to be 
set forth to the court, and those sufficient, which were not 
done, which might be cause of demurrer ; yet being but 
matter of form, and the substance in the general, which 
is herein the issue and verdict, it were cured by the ver- 
dict; but the special is also well enough; for all is laid 
down for the obtaining of the pardon which is within the 
request; and therefore, suppose he had ridden to that 
purpose, and Brathwait had died, or himself, before he 
could do anything else, or that another had obtained the 
pardon before, or the like, yet the promise ha^ holden. 

And observe that case, 22 E. 4, 40. Condition of an 


t See Notes to 
Pordage r. 
CoUy 1 IFms. 
Saund. 320, 
a7id to Peelers 

V. 2 

Wnis, Saund. 
352 [and to 
Cutter y. Pow- 
ell, post, voL 2, 

p. 9], 


t See the Notes 
to Bristow V. 
Wright, post. 
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t So to a plea 
of Tiul agard in 
an action on a 
bond to per- 
form an award, 
the replication 
must [before 
the 15 & 16 
Viet. c. 76 have] 
set out the 
award in order 
that the court 


obligation, to show a sufficient discharge of an annuity, 
you must plead the cei^tainty of the discharge to the 
court. *[” The reason whereof, given by Brian and Choke, 
is, that the plea there contains two parts, one a trial per 
pojis, soil, the writing of the discharge, the other by the 
court, soil, the sufficiency and validity of it, which the jury 
could not try, for they agree, that if the condition had 
been to build a house agreeable to the state of the obligee, 


[might] judge because it was a case all proper for the country to try, it 

ofitssnffici- . T , T Ilf . . . 

ency. See 1 might have been pleaded generally : and then it was a 

cleniurrer, not an issue, as. is here. 


Whenever the consideration of 
a promise is executory^ there must 
ex necessitate rei have been a re- 
quest on the part of the person 
promising. For if A. promise to 
remunerate B., in consideration 
that B. will perform something 
specified, that amounts to a re- 
quest to B. to perform the act for 
^which he is to be remunerated. 
See King v. Sears, 2 C. M. & R. 
o3 ; 5 Tyrwh. 587 ; [and Shadwell 
V. Shadwell (9 C. B. N. S. 159 ; 
SO L. J. C. P. 145, S. C.), where a 
man's promise to pay his nephew 
an annuity in consideration of the 
latter marrying a lady to whom 
he was ah’eady engaged, was held 
to be binding]. The only diffi- 
culty that can arise in such cases 
is on the* question which some- 
times occurs whether the considera- 
tion move from the plaintiff: as, 
for instance, if A., in consideration 
of something to be done by B., 
were to promise something to C., 
in this case, C. being a stranger 
to the consideration, unless he in 


some way had intervened in the 
agi-eement between A. and B., 
could not sustain an action on the 
promise. See Price v. Easton, 4 
B. & Ad. 433 ; Oshorne v. Rogers, 
1 Wms. Sauncl. 2G4 ; Thomas 
V. Shillibeev, 1 M. & W. 126; 
\T Weddle v. Atkinson, 1 B. & 
S. 393]. But if the plaintiff have 
intervened in the agreement, that 
is sufficient. Tipper v. Bicknell, 
3 Bing. N. C. 710 ; Webb v. 
Rhodes, ib. 734. And in Lilly v. 
Hayes, 5 A. & E. 549, A. trans- 
mitted money to B. and after- 
wards informed him that it was 
for C. : B. having assented to 
this, and 0. having, by B.'s 
authority, been informed of it, 
it was held that B. had in effect 
made himself O.'s banker as to 
the 100?,, and that C. might main- 
tain assumpsit for money had 
and received against B. See also 
Dutchman v. Tooth, 5 Bing. N. C. 
577 ; [and Noble v. The National 
Discount Comp>any, 5 H. & N. 
225 ; S. C. 29 L. J. Exch. 210], 
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The case of Lilly v. Hayes should 
carefully be compared with and 
distinguished from that class of 
cases^ constituting a long series 
from Williams v. Everett, 14 East, 
582, to OvT V. Union Banh of 
Scotland, 1 MacQueen, 513, in 
which it has been held that the 
mere payment of money by A. to 
B. for 0. is revocable, and confers 
no right of action upon C. Per- 
haps the distinction is between a 
case in which the receiver of the 
money has undertaken toehold it 
as the agent of the j^^i'son for 
whom it is~ destined, and where no 
such undertaking has been given. 
[It should be noticed that the 
decision in Lilly v. Hayes, (the 
correctness of which has been re- 
cently doubted) does not apply to 
cases raising the question whether 
a debtor has become liable to a 
third party in lieu of the original 
creditor, see Liversidge v. Broad- 
bent, 4 H. & N. go's : S. 0. 28 
Law J. Exch. 332 ; Moore v. 
Bvbsliell, 27 Law J. Exch. 3.] 
Where the consideration is 
: executed, unless ^there haye,,._been 
an antecedent requesi}^ no action 
is maintainable upon the promise ; 
Tor a request naust be laid in the 
declaration, and proved, if put in 
issue at the trial. Child v. Mor- 
ley, 8 T. K 610; see Sutton v. 
Tatham, 10 A. & E. .27; Stohes v. 
Lewis, 1 T. R. 20 i^Haisk v. Tat- 
loch, 2 H. Bl. 319; Hayes v. 
Warren, 2 Str. 933 ; Richardson 
V. Hcdl, 1 B. & B. 50 ; Durnford 
V. Messiter, 5 M, & S. 446. See 


Reg. Gen. Hil. 1832, pi, G [Reg. 
Gen. Hil. 1853, pi. 6]. For al- 
though courts of law Avill not, in 
the absence of fraud, enter into the 
question of adequacy of considera- 
tion, [Haigh v. Brooks, 10 A. & 
E. 309 ; Kearns v. Durell, 6 C. 
B. 596 ; Hart v. Miles, 4 C. 
B. N. S. 371]; Sheate v. Beale, 11 
A. & E. 983 ; England v. Davison, 
11 A. & E. 856, yet a mere volun- 
tary courtesy is not sufficient to 
support a subsequent promise ; 
but when there was previous re- 
quest, the courtesy was not merely 
voluntary, nor is the promise nu- 
dum pactum, but couples itself 
with, and relates back to, the pre- 
vious request, and the merits of 
the party which were procured by 
that request, and is therefore on a 
good consideration. See Pavjle v. 
Gicnoi, 4 Bing. N. C. 448 ; [Brad- 
ford V. Roidston, 8 Irish Cha, R. 
408]. When, however, it is above 
said that the request must be laid 
and proved, it must be understood 
that there are some cases in which 
the consideration, though executed, 
is of such a nature that it must 
have been moved by a previous 
request, and in which, therefore, 
as in a case of executory con- 
sideration, the statement that 
what was done was at Hie defend- 
ant's request, is merely expressio 
eoTum qucB tacite insunt, and, 
therefore, unnecessary. Such, for 
instance, is jthe case of money 
lent,, which, if lent at all, must 
obviously have been so with the 
borrower’s concurrence. [See the 
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form of a connt for money lent 
given in tlie schedule (B) annexed 
to the Common Law Procedure 
Actj 1852.] But the demand for 
money pai^ to the defendant’s use 
stands on a different footing, for 
it may be so paid without his re- 
quest, which, consequently, ought 
to be averred in terms, and proved, 
either directly or by circumstances 
from which it may be implied by 
law. Victor v. Davies, 12 M. & 
W. 758 ; 1 M. & Gr. 265, note. 
Such a I'equest may be either 
express or implied. If it have 
not been made in express terms, 
it will be implied under the fol- 
lowing circumstances : — 

First, Where the consideration 
consists in the plaintiff’s having 
been compelled to do that to 
which the defendant was legally 
compellable. Jeffreys v. Oivrr, 2 

B. & Ad. 833; Poivnallv. Fevrand, 

G B, & C. 439 ; Fxall v. Partridge, 

8 T. R. 808 ; Toussaint y. Mar- 
tinnant, 2 T. R. 100 ; * Grissel 
V. Robinson, 3 Bing. N. C. 13 ; 
[Oonnell v. McGorlich, 12 Irish 

C. L. 161 ; and Bradshaiv y. 
Beard, 12 0. B. N. S. 344]. 

Secondly, Where the defendant 
has adopted and enjoyed the bene- 
fit of the consideration, for in that 
case the maxim applies omnis 
ratihibitio retrotrahitur et man- 
dato CBqxdparatur. Tide Panic 
V. Gunn, 4 Bing. JST. C. 448; 
[Barber v. Brown, 1 0. B. K S. 
121 ]. 

Thirdly, Where the plaintiff 
voluntarily does that whereunto 


the defendant was legally com- 
pellable, and the defendant after- 
wards, in consideration thereof, 
expressly promis^. Wennall v. 
Adney, 3 B. & P. 250, in notis ; 
Wing y. Mill, 1 B. & A. 104 ; 
Selw. N. P. 8th ed. p. 57, 11 ; 

Paynter y. Williams, 1 C. & M. 
818. But it must be observed 
that there is this distinction be- 
tween this and the two former 
cases, viz., that in each of the two 
former cases the law will imply 
the promise as well as the request, 
whereas in this and the following 
case the is not implied, 

and the request is only then im- 
plied when there has been an ex- 
press promise. Athins y. Banwell, 
2 East, 505. 

Fourthly, In certain cases, where 
the plaintiff voluntarily does that 
to which the defendant is morally, 
though not legally, compellable, 
and the defendant afterwards, in 
consideration thereof, expressly 
promises. See Lee y. Muggeridge, 

5 Taunt. 36 ; Watson v. Tvbrner, 
B. N. P. 129, 147, 281 ; Trueman 
V. Fenton, Cowp. 544 ; Atkins v. 
Banwell, 2 East, 505. . But every 
moral obligation is not perhaps 
sufficient for this purpose. See 
per Lord Tenterden, C. J., in Lit- 
tlefield y. Shee, 2 B. & Ad. 811. 
Indeed it seems to be now clearly 
settled by the elaborate judgment 
of the Court of Queen’s Bench in 
Eastwood V. Kenyon, 11 A. & E. 
452, 3 P. & D. 276, S. G, that a 
mere moral obligation, however 
sacred, is not a sufficient founda- 
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tion for a binding promise, and 
that the class of considerations 
derived from moral obligation in- 
cludes only those cases in which 
there has been a legal right which 
is become devoid of legal remedy. 
Such, for instance, is the case of a 
promise made by a debtor whose 
liability has been barred by the 
Statute of Limitations. See note 
to Whitcombe v. Whiting^ post^ 
and Latouche v. Latouche, 3 H. & 
C. 576. And see what is said as 
to infancy, Williams v. Moor, 11 
M. & W. 263. Another instance, 
before the statute 12 & 13 Viet. c. 
106, (the Bankrupt Law Consoli- 
dation Act, 1849,) was the case of 
a bankrupt discharged from debts 
by his certificate, but whose moral 
obligation, though devoid of legal 
sanction, was considered capable of 
sustaining a new express promise 
to pay a debt so discharged, and 
such a promise might have been 
made either before or after certi- 
ficate ; see Trueman v. Fenton 
Cowp. 544 ; Kirh]patrich v. Tatier- 
sall, 13 M. & W. 766. The 204th 
Section of the above statute ‘has 
the effect of annulling the legal 
efficacy of such promises of the 
bankrupt, and has left them upon 
the footing of honorary obligations 
only. [As another instance, may 
be added Flight v. Reed, 1 H. 
& C. 703 ; S. C. 32^ L. J. Exch. 
265, where bills of exchange given 
after the repeal of the usury laws 
in renewal of bills accepted as a 
security for a loan while those laws 
were in force, and void under them, 


were held enforceable ; sed gii(BTei\ 
The tendency of modern decisions 
has been to confine the legal efficacy 
of moral obligation to the cases 
above mentioned. Thus, where a 
man seduced a woman, and, after 
cohabitation had ceased, by way 
of compensation, exjaressly pro- 
mised to pay a yearly sum for her 
support, that promise was held 
not to be binding in law : Becm- 
mont V. Reeve, 8 Q. B. 483. [See 
also Hulse v. Hidse, 17 C. B. 711.] 
Whether a father impliedly 
undertakes to repay any person 
supporting his child whom he 
deserts ? Duhitatur, Urmston v. 
Ifewcomen, 4 A. & E. 899. It 
seems that no such undertaking 
would be implied by law. Parke, 
B., in Seaborne v. Maddy, 9 Car. & 
P. 497, said, “No one is bound to 
pay another for maintaining his 
children, either legitimate or ille-, 
gitimate, except he has entered 
into some contract to do so. Every 
man is to maintain his own chil- 
dren as he himself shall think 
proper ; and it requires a contract 
to enable another person to do so, 
and charge him for it in an 
action.’’ The same law was laid 
down in Mortimore v. Wright, 6 
M. & W. 482, where, per Lord 
Abinger, “ in point of law, a father 
who gives no authority, and enters 
into no contract, is no more liable 
for goods supplied to his son than 
a brother or an uncle, or a mere 
stranger would be and Parke, 
B., said, “ It is a clear principle of 
law, that a father is not under 
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any legal obligation to pay Ms 
son’s debts, except, indeed, by 
proceedings under tbe 43 Eliz., by 
wMcb be may, under certain cir- 
cumstances, be compelled to sup- 
port bis children according to bis 
ability ; but tbe mere moi'al obli- 
gation to do so cannot impose any 
legal liability.” [Tbe mother of 
an illegitimate child is bound by 
statute (4 & 5 Will. IV. c. 76. s. 71) 
to maintain it while she is un- 
married or a widow ; but after her 
death, without having made a will 
in its favour, there is no legal 
hability to support it out of her 
estate, Ruttinger v. Tmvple, 4 

B. & S. 491 ; S. C. 33 L. J. Q. B. 
1.] The future maintenance of a 
child would, how^ever, of course be 
a sufficient consideration for a pro- 
mise, Jennings v. Broiun, 9 M. & 
W. 496 ; [and Smith v. Roche, 6 

C. B. K S. 223, where the father 
of bastard children was held liable 
on a promise to their mother to 
pay her an annuity, in considera- 
tion of her undertaking to take 
charge of them and to supply them 
with necessaries.] And such a 
promise need not be in express 
terms, but may be implied from 
circumstances, Blachhurn v. Mac- 
hey, 1 C. & P. 1 ; Zaiu v. Wilkin, 
6 A. &E. 718; 1 N. & P. 697; 
though, according tp the case of 
Mortimore v. Wright, su])Tct', In 
order to bind a father in point of 
law for a debt incurred by his son, 
you must prove that he has con- 
tracted to be boimd, just in the 
same manner as you would prove 


such a contract against any other 
person, and it would bring the law 
into great uncertainty if it were 
permitted to juries to impose a 
liability in each particular case 
according to their own feelings or 
prejudices,” per Lord Abinger. 

A remarkable exception from 
the rule, that a promise to pay 
may be implied from a previous 
request, occurs in the case of a 
barrister, who can claim no re- 
muneration for services performed 
at the request of the client, the 
circumstance of his profession re- 
butting the implication of a pro- 
mise, wffiich would otherwise have 
arisen. [“ The relation of counsel 
and client in litigation, creates the 
incapacity to make a contract of 
hiring as an advocate. It follows 
that the requests and promises of 
the defendant, and the services 
of the plaintiff,” a barrister su- 
ing for compensation for profes- 
sional services to the defen- 
dant, created neither an obliga- 
tion, nor an inception of an obli- 
gation, nor any inchoate right 
whatever, capable of being com- 
pleted and made into a contract 
by any subsequent promise.” These 
are the words of Chief Justice Erie, 
delivering a memorable judgment 
in Brown v. Kennedy, 13 0. B. N. 
S. 677; S. 0. 31 L. J. 0. R 137. 
Another exception from the same 
rule is to be found in the case of phy- 
sicians ; according to usage, their 
fee is doihonorarmm ; still, being 
under no incapacity such as that 
of the barrister, they might make 
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valid express contracts, rendering 
their clients legally liable to pay 
them for their services. See Veitch 
V. Russell, 3 Q. B. 928 ; the judg- 
ment of Wood, V. G., in the 
V. The Royal College of Physi- 
cians, 1 Johns. & Hem. 561 ; and 
Broun v. Kennedy, uhi supra. 
Now, by the Medical Act (21 & 22 
Viet. c. 90, s. 31) physicians, if 
duly registered (Turner v. Rey- 
nail, 14 C. B. N. S. 328), are en- 
titled to recover reasonable remu- 
neration for their services, unless 
a by-law to the contrary be made 
by the college to which they be- 
long. See Oihhon v. Budd, 2 
H. & a, 92; S.C. 32 L. J. Exch. 
182, where the usual fees were re- 
covered. In a note to the report of 
that case, it appears that the Eoyal 
College of Physicians has passed a 
by-law disentitling its fellows to 
sue for professional aid rendered.] 
Another exception may be where 
there is a covenant under seal, 
which would rebut the inference 
of an implied promise, and not 
sustain an express one to do 
what is covenanted, for want of 
new consideration, Baher v. Har- 
ris, 9 A. & E. 532 ; Middleditch 
V. JEllis, 2 Exch. 623 ; [Matthew 
Blachmore, 1 H. & N. 762.] 

Upon the question, what will 
amount to evidence of a request 
where it is necessary to prove 
one, see Alexander v. Vane, 1 M. 
& W. 513. Where A. and B. went 
to C.'s shop; A. ordered goods, 
and B. said in A.'s presence that 
he would pay for them if A. did 


not. This was held evidence of a 
request from A to B. to pay fur 
them in case of his own default. 
[A principal is bound to indemnify 
his agent against the natural con- 
sequences of aU acts done by 
him in pursuance of the authority 
conferred upon him ; and if in 
obedience to any custom or usage 
of the business, or any rale of the 
market in which his principal has 
deputed him to act, or otherwise 
in the regular course of his em- 
plojunent, he pays money on be- 
half of his principal, a request to 
make the payment will be implied, 
Sutton V. Tatham, 10 A. & E. 27 ; 
Taylor v. Stray, 2 0. B. N. S. 175; 
Smith V. Lindo, 5 C. B. N. S. 587 ; 
Rosewarne v. Billing, 15 C. B. 
N. S. 316 ; 33 L. J. C. P, 55.] 

One of the most singular, per- 
haps the most singular case deter- 
mined on the ground of nudum 
pactum, is Hopkins v. Logan, 5 
M. & W. 247, where it was held 
that an account stated, and a sum 
thereupon found to be due to the 
plaintiff, will not support a promise 
to pay such sum in futuro, though 
the law would imply a promise to 
pay it in prcjesenti. The ground of 
the decision appears to have been, ' 
that the promise implied by law 
to pay in preesenti exhausted as 
it were the consideration, and that 
there was, consequently, no con- 
sideration left for any other pro- 
mise; so that' it bears some 
analogy to Granger v. Collins, 6 
M. & W. 4,58 ; in which a declara- 
tion that B. had agreed to take 

L 2 
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A’s house at a certain rent ; and 
that A., in consideration of the 
premises, promised that he should 
enjoy without eviction from C., 
was held bad for want of a con- 
sideration to support the assump- 
sit ; and see Brown v. Crump, 
1 Marsh. 567 ; Jackson v. Cob- 
bin, 8 M. & W. 790 ; Roscorla v. 
Thomas, 3 Q. B. 234 ; 2 Gale & D. 
508 ; Kaye v. Button, 8 Scott, N. 
B. 495 ; and [Eldertooi v. JEmmens, 
4 H. of Lords Oases, 624.] In Hop- 
hins V. Logan, as has been just 
observed, a debt payable in prce- 
senti was held no consideration 
for a promise to pay m futuro ; 
but in Walker v. Rostron, 9 M. & 
W. 411, the Couiii of Exchequer 
held that a debt payable in futuro 
was a good consideration for an 
appropriation of funds in the 
hands of the debtor’s agent by 
way of security for the debt. The 
distinction seems to be between 
an executed transfer and an execu- 
tory promise. In Kaye v. But- 
ton, 2 D. & L. 296-7 ; 8 Scott, 
N. E. 502-3, Tindal, C. J., after 
ciimg Hopkins v. Logan, and other 
cases of that class, points out the 
possibility of a distinction between 
them and cases of executed con- 
sideration from which no promise 
can be implied by law, intimating 
that possibly, although considera- 
tions of the former class are only 
capable of supporting the promise 
implied by law, yet those of the 
* latter may be capable of support- 
ing any promise otherwise unob- 
j ectionable. IST o decision, however, 


was pronounced upon that point. 
And it seems impossible to state 
any rational distinction between 
the latter class of cases and moral 
obligations of pure gratitude for 
favours past, which, as we have 
seen (cinte, p. 144) will not sustain 
a promise. The question was again 
much discussed, but not decided, 
in Elderton v. Emmens, supra ; 
[and see Lattimore v. Garrard, 1 
Exch. 809.] 

It is perhaps upon the principle 
that a gift while executory is 
nudum pactum, and therefore in- 
capable of being enforced, that a 
parol gift of chattels is held to 
pass no property to the donee with- 
out delivery. Irons v. Smallpiece. 
2 B. & A. 558. Even where the 
intended donee is in possession at 
the time of the gift, Shower v. 
Pilck, 4 Exch. 478. [The payee 
of a promissory note made and 
given to him in the expectation of 
his performing services, but with- 
out any contract binding him to 
serve, cannot maintain an action 
upon it, Hidse v. Hulse, 17 C. B. 
711.] The property may be passed 
by a contract of sale for valuable 
consideration without delivery, 
Bixon V. Tates, 5 B. & Ad. 340, 
per Parke, J. ; but whether it does 
pass or not must depend upon the 
intention of the parties, and it was 
held, in a modern case in the Court 
of Exchequer [which seems not to 
have been reported], that the pro- 
perty in a specified chattel, bought 
in a shop, to be paid for upon 
being sent home, did not pass be- 
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fore delivery. [The property in a 
specific ascertained chattel passes 
by the contract of sale unless the 
contrary appears to have been the 
intention of the parties, as where 
by the contract something remains 
to be done to the chattel by the 
seller, Gilmour'^. Supple, 11 Moore, 

P. 0. C. 551 ; see also The Cal- 
cutta Go. V. Demattos, 32 L. J. 

Q. B. 822 ; WoodY. Bell, 6 E. & B. 
355 ; the judgment of Erie, C. J., in 
Chambers v. Miller, 10 C. B. N. S. 
125 ; Turley v. Bates, 2 H. & C. 
200; S. a 33 L. J. Exch. 43 ; Godts 
V. Rose, 17 0. B. 229 ; and Joyce 
V. Swan, 17 0. B. N. S. 84.] 

It has been above stated that 
one of the cases in which an ex- 
press request is unnecessary, and 
in which a promise wiU be implied, 
is that in which the plaintiff has 
been compelled to do that to 
which the defendant was legally 
compellable. On this principle 
depends the right of a surety who 
has been damnified to recover 
an indemnity from his principal. 
Toussaint v. Martinnant, 2 T. R. 
100 ; Fisher v. Fellows, 5 Esp. 
171 ; {Fmery v. Clark, 2 C. B. 
N. S. 582.] Thus, the indorser of 
a bill who has been sued by the 
holder, and has paid part of the 
amount, being a surety for the 
acceptor, may recover it back as 
money paid to his yse and at his 
request, Pownall v. Ferrand, 6 
B. & C. 439. So may the acceptor, 
where under the circumstances, 
e. g., by reason of a composition 
or the like, the bill ought not to 


have been negotiated, or ought to 
have been taken up by some other 
person, Hawley v. Beverley, 6 
Scott, N. R. 837 ; Horton v. Riley, 
11 M. & W. 492 ; Hooper v. Traff- 
rey, 1 Exch. 17. But then the 
surety must have been compelled, 
i. e., he must have been under a 
reasonable obligation and neces- 
sity to pay what he seeks to re- 
cover from his principal ; for if he 
improperly defend an action and 
incur costs, there will be no im- 
plied duty on the part of his 
principal to reimburse him those, 
unless the action was defended at 
the principal’s request. Roach v. 
Thompson, 1 M. & M. 487. See 
4 C. & P. 194 ; 11 A. & E. 31, n. ; 
Gillett V. Rippon, 1 M. & M. 406 ; 
Knight v. Hughes, 1 M. & M. 247 ; 
Smith V. Compton, 3 B. & Ad. 
407 ; Short v. Kalloioay, 11 A. & 
E. 28, tibi per Lord Denman, No 
person has a right to inflame hhs 
own account against another, by 
incurring additional expense in 
the unrighteous resistance to an 
action he cannot defend.” See 
Walker v. Hatton, 10 M. & W. 
249, Tindall v. Bell, 11 M. & 
W. 228 ; [and Bonneberg v. Falk- 
land Islands Go., 34 L. J. C. P. 
34.] But if he make a reasonable 
and prudent compromise, he will 
be justified in doing so, Smith 
V. Compton \ybbi supra ; Dixon 
V. Favjcus, 30 L. J. Q. B. 187]. 
And where the plaintiff’s claim 
is of an unliquidated nature and 
needs investigation, it seems that 
he may, unless expressly forbidden. 
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incur tlie expense of investigating 
it or at least that very slight 
evidence is enough to raise an 
inference that the person ulti- 
mately liable has assented to his 
doing so, Blyth v. Smith, 5 M, 
& Gr. 407 ; 6 Scott, N. R S60. It 
seems to be for the jury in each 
case to say whether, in defending 
and incurring the costs sought to 
be recovered, the plaintiff pur- 
sued the course which a prudent 
and reasonable man unindemnified 
would do in his own case, and if 
the jury find that he did, the 
costs may be recovered, Tindall 
V. Bell, siipm ; \Broom v. Hall, 7 
0. B. N. S. 503; The Legatees, 
1 Swab. Adm. R 168.] However, 
it is always advisable for the 
surety to let his principal know 
when he is threatened, and request 
directions from him ; for the rule 
laid down by the King’s Bench 
in Smith v. Gom^pton, 3 B. & 
Ad. 407, is, that ^^the effect of 
want of notice (to the principal) 
is to let in the party who is 
called upon for an indemnity to 
show that the plaintiff has no 
claim in respect of the alleged 
loss, or not to the amount alleged ; 
that he made an improvident bar- 
gain, and that the defendant might 
have obtained better terms if an 
opportunity had been given him 
. , . . The effect of notice to 
an indemnifying party is stated by 
Buffer, J., in Buffield v. Scott, S 
T. R 376, recognised in Jones 
Williams, 7 M, & W. 493, The 
purpose of giving notice is not in 


order to give a ground of action ; 
but if a demand be made which 
the party indemnifpng is bound 
to pay, and notice be given to 
him, and he refuse to defend the 
action, in consequence of which 
the person indemnified is obliged 
to pay the demand, that is equi- 
valent to a judgment, and estops 
the other party from saying that 
the defendant in the first action 
was not bound to pay the money.” 
It is very necessary in this place 
to observe the distinction between 
the case of a contract to indem- 
nify, or a contract to do the very 
thing to which the contractee is 
liable, and the breach of which, 
consequently, may raise an obliga- 
tion to indemnify the contractee 
against such liability, and a con- 
tract to do something not precisely 
the same with that to which the 
contractee is liable. In the latter 
case the Court of Exchequer has 
held, that the costs occasioned by 
an action against the contractee, 
on such habihty, were not recover- 
able over, Penley v. Watts, 7 M. 
& W. 601 ; where a lessee, who 
had made an underlease contain- 
ing covenants not precisely the 
same with those in the original 
lease, was held not to be entitled 
to recover from his undeiiessee the 
costs of an action brought against 
him by his own lessor for the 
breach of the covenants in the 
original lease,, and some reflections 
were both in that case and in 
Walker v. Hatton, 10 M. & W. 
249, which affirms it, cast upon 
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Neale v. Wylie, 8 B. & 0. 538, 
whicli may be considered as finally 
overruled by Logan v. Hall, 4 
C. B. 598, where it was holden 
that a lessee, who had been evicted 
for breach of covenant, could not 
recover the value of the lease from 
his sublessee, whose sublease didnot 
contain any covenants the perfor- 
mance of which would necessarily 
have included a performance of the 
covenants in the original lease. 
See Sedgwick on Damages, 325. 

On the same ground as the 
liability of a principal to reimburse 
his surety, depends the right of 
one surety or joint contractor who 
has been obliged to satisfy the 
whole demand to recover a pro- 
portionable contribution from his 
fellow surety or contractor. He is 
a person who has been compelled 
to satisfy a demand, parcel of 
which his fellow was compellable 
to satisfy, Goivell v. Edwards, 2 

B. & P. 268 ; Turner v. Davies, 2 
Esp. 478 ; Broivne v. Lee, 6 B. & 

C. 697 ; Deering v. Winchelsea, 2 
B. & P. 270; Kemp v. Emden, 
12 M. & W. 421 ; [eaii Eeynolds v. 
Wheeler, 10 C. B. N, S. 561 ; S. C. 
SO L. J. C. P. 350 ;] though, in- 
deed, if one have become surety at 
the instance of the other, particu- 
larly if that other have received 
from the principal a separate in- 
demnity for himself, it will be 
different, Turner v. Davies; see 
Thomas v. Gooh, 8 B. & 0. 728. 
A surety’s right to reimbursement 
from the principal accrues, toties 
quoties, as often as he is compelled 


to make a payment ; that to con- 
tribution from a surety does not 
accrue till it is ascertained that 
one surety has paid more than his 
just proportion of the debt, after 
which it accrues, toties quoties, on 
the occasion of each payment that 
he is subsequently forced to make, 
Davies v. Humphreys, 6 M. & W. 
168. And he may recover con- 
tribution according to the number 
of sureties, without reference to 
the number of principals, Kemq) 
V. Finden, 12 M. & W. 421. ■ In 
equity the solvent sureties are 
liable to contribute inter se to the 
whole amount, Peter v. Rich, 1 
Cha. R 19 ; Holt v. Harrison, 1 
Cha. Ca. 246 ; Layer v. Nelson, 
1 Vern. 456 ; [whereas at law the 
proportion recoverable seems to 
be determined by the number of 
original sureties, see per Bayley, J., 
in Broivne v. Lee, 6 B. & C. 697 ; 
Batard v. Halves, 2 E. & B. 287.] 
See, as to the right of a joint con- 
tractor to contribution, Lord Ken- 
yon’s judgment in Merr y weather Y. 
Nixan, 8 T. R. 186, and q)ost, voL 
2; Abbott y. Smith, 2 Bl. 947 ; Hut- 
ton V. Eyre, 6 Taunt. 289 ; BayneY, 
Stone, 4 Esp. 13 ; BurnellY. Minot, 
4 Moore, 340 ; Holmes v. William-^ 
son, 6 M. & S. 158 ; [and Batard v, 
Haivesi\ Where several have em- 
ployed another to do work for 
their common benefit, there is an 
implied underiaking by aU to con- 
tribute rateably inter se, Edger 
V. Knapp, 6 Scott, N. R. 707 ; [S. 
C., 5 M. & G. 755 ; Spottiswoodd s 
Gase, 6 De G. Mac. & G. 345.] 
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And where, by the nature o£ the 
case, the representative of any 
party dying is to have the same 
benefit as the deceased would have 
had, if he had lived, the law will 
imply the like promise on the part 
of the deceased, that his repre- 
sentative shall contribute, not- 
withstanding that he is under no 
direct liability in a court of law, 
to the common creditor, Prior v. 
Hembrow, 8 M. & W. 873 {Pfota, 
The count was in the indebitatus 
form for money paid to the use of 
the executor, ih) ; [and see the 
judgment in Batard v. Halves, 2 
E. & B. 296.] It is otherwise, in- 
deed, where the joint contractors 
are partners, for then justice could 
not be done between them without 
balancing the partnership accounts, 
which is the office of a couri of 
equity, Sadler v. Nixon, 5 B. & 
Ad. 936 ; unless the partnership 
was merely in an isolated transac- 
tion, Wilson V. Cutting, 10 Bing. 
436 ; [or the transaction was sepa- 
rate from the partnership, Sedg- 
wick V. Baniell, 2 H. & N. 319 ; 
and see French v. Btyring, 2 C. B. 
N. a 354; a G 26 L.J.GP. 181. 

Here may be mentioned the 
new remedy at law given to sure- 
ties in cases in which the creditor, 
whose demand has been satisfied, 
holds securities against the prin- 
cipal debtor or against the parties 
liable to contribute. By the 5th 
section of the Mercantile Law 
Amendment Act (19 & 20 Viet, 
c. 97), it is provided that, “ every 
person who, being surety for the 


debt or duty of another, or being 
liable with another for any debt 
or duty, shall pay such debt or 
perform such duty, shall be en- 
titled to have assigned to him, or 
to a trustee for him, every judg- 
ment, specialty, or other security 
which shall be held by the creditor 
in respect of such debt or duty, 
whether such judgment, specialty, 
or other security shall or shall not 
be deemed at law to have been 
satisfied by the payment of the 
debt or performance of the duty, 
and such person shall be entitled 
to stand in the place of the 
creditor, and to use all the reme- 
dies, and, if need be, upon a proper 
indemnity, to use the name of the 
creditor, in any action or other 
proceedings at; law or in equity, in 
order to obtain from the princi- 
pal debtor, or any co-surety, co- 
contractor, or co-debtor, as the 
case may be, indemnification for 
the advances made and loss sus- 
tained by the person who shall 
have so paid such debt or per- 
formed such duty, and such pay- 
ment or performance so made by 
such surety shall not be pleadable 
in bar of any such action or other 
proceedings by him : Provided 
alw’^ays, that no co-surety, co-con- 
tractor, or co-debtor shall be en- 
titled to recover from any other 
co-surety, co-contractor, or co- 
debtor, by the means aforesaid 
more than the just proportion to 
which, as between those parties 
themselves, such last-mentioned 
persons shall be justly liable.” 
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This enactment extends to the 
case of a co-defendant who pays 
the whole of the debt recovered 
against all the defendants jointly, 
and entitles him to an assignment 
of the judgment, Batchellor v. 
Lawrence, 9 C. B.| K S. 543 ; 30 
L. J. C. R 39. On a refusal to 
assign, the proceeding must not 
be by motion, Phillips v. Dichson, 
8 C. B. N. S. 891.] 

No action for contribution is 
maintainable by one wrongdoer 
against anothei', although the one 
who claims contribution may have 
been compelled to satisfy the whole 
damages arising from the tort com- 
mitted by them both. This was 
decided in Merryweather v. Nixan, 
8 T. R. 186. There, Starkey, 
having brought an action on the 
case against Merryweather and 
Nixan for an injury done by them 
to his reversion, levied the whole 
damages, amounting to 84 Oi., upon 
Merryweather, who thereupon sued 
Nixan for a contribution : the 
plaintiff was nonsuited on the 
ground that such an action lay 
not between wrongdoers ; and the 
court afterwards held the nonsuit 
proper. Lord Kenyon, in his judg- 
ment, having laid down the gene- 
ral principle, observed, that ^Hhe 
decision would not affect cases of 
indemnity where one man em- 
ployed another to do acts not 
unlawful in themselves, for the 
purpose of asserting a right.” 

From the inclination of the court, 
in Phillips v. Biggs, Hard. 164, 
from the concluding part of Lord 


Kenyon’s judgment in Merry- 
tuecUher v. Fixan, and from rea- 
son, justice, and sound policy, the 
rule that wrongdoers cannot have 
contribution against each other, is 
confined to cases where the person 
seeking redress must be presumed 
to have known that he was doing 
an unlawful act.” Per Best, 0. J., 
in Adamson v. Jervis, 4 Bing. 72. 
Accordingly in Betts v. Gibbons, 
2 A. & E. 57, such an action was 
held to be maintainable. There, 
the defendant consigned to the 
plaintiffs ten casks of acetate of 
lime, for Nyren and Wilson, two 
of which were delivered, but the 
remaining eight continued in the 
plaintiffs’ hands up to the time of 
Nyren and Wilson’s bankruptcy, 
on which the plaintiffs, by the de- 
fendant’s orders, refused to deliver 
them to the assignees, who brought 
an action of trover, which the plain- 
tiffs compromised by paying the 
value of the casks, together with 
the costs, and brought this action 
against the defendants for indem- 
nity. They were held to be en- 
titled to recover. '' The principle 
laid down in Merryiveather v. 
Fixan,'' said Taunton, J., is too 
plain to be mistaken. The law 
will not imply an indemnity he- 
tween wrongdoers. But the case 
is altered where the matter is 
indifferent in itself, and luhen it 
turns upon circumstances whe- 
ther the act he wrong or not. The 
act done here by changing the 
destination of the goods at the 
order of the defendant, was not 
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clearly illegal ; and, therefore, not 
within the rule in Merry iveatlier 
V. Nixan : accord. IIiim])lireys v. 
Pratt, 2 Dow. & Cl. 288 ; Pearson 
V. Skelton, 1 M. & W. 504 ; Fletcher 
V. Harcot, Hntt. 55 ; S. C. as Bat- 
tersey's Cctse, Winch. 48. [In 
Dixon V. Faivciis, 30 L. J. Q. B. 
137, the defendant gave the plain- 
tiff an order to make a quantity 
of firebricks, and to impress them 
with a mark which the defendant 
knew, but the plaintiff did not 
know, to be the trade-mark of one 
Eamsay. The bricks were made, 
and marked according to the order, 
and thereupon Eamsay commenced 
a suit in Chancery for an injunc- 
tion against the plaintiff, who, after 
incurring expenses about the de- 
fence to the suit, compromised the 
matter by i^aying Eamsay a certain 
amount, and then brought an ac- 
tion to recover that amount and 
the expenses so incurred, charging 
the defendant with fraud in having 
directed him to put the trade- 
mark on the bricks ; on demuriier 
to the declaration, the action was 
held to be maintainable. In Chan- 
cery the plaintiff, notmthstanding 
his ignorance of the trade-mark, 
would, it appears, have been liable 
for the costs of Eamsay's suit. See 
Burgess v. Hills, 26 Beav. 244 ; 
Burgess v. Hately, ib. 249. (See 
further as to trade-marks. Leather 
Cloth Co. v. American Leather 
Cloth Co., Dom. Proa, 35 L. J., Cha. 
53 ; and the 25 & 26 Viet. c. 88.) 
So, ignorance of piracy is no answer 
to an action for it, Reade v. Con- 


quest, 11 C. B. N. S, 492, 493.] 
In Colburn v. Patmore, 4 Tyrwh. 
677 ; 1 C. M. & E. 73, the pro- 
prietor of a newspaper sued his 
editor for falsely, maliciously, 
and negligently inserting a libel 
therein, without the knowledge, 
leave, or authority of the plaintiff, 
in consequence of which the 
plaintiff was convicted and fined 
for falsely and maliciously print- 
ing and qmhlishing the said libel.” 
The case was determined against 
the plaintiff on a slip in the plead- 
ing, the court being of opinion, 
that it was consistent with the 
statement in the declaration, that 
the plaintiff, though he did not 
know of the original insertion of 
the libel, might afterwards have 
knowingly and wilfully permitted 
it to be printed, and so have been 
convicted in consequence of his 
own criminal act, and not of that 
of the defendant. But, during the 
argument, the question whether 
a newspaper proprietor, convicted 
and fined in consequence of the 
publication of a libel by his editor 
without his knowledge or consent, 
could maintain an action for in- 
demnity, was elaborately discussed 
at the bar, and the court in de- 
livering judgment expressed a 
strong opinion that he could not. 

I am not aware,” said Lord 
Lyndhurst, 0. B.,' '' of any case in 
which a man convicted of an act 
declared by law to be criminal, 
and punished for it accordingly, ‘ 
has been suffered to maintain an 
action against the party who par- 
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ticipated with him in the offence, 
in order to procure indemnity for 
the damages occasioned by that 
conviction; but after hearing the 
argument, I entertain little or no 
doubt that such an action could 
not be maintained.” (See Shaclcell 
V. Rosier j 2 Bing. N. C. 634.) 

Perhaps this case may be 
thought to involve considerable 
hardship. The proprietor of a 
newspaper is, for the security of 
the public, rendered the single 
exception to that otherwise uni- 
versal rule of law, that a master 
shall not he criminally res^on- 
sihle for the aet of his servant, 
done ivithoiit his knowledge or 
authority. See Rex v. Gutch, 
M. & M. 433. His liability to the 
indictment is, as Lord Lyndhurst 
expressed it, an anomaly.” Ad- 
mitting that it would also be an 
anomaly, that a man convicted of 
a crime should recover indemnity : 
still, if one anomaly be permitted 
in the law in order to convict him, 
may not another anomaly be intro- 
duced in order to indemnify him ? 
It is hard to consider the case 
anomalous as against the proprie- 
tor, and refuse to treat it as such 
in his favour. If there be one 
case only in which a man, morally 
innocent, may be convicted of a 
crime, should there not be a corre- 
sponding exception to the rule 
which debars persons so convicted 
from indemnity, it has been said 
that his liability to the indictment 
proceeds upon the ground that 
the law 'presumes him to be cog- 


nisant of the libel. In presump- 
tione juris consistit cequitas. But 
what equity is there in continuing 
such a presumption after its ob- 
ject, namely, the protection of the 
public, has been satisfied ? And 
that, too, when the effect of doing 
so is to exempt the person mo- 
rally guilty from punishment, at 
the expense of the person morally 
innocent, for the defendant in the 
action for indemnity must always 
be one who has published the 
libel knowingly, wilfully, and with- 
out the knowledge or consent of 
the proprietor. In Campbell v. 
Campbell, 7 01. & Fin. 181, it 
appeared that the appellant and 
respondent and others were part- 
ners in a distillery, and that in 
the course of certain illegal trans- 
actions which took place in the 
management of the distillery by 
one of the partners, the whole 
firm, including the pursuer, though 
absent and ignorant of the delict, 
became liable to penalties. A 
prosecution was commenced, and 
the firm, including the pursuer, 
consented to a verdict against 
them for 3000^. penalties. The 
pursuer, after payment of the pe- 
nalty, brought the action for an 
indemnity, which was opposed 
inter alia on the ground that he 
particeps crhninis, and there- 
fore disentitled; and Colburn v. 
Patmore, supra, was cited. How- 
ever, although no decision was 
pronounced upon the point, Lord 
Cottenham, C., seems to have 
thought it clear, that the pursuer, 
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tliough liable to tbe penalty, was 
not particeps criminis in the sense 
which would disentitle him to sue 
for contribution. 

In Hunter v. Hunt, 1 C. B. 300, 
an unsuccessful attempt was made 
to extend the limits of the action 
for contribution. In that case, 
the plaintiff and defendant were 
underlessees by different leases 
and of distinct parcels of premises, 
held under one original lease at 
an entire rent, which being in 
arrear and paid by the plaintiff 
under a threat of distress, he 
brought his action against the de- 
fendant to recover a contribution 
proportionate to his interest, as 
for money paid to his use. The 
Court of Common Pleas, however, 
held the action not maintainable. 

^ Under the same principle, viz. 

; that a previous request, sgd a pro- 
^fjiise to indemnify, will be implied 
|n favour of a plaintiff, who has 
*been compelled to do that to 
which the defendant was legally 
compellable, may be ranked the 
cases in which a tenant, who has 
been forced to pay some demand 
to which the landlord was pri- 
marily liable, has been held en- 
titled to deduct the amount from 
his rent, or to recover it again 
from the landlord, as money paid 
to his use. Such was Taylor v. 
Zamira, 6 Taunt. 524 ; that was 
an action of replevin, in which 
the defendant made cognisance as 
bailiff of Carpue for 8^. 15a, being 
a quarter’s rent, under a demise 
at 35Z. per annum, The plaintiff 


pleaded in bar, that, before that 
demise, Eideout and Tothill were 
seised each of an undivided fourth 
part of the premises, and severally 
demised the same for terms of 99 
years to S. S. Still ; who assigned 
them to Tucker ; who, before the 
demise by Carpue, and before that 
person had any interest in the 
premises, granted an annuity of 
102?. 16s. per annum, issuing out 
of the said two undivided fourth 
parts, to Mary Knowles, with power 
of distress ; that afterwards, and 
before the time when, &c., a sum 
exceeding the arrears mentioned 
in the cognisance, viz. 205?. 12s., 
fell due to M. Knowles, who de- 
manded payment from the plain- 
tiff, and threatened to distrain on 
him ; whereupon, in order to pre- 
vent his goods from being dis- 
trained, the plaintiff paid 8?. 15s. 
(the rent mentioned in the cog- 
nisance) in part payment of the 
annuity. The plea was held good ; 
Gibbs, C. J., remarking, that Saps- 
forcl v. Fletcher, 4 T. E. 511, was 
decisive that a tenant, threatened 
with distress for rent due to a 
superior landlord, might pay it, 
and deduct the payment from his 
own rent ; that the only difference 
was, that there his immediate les- 
sor Avas personally liable to that 
rent, and that here the land only 
was liable, but that nothing could 
turn on that distinction. And 
Burrough, J., said that, had the 
payment by the plaintiff exceeded 
the rent due from him, he might 
have brought assumpsit against 
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the defendant for the surplus. In 
SapsfoTcl V. Fletcher j 4 T. E. oil, 
above referred to, a tenant, to an 
avowry for rent arrear, pleaded a 
payment under threat of distress, 
of ground-rent to the superior land- 
lord. It was urged, 1st, that this 
amounted to a set-off, and was 
not pleadable in replevin ; 2nd, 
that this was a payment by the 
tenant in his own wrong, for that 
no man can make another his 
debtor by voluntarily paying the 
debt of that other. But the court 
said, it was not a set-off, but a 
pa 3 rment; and that the payment 
was not voluntary, but compulsory, 
for it was made under threat of 
distress, which the superior land- 
lord had it in his power to levy. 
In Johnson v. Jones ^ 9 A. & E. 
809, the same principle was applied 
to a payment of interest due upon 
a mortgage prior to the lease ; 
though in Boodle v. Camhell, 8 
Scott, N. R 104; S. C. 7 M. & G. 
386 ; a pa 3 nnent by a tenant of a 
proportional part of the rent to a 
person claiming part of the de- 
mised premises by title paramount 
to the landlord, and who demanded 
the rent after it fell due, so that 
there was nothing in the case that 
could be considered as an eviction, 
was held no answer to the land- 
lord’s action for rent, hot being a 
payment of any charge npon the 
land, or of any delt due from the 
landlord. In Baker v. Greenhill, 
3 Q. B. 148, it was holden, that 
where lands charged with the re- 
pair of a bridge were occupied by 


a person not the owner, the occu- 
pier, although primarily respon- 
sible to the public for the repahs, 
was entitled to reimbursement 
from the owner. Nor is it neces- 
sary, for the purpose of rendering 
the payment one by compulsion, 
that the superior lord should ac- 
tually threaten to distrain; for a 
demand by one who has power to 
distrain is equivalent to a threat 
of distress; and such a payment, 
to use the words of Best, C. J., 
is no more voluntary than a do- 
nation to a beggar who presents a 
pistol. Carter v. Carter, 5 Bing. 
406. Acc. Pitt V. Purssord, 8 M. 
& W. 538. 

It was stated, as has been already 
observed, by Burrough, J., in Tay- 
lor V. Zamira, that, if the pa 3 rment 
made by the tenant to the head 
landlord had exceeded the sum 
due from him to the lessor, he 
might have sued his lessor in 
assumpsit for the surplus. This 
is a corollary from the general rule 
we are discussing, viz,, that if A.. 
be compelled to pay the debt which 
B. is legally compellahle to satisfy, 
A. may sue B. for the amount, 
and the law implies a previous 
reqeust from B. to A. to pay 
the debt, and a subsequent pro- 
mise to reimburse him. It seems 
unnecessary that there should 
even be a demand by the person 
to whom the money is paid, if 
there be in him a legal right, by 
the exei'cise of which the person 
who pays may be damnified, unless 
he satisfy it. Broughton's Case, 
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5 Eep. 24 a, seems to support that 
proposition, and with an excellent 
reason, from the year hook of 18 
E. 4, 27 &, namely, '' that terror of 
suit, so that he dare not go about 
his business, is a damnification, 
although he be not arrested or 
forced by process,'’ &c. See also 
Fitt y. FutssotcI, 8 M. & W. 538 ; 
Gibbons y. 8 Q B. 483. 

Indeed, in ScMenclcer y. Moxey^ 
3 B. & G. 789, where a lessee by 
deed, who had been distrained 
uj)on for ground-rent, declared 
against his lessor, on an implied 
promise to indemnify, it was held 
that the coyenant for quiet enjoy- 
ment by the word demise excluded 
such an iinjolication. And the 
word grant has been held to haye 
a similar effect, and to exclude the 
tenant’s right to sue for money 
paid, Baber y. Harris, 9 A. & E. 
532 ; qucere since 7 & 8 Viet. c. 76, 
s. 6, and 8 & 9 Viet. c. 106, s. 4. 
See ante, 147. In Moore y. Fyrhe, 
11 East, 53, the general principle 
was not disputed ; but the action 
failed, because the plaintiff, instead 
of paying the rent to the superior 
landlord, had suffered his goods 
to be distrained and sold, so that, 
in fact, he neyer had paid any 
money to the defendant’s (his 
lessor’s) use ; and, as the decla- 
ration was for money paid, he 
failed; a reason which seems not 
to have been approved of by the 
Coui*t of Exchequer in the case of 
Rogers y. Maw, 15 M. & W. 444, 
where the goods of a joint con- 
tractor were taken under a fieri 


facias, [In GrifiFenJioof y. Faubu^z, 
Cam. Scacc., 5 E. & B. 746, the 
question was whether an action 
could be maintained to recover 
indemnity from the owner of land 
for the loss of a stack of wheat 
belonging to the plaintiff, and 
which, while lawfully upon the 
land, had been distrained upon 
and sold for arrears of a tithe 
commutation rent charged upon 
the land, but not upon the land- 
owner personally. It was held 
that the action, would not lie for 
want of privity between the plain- 
tiff and the defendant.] But in 
Hxall y. Fartriclge and others, 8 
T. R. 308, the plaintiff, a stranger, 
placed his carriage on premises 
wdrich the defendant [Partridge 
and the two other defendants] 
I’ented from Welch for a term of 
years; the other two had trans- 
ferred their interest to their co- 
lessee ; but there was a covenant 
by all three to pay rent, so that 
all continued liable to Welch, the 
head landlord. Welch having dis- 
trained the carriage for rent, the 
plaintiff paid the arrears, in order 
to release it, and was allowed to 
recover the amount from the de- 
fendants in an action of asswmqqsit 
for money paid. ^^ One person,” 
said Lawrence, J., in his judgment 
in that case, “ cannot by a volun- 
tary payment raise an assumpsit 
against another; but here was a 
distress for rent due from the 
three defendants ; the notice of 
distress expressed the rent to be 
due from them all, the money was 
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paid by the plaintiff in satisfaction 
of a demand on all^ and it was 
paid by compulsion ; therefore, I 
am of opinion that this action may 
be maintained against the tliree 
defendants. The justice of the 
case, indeed, is that the one who 
must ultimately pay this money 
should alone be answerable here. 
But as all the three defenda^its 
were liable to the landlord for the 
rent in the first instance, and as, 
by this payment made by the 
plaintiff, all the three were re- 
leased from the demand of rent, 
I think that this action may be 
supported against all of them.’' 

The above words are printed in 
italics because there is a distinc- 
tion between this case and the 
case where one person is com- 
pelled to make a payment to 
which another is liable, not, how- 
ever, primarily, but only in con- 
sequence of a special agreement 
with the party who is forced to 
make it ; the remedy in such case 
not being on any implied assimi])- 
sit, but on the special agreement 
itself: thus in Spencer v. Parry 
3 A. & E. 331, the defendant took 
a house from the plaintiff, and 
agreed to pay certain taxes, which 
were by statute payable by the 
landlord. The plaintiff, having 
been compelled to pay these taxes 
in consequence of the defendant’s 
default, brought an action of debt 
for money paid against him. It 
was objected that he ought to 
have sued upon the special agree- 
ment and the court held the 


objection fatal. ''The plaintiff’s 
payment,” said the Lord Chief 
Justice, delivering judgment, "de- 
livered the defendant from no 
liability but lohat arose f rom the 
contract behveen them, the tax 
remained due by his default, which 
would give a remedy on the agTee- 
ment, but it was paid to one ^vlio 
had no claim ^tpon him, and 
therefore not to his tcse^ Accord. 
Lubboch V. Tribe, 3 M. & W. 607, 
which was decided on the autho- 
rity of Spencer v. Parry. In 
Liibboch V. Tribe the defendant 
gave a cheque for money due 
from him to the K. Co. ; the plain- 
tiffs received it as the company’s 
agents ; it was afterwards lost, and 
the plaintiffs agreed with the de- 
fendant that he should give them 
a new cheque on their giving him 
an indemnity. No new cheque 
was given : but the plaintiffs hav- 
ing been obliged to pay the amount 
to the company, brought an action 
against the defendant for money 
paid, which was held not to be 
sustainable. " On the special 
agreement,” said Parke, B., "I 
think an action might be main- 
tained, but not for money paid, 
because the payment of the money 
does not exonerate the defendant 
from any liability at all. It is not 
money paid to his use, it is money 
paid to the plaintiffs’ own use, 
who are bound to make good the 
amount to the K. Company.” But 
in a previous case, in which the 
compulsory payment was made in 
discharge of a party, who, though 
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not primarily liable, was v^ltimately 
80 , not by any special agreement, 
but by the provisions of an Act of 
Parliament, it was decided, that 
the party compelled to make the 
payment might recover on an 
implied assumpsit. In Bmvson 
V. Linton, 5 B. & A. 521, goods of 
the plaintiff, an outgoing tenant, 
left by him on his farm, were dis- 
trained for a tax payable by the 
tenant, but which the Act gave him 
power to deduct from his rent : 
the court decided, that, as the tax 
must ultimately fall on the land- 
lord, and as the plaintiff had been 
compelled to pay it in order to 
ransom his goods, he had a right 
to recover the amount from the 
landlord, as money paid to his 
use. It may, perhaps, be thought, 
that the payment in this case is 
liable to the concluding observa- 
tion of the court in Sjpencer v. 
Parry, that '' it %m8 made to one 
who had no claim upon the de- 
fendant, and therefore not to, his 
tcse” But though, in Dawson v. 
Linton, there was no claim for the 
tax against the defendant person- 
ally, there was a claim against the 
land which was his property ; nay, 
there was one contingency, that 
of there being no sufficient distress, 
in which the Act provided that 
the land itself might be seized 
quousqne for the arrears due ; and 
Taylor v. Zamira shows that a 
claim against a man’s propei-ty is 
equivalent, for this purpose, to one 
against Ms person ; but, in Spen- 
cer V. Parry, the defendant had 


quitted the premises, so that 
neither he nor his property could 
have been molested on account of 
the tax, at the time when the 
plaintiff paid it. The doctrine 
laid down in . Spencer v. Parry is 
obviously inapplicable to the case 
where a liability has been incurred 
at the request of the defendant, 
and in consequence of incurring 
such liability, the plaintiff has 
been put to expense ; because, in 
such a case, the payment has in 
truth been made in consequence 
of the request of the defendant, 
and it is immaterial whether it 
has relieved the defendant from a 
liability or not, Brittain v. Lloyd, 
14 M. & W. 762 ; [per Parke, B., 
iu Hutchioison v. Sydney, 10 Exch. 
438 ; Rishoarg v. Bruckner, 3 C. 
B. N. S. 812.] See also Haivley 
V. Beverley, 6 M. & Gr. 221, It 
may be mentioned in connection 
with this subject that it has been 
held by the Court of Exchequer 
that a parol demise implies a con- 
tract for quiet enjoyment, but not 
for title. Bandy v. Cartwright, 
8 Exch. 913 ; \Acc. Hall v. City 
of London Breivery, 2 B. & 
S., 737 ; [S. C. 31 L. J. Q. B. 
257; and see Penfold v. Abbott, 
32 L. J. Q. B. 67.] And it does 
not disentitle a tenant to be saved 
harmless from proceedings for rent 
payable by his landlord, that his 
own rent is in arrear, Briant v. 
Pilcher, 16 C. B. 354. 

Here we must not omit to re- 
mark that there is a peculiarity in 
the right of the tenant to recoup 
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himself for moneys paid in the 
discharge of some burden upon 
the land prior to his own interest 
therein, which distinguishes that 
form all other cases of compulsory 
payment to the use of another. 
Such payments, when made by a 
tenant under compulsion, are con- 
sidered as actual payments of so 
much of his rent, and may be 
pleaded by way of payment, as 
contra-distinguished from set-off ; 
(see Taylor v. Zamira and 8aps- 
forcl Y. Fletcher, supra, and John- 
son V. Jones, 9 A. & E. 809 ;) 
whereas, generally speaking, one 
who has been compelled to pay 
the demand to which another is 
liable, although he may recover 
the amount in assumpsit, or set it 
off in an action against himself, 
cannot appropriate it to the pay- 
ment of a debt due by him to the 
person to whose use he paid it, 
without obtaining that person’s 
consent. The fact is, that, in 
cases of landlord and tenant, the 
very relation in which the parties 
stand to each other creates an im- 
plied consent, upon the landlord’s 
part, that the tenant shall appro- 
priate such part of his rent as 
shall be necessary to indemnify 
him against prior charges, and 
that the money so appropriated 
shall be considered as paid* on 
account of rent ; but this implica- 
tion is liable to be rebutted, for if 
the landlord were afterwards to 
repay the tenant the money paid 
by him in respect of the charge, 
he might recover the entire rent, 

A’OL. I. 


eo nomine, without any deduction. 
All this is well explained by 
Buller, J., in Sapsfovcl v. Fletcher. 
'' There is great difference,” says 
his Lordship, '' between a payment 
and a set-off ; the former may be 
pleaded to an avowry, though the 
latter cannot. That is a good pay- 
ment which is paid as part of the 
rent itself in respect of the land, 
but a set-off supposes a different 
demand, arising in a different right. 
It was said, that if the tenant had 
paid the ground-rent, and the land- 
lord had afterwards repaid him, 
the latter could not avow for the 
whole rent ; and my answer is this, 
that the payment there never was 
considered by both as a payment, 
and, if not, the whole rent remains 
due. I consider this case as a 
lease from the defendant to the 
plaintiff, at the annual rent of 50Z., 
out of which dI. per annum w'as to 
be paid to the ground landlord; 
and therefore a payment of that 
ground-rent is a pa 5 nnent of so 
much rent to the defendant, and 
may be pleaded in answer to the 
avowry for rent. Neither can we 
suppose, upon this record, that the 
defendant ever repaid the plaintiff 
this ground-rent, for, if he had, 
he might have replied that fact.” 
The landlord, therefore, generally 
speaking (for in some cases it is 
taken from him by statute), has 
the option of repaying the tenant 
the sum disbursed by him to dis- 
charge the prior claim upon the 
land, and may thus prevent the 
disbursement from being consi- 
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dered as a payment of so mucli of 
the rent ; and the tenant may, in 
like manner, elect not to consider 
it as such, and may signify his 
election by bringing an action for 
the amount, or setting it off in 
an action brought by his landlord 
against him for any other debt. 
And, indeed, hi some cases he 
onust do so ; for if he owe no rent 
or not enough to cover the sums 
he has been forced to pay, he has 
no other means of reimbursing 
himself. 

It is, however, necessary to re- 
mark, that there are some cases 
which qualify the generality of the 
doctrine just laid down, by com- 
pelling the tenant to avail himself 
of his right to deduct within a 
given period, if at all. The pro- 
perty-tax, by 46 Geo. 3, c. 64, was 
directed to be paid by the occu- 
pier, who was required to deduct 
it out of the next rent. In Denhy 
V. Moore, 1 B. & A. 130, the 
plaintiff occupied land, and paid 
the property-tax for about twelve 
years, and also paid the full rent 
during that time, and it was held 
that he could not recover back 
again the amount of rent thus 
over-paid. This case, indeed, -was 
decided upon grounds not much 
akin to the subject of this note, 
for the action was for money had 
and received to recover back the 
rent over-paid, not for money paid 
to the defendant's use on account 
of property-tax. And the court 
thought that, as the occupier had 
made the ovei’-payments with full 


knowledge of the facts, he could 
not recover them back again ; be- 
sides, the words of the Act were 
express, requiring the occupier to 
deduct the tax from the rent next 
due, and there were good reasons 
for insisting on his doing so. And 
therefore, in Stubbs v. Parsons, 
Bayley, J., said, ''that he laid 
Denhy v. Moore out of the ques- 
tion, that decision being on the 
express words of the Property Act 
to prevent frauds on the revenue." 
Andrevj v. Hancoch, 1 B. & B. 
3*7, -was, like Sapsford v. Fletcher, 
an action of replevin, and the de- 
fendant having avowed for six 
months’ rent due the 29th of Sep- 
tember, ISIS, the plaintiff pleaded 
in bar various payments of land- 
tax and paving rates made to pre- 
vent his goods from being dis- 
trained between 1812 and 1818, 
while he was tenant to the defen- 
dant, which payments he claimed 
to deduct from the rent avowed 
for. The plea was decided to be 
bad; principally, however, upon 
the express words of the Acts of 
Parliament, by which, to use the 
words of Dallas, C. J., the tenant 
was not only a Ko'ic’ecZ, but required, 
to deduct these payments out of 
the rents of the then current 
years. In Stubbs v. Parsons, 3 B. 
& A. 516, a similar question again 
arose with respect to land-tax, 
that also was an action of replevin,, 
cogniscmce for a quarter’s rent due 
the 25th of March, 1819. The 
plaintiff pleaded a tender as to 
part, and as to the residue, that 
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before the 25th of March, and 
before the said time when, &c., 
divers sums, amounting to the 
residue, had been from time to 
time assessed on the premises for 
land-tax, which he had been com- 
pelled to pay. On demurrer the 
plea was held bad, because it did 
not state when the land-tax claimed 
to be deducted was assessed or 
paid; and it was consistent with 
the plea that it might have been a 
payment for land-tax due before 
the rent distrained for either 
accrued or was accruing, or even 
before the commencement of the 
present landlord’s title. The 
ground,” said Bayley, J., “ on 
which my judgment proceeds is, 
that a payment of the land-tax 
can only be deducted out of the 
rent which has then accrued, or is 
then accruing, due; for the law 
considers the payment of the land- 
tax as a payment of so much of 
the rent then due, or growing due, 
to ' the landlord. And if, after- 
wards he pays the rent in full, he 
cannot at a subsequent time deduct 
that over-payment from the rent. 
He may, indeed, recover it hack as 
money ^aid to the landlord's use,'' 
The occupier,” said Holroyd, J., 
'' has a lien on the next rent, given 
him by the legislature, for the 
land-tax paid by him ; but if he 
parts with the rent without making 
the deduction, he loses his lien, 
and has only his remedy by action 
or set-off.” The same rule has 
been applied to payments of pro- 
perty-tax, Gumming wBedhorough, 


15 M. & W. 438 ; [and of expenses 
under the Metropolitan Building 
Act, Ha^de v. Maughan, 14 C. B. 
K S. 626]. 

The next question is, whether 
the limitation in point of time 
established by these cases, with 
respect to deductions of land-tax, 
applies to deductions in respect of 
rent paid, under dread of distress, 
to the superior landlord, or in re- 
spect of arrears of a rent-charge. 
In order to solve this question we 
cannot have recourse, as in case of 
taxes, to the express words of the 
legislature ; we must, therefore, 
resort to principles of common 
sense and general convenience. 
And it seems not unreasonable, 
that if a tenant, having made such 
payments, fail to deduct at the 
next opportunity, he should be 
taken to have abandoned his right 
to do so, and to have elected to 
rely upon his right of action for 
money paid to the landlord’s use ; 
and, indeed. Park, J., in Garter v. 
Garter, 5 Bing. 409, 410, appears 
to have considered that this point 
was decidedby Andrewv. Hancock, 
to which he refers as to a case of 
ground-rent. Yet it would be 
hard to preclude the tenant from 
deducting from any rent not ac- 
tually due or accruing at the time 
of his making the payments in 
respect of which he claims the 
right of deduction ; for the arrears 
of rent-charge or head-rent may 
be extremely heavy, and may cover 
much more than the amount of the 
rent then due or accruing from him 



LxmPLEIGH V, BHA-THWAIT. 


i64i 

to I'iis landlord. In order, there- 
fore, to do full justice, he ought to 
be allowed, after making such a 
payment, to retain the rent for as 
many succeeding rent-days as may 
be necessary to place him m statu 
quo, for he cannot prescribe to the 
head landlord or incumbrancer 
when to insist on payment, and 
therefore ought not to suffer by 
their delay. 

But it seems reasonable, that 
the tenant’s right to deduct should 
only exist in respect of payments 
made by him of arrears which 
accrued due in the time of the 
landlord against whom he claims 
the deduction. Suppose, for in- 
stance, premises be let for 100^. a 
year, and subject to a head-rent of 
10?. a year, of which five years are 
in arrear when the mesne landlord 
assigns his reversion : upon the 
sixth year falling due the head 
landlord threatens to distrain, and 
the tenant is obliged to pay him 
60Z. ; shall he deduct the whole 
of* that sum from his current 
year’s rent, or only the 10?, which 
fell due ‘during his present land- 
lord’s time ? It would be hard 
upon the assignee to adopt the 
former part of this alternative. 

The right to deduct a payment 
* in respect of ginund-rent has not 
been confined to tenants, for in 
Doc V. Have, 4 Tyrwh. 29 [S. C. 
2 G. & M. 145], the plaintiff, 
having recovered in ejectment on a 
demise from the 5th of June, 1830, 
brought an action for the mesne 


j>rofits between that day and the 
4th of June, 1832, when the sheriff 
executed the ha. fa. po. The de- 
fendant was allowed, in reduction 
of damages, a payment in respect 
of ground-rent which had become 
due the 24th of June, 1830, and 
also two other payments of ground- 
rent which fell due during his 
occupation. [In the modern case 
of Barber v. Brown, 1 C. B. N. S. 
121, the principle of Doe v. Hare 
was acted on. In that case the 
owner of the reversion expectant 
upon a term out of which an 
underlease pur autre vie had been 
granted, having become tenant 
from year to year to the under- 
lessees, and having by mistake, 
after the dropping of the lives, 
continued to pay rent to the re- 
presentatives of the underlessees, 
it was held, in an action brought 
by him against them to recover 
the amount so paid, that they 
were entitled to deduct payments 
of ground-rent, and also of rates 
and taxes. 

In Walker v. Bartlett, Cam. 
Scac., 18 C. B. 845, it was held 
that the buyer of shares in a 
mining' company had impliedly 
promised to indemnify the seller 
against calls made on him sub- 
sequently to the sale, and to which 
he was liable by reason only of the 
omission on the part of the buyer 
to cause himself, or some one else, 
to be registered as owner of the 
shares.] 



CHANDELOR v. LOPUS. 


PASOH^.—l JAOOBI 1. 

[reported 2 CROKE, 2.] 

The defendant sold to the plaintiff a stone, ivJiich he 
affirmed to he a Bezoar stone, hut ^ohich loroved not 
to he so. No action lies against him, unless he 
either Icneiv that it ^oas not a Bezoar stone, or ivar- 
ranted it to he a Bezoar stone. 


Action upon the case : whereas the defendant, being a 
goldsmith, and having skill in jewels and precious stones, 
had a stone, which he affirmed to Lopus to be a Bezoar 
stone, and sold it to him for a hundred pounds ; ^ihi 
reverd, it was not a Bezoar stone. 

The defendant pleaded. Not guilty. 

After verdict, and judgment for the plaintiff in the 
King’s Bench, error was therefore brought in the Exche- 
quer Chamber; because the declaration contains not 
matter sufficient to charge the defendant, viz., that he 
warraoited it to he a Bezoar stone, or that he knew that 
it was not a Bezoar stone ; for, it may be, that he himself 
was ignorant whether it were a Bezoar stone or not. 

And all the Justices and Barons (besides Anderson) 
held, that for this cause it was error. For the bare 
affirmation that it was a Bezoar stone, without warranting 
it to be so, is no cause of action. And although he knew it 
to he no Bezoar stone, it is not material."^ For every one, 
in selling of his wares will affirm that his wares are good, 
or the horse that he sells is sound : yet, if he warrants 
them not to be so, it is no cause of action. And the 
warranty ought to be made at the same time as the sale.*!' 


* This proposi- 
tion, wliichwas 
not necessary 
to the decision, 
has often hem 
denied. Bee 
the notes, post', 
and the argu- 
ment for the 
plaintiff in 
error in this 
very case ad- 
mits the con- 
trary. 

f For, if made 
afterwards, 
there is no con- 
sideration for 
it. Finch, L. 
189. 3 BI. 
Comm. 166. 
[^Roscorla v. 
Thomas, 3 Q. 
B. 324. To 
avoid contract, 
fraudulent niia- 
representiition 
need not have 
been at the 
time of making 
the contract, 
per Lord We?is- 
leydale, Smith 
V. ICay, 7 H. 
ofL. 750.] 
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Fitz. Nat. Brev. 94 c. & 98 b. ; 5 H. 7. 41 ; 9 H. 6. 53 ; 
12 H. 4. 1 ; 42 Ass. g. 7 ; 7 H. 4. 15. Wherefore, foras- 
much as no warranty is alleged, they held the declaration 
to be ill. But Anderson to the contrary ; for the deceit 
in selling it for a Bezoar, whereas it was not so, is cause 
of action. But notwithstanding it was adjudged to be no 
cause, and judgment was reversed. 


If the plaintiff in this ease were 
to declare upon a warranty of the 
stone, he would at the present day 
perhaps succeed, the rule of law 
being that every affirmation at 
the time of sale of ^personal chat- 
tels is CO warranty, provklecl it 
airpears to have heen so intended. 
See Poiver v. Barham, 4 A. & E. 
473 ; Shepherd v. Kain, 5 B. & A. 
240 ; Freemccn v. Baker, 2 N. & 
M. 446 ; [Hop)kins v. Tccnque- 
ray, 15 C. B. ISO ; Carters. Crick, 
4 H. & N. 412; and Stiickley v. 
Baily, 1 H, & C. 405, S. G, 
31 L. J, Exch. 483]. Even w^here 
there is a written memorandum 
relating to the subject-matter of 
the representation ; Allen v. Pink, 
4 M. & W. 140. See Wright y, 
Crookes, Scott, N. R. 685 ; Joffrey 
V. Walton, 1 Stark. 267 ; provided 
it do not purport to be a complete 
contract ; Harnor v. Groves, 15 
G B. 067. (See Taylor v. Bidlen, 
D Exch. 779, as to a sale 'with all 
faults.) If not, he would at all 
events succeed, if he were to sue 
in tovtj laying a scienter, since the 
fact of the defendant’s being a 
jeweller would be almost irresist- 
ible evidence that he knew his 
repz'csentation to be false. 


When Chandelor Y. Lopus was 
decided, as the action of assumpsit 
was by no means so distinguish- 
able from case, ordinarily so called, 
as at present ; so the distinction 
was not then clearly recognised, 
which is now, however, perfectly 
established, between an action 
uiDon a warranty express or im- 
j)lied, which is founded on the 
defendant’s promise that the thing 
shall be as w^arr anted, and in order 
to maintain which it is unneces- 
sary that he should be at all aware 
of the fallacious nature of his 
undertaking, and the action upon 
the case for false representation, 
in order to maintain which, the 
defendant must be shown to have 
been actually and fraudulently 
cognisant of the falsehood of his 
representation, [or to have made 
the representation fraudulently 
■without belief that it was true; 
Taylor v. Ashton, 11 M. & W. 
415] ; actions of the former de- 
scription being then usually framed 
in tort, under the name of actions 
for deceit See Williamson v. 
Allison, 2 East, 446 ; Shrewsbury 
V. Bloimt, 2 M. & Gr. 475, 2 Scott, 
N. R. 588, S. G ; the observations 
of Grose, J,, in Pasley v. Freeman, 
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3 T. E. 54, and of Tindal, C. J., in 
Budcl V. Fairmaner, 8 Bing. 53 ; 
[BeJm V. Kemhh 7 C. B. K S. 
260]; Steuart v. WilJdiis, Dougl. 
IS, is said by Lawrence, J., in 2 
East, 451, to have been the first 
case where the question was regu- 
larly discussed, and the mode of 
declaring in assumi:)sit established. 
However, the main doctrine laid 
down in Ohanclelor v. Lopiis has 
never since been disputed, viz., 
that the plaintiff must either de- 
clare upon a contract, or, if he 
declare in tort for a misrepresenta- 
tion, must aver a scienter. That 
such an action is maintainable 
when the scienter can be proved, 
though there be no warranty, is 
now (notwithstanding the dictnon 
in the text) weU established. 
DuQilop V. Waugh, Peake, 223; 
Jenchvine v. Slade, 2 Esp. 572; 
Bohell V. Stevens, 3 B. & C. 625 ; 
Fletcher v. Boivsher, 2 Star. 561 ; 
[and see the Common Law Pro- 
cedure Act, 1852, (15 & 16 Viet, 
c. 76,) sched. (B), form 21]. 

It is sometimes not very easy 
to determine whether an action of 
assumpsit upon a warranty should 
be brought against the vendor of 
a chattel, or whether the proper 
remedy be by action upon the case 
for misrepresentation. We have 
already observed, that every affir- 
mation respecting the chattel, 
made, at the time of sale, by its 
vendor, is a warranty if so in- 
tended. But it is sometimes far 
from easy to decide, whether a 
particular assertion was, or was 


not, intended for a waiTanty ; and, 
if it turn out to have been meant 
merely for a representation, the 
plaintiff suing on it must aver a 
scienter in his declaration, and 
must not treat it as a warranty, 
but will be defeated [in the ab- 
sence of amendment] unless it turn 
out to have been false within the 
knowledge of the party making it. 
Such was the case of Budd v. 
Fairmdtner, 8 Bing. 52, where the 
plaintiff, in order to prove the 
warranty, put in the followdng in- 
strument, signed by the defendant : 

Received of Mr. Budd, lOZ. for a 
gney four-year-old colt, warranted 
sound in every respect.’^ It was 
held at Nisi Prius, and after- 
wards by the court in banc, that 
the warranty applied only to the 
soundness, and that the age was 
mere matter of description, and 
the |)laintiff, who had sued as upon 
a warranty of the age, was non- 
suited. [Where it is questionable 
which of the two forms of action 
is appropriate, the plaintiff should 
avail himself of the Common Law 
Procedure Act, 1852, s. 41, and 
join both in the same declaration.] 

With respect to actions upon 
the case for a false representation, 
although the declaration always 
imputes to the defendant fraud, 
and an intent to deceive fche plain- 
tiff; and although it is expressly 
laid down that 'ffraud and false- 
hood must concur to sustain this 
action,” per Gibbs, C. J., Ashlin v. 
White, Holt, 387 ; still, in order 
to such fraud as the law 
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considers sufficient to sustain tlre^ 
action, it is only necessary to show 
that what the defendant asserted 
was false within his own know- 
ledge, or asserted [either] reck- 
lessly without any knowdedge 
upon the subject, per Maule, J., 
Evans v. Edmunds, 13 C. B. 777, 
semble (see Pidsfonl v. Richards, 
17 Beav. 87), [or. without belief 
that it was true, Taylor y. Ashtooi, 
11 M. & W. 415, wdiere in the 
seventh line from the bottom of 
the page, true ” should be cor- 
rected to untrue and with an 
intention to induce another to act 
on the faith of it, and alter his 
position to his damage, Thom v. 
Bigland, 8 Exch. 725, (where the 
report of the judgment of Parke, 
B., at page 731, fourth line from 
bottom, should be corrected by 
changing ''or” into "and,” and 
striking out the word "fraudu- 
lent,” [see 9 Exch. 426, n. (a) ],) 
and that it occasioned damage to 
the plaintiff ; Foster v. Charles, 6 
Bing. 896, 7 Bing. 108 ; Corbet v. 
Broivn, 8 Bing. 438 ; [Collins v. 
Cave, 4 H. & N. 225, in error, 6 
H. & N. 131 ; Easticood v. Bain, 
28 L. J. Exch. 74]. For which 
purpose it must apj)ear that the 
plaintiff relied upon it. See At- 
ivood V. Small, 6 Cl. & F. 282 ; 
Vigers v. Pike, 8 Cl. & F. 562 ; 
Shreiusbury v. Blount, 2 Scott, N. 
R, 588, 2 M. & Gr. 475 ; though 
it should seem, that, the fact of 
a misrepresentation having been 
made, and a course pursued into 
which that misrepresentation ivas 


calculated to mislead, is prima 
facie evidence that the plaintiff 
was misled by it, Watson v. Earl 
of Charlemont, 12 Q. B. 856. [It 
need not be in terms expressly 
stating the existence of some un- 
true fact, see the judgment of 
Cromj)ton, J., Lee v. Jones, 84 L. 
J. C. P. 131, in Cam. Scacc. The 
averment that a misrepresentation 
was made to the plaintiff, may be 
proved without showing that the 
statement complained of was ad- 
dressed to the plaintiff indivi- 
dually ; for a statement to the 
public at large is in effect a state- 
ment to every individual whom it 
reaches; see the judgment in Ger- 
hard V. Bates, 2 E. & B. 476 ; Me 
KuncY. Johnson, 5 C. B. N. S. 218; 
The Neiv Brionsivick, &c., Rail- 
vxey Go. V. Conybeare, 9 H. of L. C. 
711 ; S. C. 31 L. J. Cha. 297 ; Kiseh 
V. Central Railway Co., &c. 84 L. 
J. Cha. 545 ; and Scott v. Dixon, 
29 Law J., Exch. 62, note (3), 
where the director of a banking 
company was held liable to a per- 
son who was not a shareholder in 
the company for having made a 
misreiDresentation in a report which 
was only addressed to the share- 
holdei's, but intended for the in- 
formation of all who were likely 
to have dealings with the bank. 
In Denton v. The Great Northern 
Raihvay Go., 5 E. & B. 860, the 
fraudulent representation was the 
advertisement in a timp table, 
jDublished and kept in circulation 
by the defendants, of a train which 
had ceased to run. In Bagshaiv 
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V. Seymour, 18 C. B. 903, affirmed 
in Dom. Proc., June, 1858, S. P. 
Bedford v. Bagsliaw, 4 H. & N. 
538, an action of deceit was held 
to lie in respect of a misrepre- 
sentation which had not been 
made to the plaintiff. In that 
case the plaintiff had been induced 
to purchase shares by seeing them 
quoted in the official list of the 
committee of the Stock Exchange, 
and the shares would not have 
been so quoted but for fraudulent 
misrepresentations made by the 
defendant to the committee, with 
intent to induce the public to 
purchase the shares, in the belief 
that their insertion in the list had 
been honestly procured.] In Pol- 
hill V. Wcdter, 3 B. & Ad. 122, the 
defendant, who had formerly been 
in partnership with Hancorne, and 
still carried on business in the 
same house, accepted, as ]per pro- 
curation of Hancorne, a bill drawn 
on the latter. The bill was after- 
wards indorsed to the plaintiff, 
who gave value for it, and having 
been dishonoured by Hancorne, 
the plaintiff sued the defendant 
for falsely and fraudidently pre- 
tending to accept the same by 
procuration of Hancorne.’’ At the 
trial, the jury being directed by 
Lord Tenterden to find for the 
defendant if they thought there 
was no fraud, otherwise for . the 
plaintiff, found a verdict for the 
defendan^i : his Lordship giving the 
plaintiff leave to move to enter a 
verdict ; which motion was ac- 
cordingly made, and the rule to 


enter the verdict for the iDlaintiflf 
ultimately made absolute, 

'' If,” said Lord Tenterden, de- 
livering the judgment of the court, 

the defendant when he 'vvi'crte 
the acceptance, and thereby in 
substance represented that he had 
authority from the drawer to make 
it, knew that he had no such 
authority (and upon the evidence 
there can be no doubt he did), the 
representation was untrue to his 
knowledge, and we think that an 
action will lie against him by the 
plaintiff for the damage sustained 
'in consequence.” See Pontifex v. 
Bignold, 3 Scott, N. E. 390, 3 M. 
& Gr. 63, S. C. ; [and Owen v. 
Van Uster, 10 C. B. 318, where a 
member of a mining company who 
had, without authority from the 
other members, accepted proc. 
for the company a bill drawn 
upon the company, was held to 
be personally liable on the bill as 
acceptor. 

A peculiar class of cases con- 
nected with this subject must 
here be mentioned. In Randell 
V. Trimen, 18 C. B. 786, the decla- 
ration alleged that the defendant 
falsely and fraudulently repre- 
sented to the plaintiffs that he 
was authorised to order stone of 
them for A., upon which repre- 
sentation the plaintiffs acted, and 
supplied the stone, and A refused 
to pay for it ; and that the plain- 
tiffs having sued A. had failed, 
and had been obliged to pay his 
costs : the judge who tried the 
case at the Kisl Prius, told the 
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jury that if the defendant had 
made the representation, and it 
was untrue, the plaintiffs were 
entitled to recover from him the 
price of the stone and the costs 
of the action against A. The jury 
found for the plaintiffs, and upon 
the argument of a rule for a new 
trial, Jervis, C. J., expressed an 
opinion that the defendant was 
liable, even supposing he be- 
lieved the representation to be 
true ; but the learned judge must 
not be taken to have meant that in 
such case the defendant was liable 
to the kind of action which had 
been brought against him. See 
Oxenham v, Smythe, 6 H. & N, 
690 ; SI L. J. Exch. 110. Formerly, 
it seems to have been assumed that 
the remedy against a person con- 
tracting on behalf of another with- 
out authority, was either by action 
on the case for the false repre- 
sentation, or by action against 
him as principal on the original 
contract ; and, therefore, when 
Jenhins v. Hiutclvinsonj 13 Q. B. 
744, and Leiuis v. Nicholson, 18 
Q. B. 503, established the rule 
that a person contracting without 
authority as agent for a named 
princi]Dal, is not hable on the con- 
tract as imnci'ioal, it was an open 
question whether the professed 
agent was liable at all, since if he 
entered into the contract under 
the honest belief that he was 
possessed of authority to bind the 
supposed principal, he could not 
be liable to an action for a fraudu- 
lent representation. It was, how- 


ever, suggested by the court in 
Lewis V. Nicholson (and a remark 
previously made by Erie, J., in 
Jenkins v. Hutchinson, would lead 
to the same conclusion), that in 
these cases the facts would support 
an action upon a waiTanty by the 
defendant that he had the autho- 
rity which he assumed to have. 
Not long afterwards such an action 
was brought and held to lie. In 
Collen V. Wright, 7 E. & B. 301 ; 
S. G 26 Law J., Q. B. 147, the 
defendant’s testator had, as agent 
for one Gardner, signed an agree- 
ment with the plaintiff to let him 
some land belonging to Gardner 
upon certain terms. The testator, 
in fact, had not (though he be- 
lieved that he had) authority to 
let the land on those particular 
terms. The plaintiff took posses- 
sion of the land, laid out money 
u]Don it, and on Gardner’s repudi- 
ating the agreement, filed a biU 
for specific* performance against 
him, which bill w^as dismissed. 
Upon these facts the court held, 
in accordance with their previous 
suggestion, that the testator had 
warranted that he was authorised 
to enter into the agreement, and 
that for the breach of that war- 
ranty he w^as liable to pay damages, 
including the amount of the costs 
incurred by the plaintiff in the 
Chancery suit. Collen v. Wright 
was a special case stated without 
pleadings ; it was followed by 
Simons v. Patchett, 7 E. & B. 568 ; 
S. G 26 Law J., Q. B. 195, in which 
case appears the first reported pr©- 
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cedent of a declaration on sucli a 
warranty, or promise of authority. 
In that case, the first count alleged 
that in consideration that the 
plaintiff would make a contract 
with the defendant as and assum- 
ing to be agent for a certain firm, 
the defendant promised the plain- 
tiff that he was authorised by that 
firm to make the contract as agent; 
for them, that the contract was so 
made, and that the defendant had 
not authority to make it. The 
second count was upon a like 
promise, that the defendant had 
authority from the firm as agent 
for them to request the plaintiff 
to do work and provide materials 
for them. The defendant pleaded 
non-assumpsit and a denial of the 
breaches of promise. It appeared 
at the trial that he made the con- 
tract as agent for the firm, and in 
so doing exceeded his authority; 
and upon these facts his liability, 
according to Collen v. Wright, 
was not questioned. Afterwards 
Gollen V. Wright was affirmed by 
the Exchequer Chamber (8 E. & 
B. 617)j Cockburn, C. J., differing 
from the rest of the court. The 
nature of the obligation of the 
professed agent in such cases, was 
said by Willes, J., in delivering 
the judgment of the majority of 
the judges, in the court of error, 
'^to be well expressed by saying 
that a person, professing to con- 
tract as agent for another, im- 
pliedly, if not expressly, under- 
takes to, or promises the person 
who enters into such contract 


upon the faith of the professed 
agent being duly authorised, that 
the authority -which he professes 
to have does in point of fact exist. 
The fact of entering into the trans- 
action with the professed agent as 
such, is a good consideration for 
the promise.” See also the judg- 
ments of Willes, J., and Bramwell, 

B. , in Warloio v. Harrison, 29 L. 
J. Q. B. 14. For an application 
of the same principle to another 
class of cases, see Worthington 
V. Sudlow, 2 B. & S. 508, S. C. 
31 L. J. Q. B. 131.] The modem 
cases upon the subject of fraudu- 
lent misrepresentations are col- 
lected in the note to Pasley v. 
Freeman, post, vol. ii. 

The first instance in which an 
action of tort for a misrepresenta- 
tion respecting the ability of a 
third person was solemnly ad- 
judged to be maintainable, is the 
case of Pasley v. Freeman, 3 T. 
R 53, decided by Lord Kenyon, 

C, J., Ashurst, J., and Buller, J., 
against the opinion of Grose, J., 
A.D. 1789. See the case at large, 
post, vol. ii. It came before the 
court on motion in arrest of judg- 
ment, on a declaration, stating, 

that the defendant, intending to 
deceive and defraud the plaintiffs, 
did -wrongfully and deceitfully en- 
courage and persuade them to 
deliver certain goods to Falch on 
credit, and for that jDurpose did 
falsely, deceitfully, and fraudu- 
lently assert that Falch was a 
person safely to be trusted, where- 
as, in truth, Falch was not a per- 
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son safely to be trusted, and tbe 
defendant well knew the same.’’ 
One of 'the consequences of its 
introduction was to qualify con- 
siderably the effect of that enact- 
ment of the Statute of Frauds, 
which requires that guaranties 
should be in 'writing : since it fre- 
quently happened, that where one 
person had interested himself to 
procure credit for another, in a 
manner which ■would have been 
insisted upon as amounting to a 
guaranty but for the enactment of 
the Statute of Frauds, the expres- 
sions used by him in his endeavours 
to effect his jDurjDOse were relied 
on as representations resi:)ecting 
his friend’s credit or character, 
and he was accordingly sued in 
the form of which Pctsley v. Free- 
man has established the legiti- 
macy. It was in order to prevent 
the Statute of Frauds from being 
thus trenched upon, that the legis- 
lature, in 9 Geo. 4, c. 14, com- 
monly called Lord Tenterden’s 
Act, enacted sec. 6, "Hhat no 
action shall be maintained, where- 
by to charge any person upon, or 
by reason of, any representation 
or assurance made or given con- 
cerning or relating to the cha- 
racter, conduct, credit, ability, 
trade, or dealings of any other 
person, to the intent or purpose 
tliat such other person may ob- 
tain credit, money, or goods uj)on, 
unless such representation or as- 
surance be made in vuiting, signed 
by the party to be charged there- 
with." 


This section of the act was 
elaborately discussed in the great 
case of Lyde v. Barnard, 1 M. & 
W. 101. It was an action on the 
case for falsely representing, in 
answer to inquiries on that sub- 
ject, that the life-interest of Lord 
Edward Thynne in certain trust- 
funds -was charged only with three 
annuities, whereby the plaintiff 
-was induced to advance to the 
said Lord E. T. 999Z. for the pur- 
chase of an annuity, secured by 
his covenant, bond, warrant of at- 
torney, and an assignment of his 
life-interest in the said funds ; 
whereas the defendant well knew 
that the said interest was charged 
not only with three annuities, but 
with a mortgage for 20,OOOZ. At 
the trial, it apjDeared that the false 
representation’ was made by parol, 
on which the Lord Chief Baron 
nonsuited the plaintiff, conceiving 
the case to fall within the 9 Geo. 4, 
c. 14, s. 6. On the motion for a 
new trial, the court was equally 
divided, and the learned barons 
delivered elaborate opinions seri- 
atim. Lord Abinger and Gurney. 
B., thought the case within the 
statute, conceiving the true con- 
struction to be, that the repre- 
sentation or assurance thereby 
required to be in writing, should 
concern or relate to the ability of 
the third person effectually to per- 
form and satisfy an engagement 
of a pecuniary nature, into which 
he has proposed to enter, and on 
the faith of which he is to obtain 
money, credit, or goods ; and con- 



CHANDELOR l\ LOPUS. 


173 


ceiving that the representation in 
this case did concern the ability of 
Lord E. T. to perform an engage- 
ment of a pecuniary nature, on 
the faith of which he was to obtain 
money, since it concerned his 
ability to give the plaintiff a suffi- 
cient security to repay him, by 
way of a life annuity, the money 
he was about to advance. The 
ability of a man (it was urged) 
consists in the sources from which 
it is derived. He may have a 
landed estate unfettered by mort- 
gage or other incumbrance, or a 
sum of money in the funds, or a 
large capital embarked in a suc- 
cessful trade, or a large balance in 
his banker s hands. Upon all or 
any one of these his general ability 
may depend. Can it be said that 
a representation of any one of 
these sources of ability has no 
relation to his general ability ? 
To this it may be added, that it is 
in the nature of things impossible 
that one man should be cognisant 
of another’s general ability in any 
other way than by knowing a 
number of particular facts of this 
description, for a man’s general 
ability consists of his property, 
minus his debts. With the amount 
of his property, a third person may 
be certain that he is, at least, to 
a certain extent, acquainted, by 
knowing the items that compose 
it. But how can any one be cer- 
tain that he knows the amount of 
another’s debts ? Yet if those 
debts exceed his property, he is 
insolvent, and his general ability 


amounts to nothing. It is true, 
that, the larger his property, the 
more numerous and valuable its 
items, the smaller is the likelihood 
that his liabilities should exceed 
it ; wffiich plainly shows, that to 
arrive at any estimate of a man’s 
general ability, the items of his 
property are mainly to be taken 
into consideration. On the other 
hand, Parke and Alder son, Barons, 
conceived that the representation 
in question did not appear to 
relate to the character, conduct, 
credit, ability, trade, or dealings” 
of Lord Edward Thynno ; and 
therefore, did not fall within the 
statute. 'Ht does not,” it was 
urged, concern or relate to his 
cliaracteT, or to his credit; it does 
not relate to his conduct, tmcle, or 
dealings, for it is totally immaterial 
with reference to the inquiry and 
the answer to it, who had incum- 
bered the fund ; the only question 
in substance being, to what extent 
it was incumbered. And it does 
not concern or relate to his ability ; 
for that word, especially when we 
look at those which accompany it, 
means, in its ordinary sense, some 
quality belonging to the third 
party, and not to the thing to be 
transfeiTed. In order to bring the 
particular case within the statute, 
this last word is relied on, and 
it is said that the representation 
of the state of the fund relates 
to*Hhe ability’ of the intended 
grantor of the annuity, that is, to 
his ability to fulfil his contract to 
charge the fund; or, if no con- 
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tract was made at the time of the 
representation (as there was not), 
then the phrase must he changed, 
and it must be said to relate to 
his ability to charge the fund. 
But this will hardly be sufficient 
to answer the exigency of the 
case: for there is really no ques- 
tion as to the power of the person 
to charge the fund, such as it is ; 
it must, therefore, be said to relate 
to his ability to give security on 
a fund of adequate value. But 
this is a very forced construction 
of the word ability. It is true, 
that a representation as to the 
condition of, or value . of, a par- 
ticular 2 ^art of a man’s property, 
onay relate to, or concern his cha- 
racter, credit, &c. It would do 
so, when the object of the inquirer 
is to give credit to the third per- 
son on his personal responsibility, 
and he is seeking information as 
to part of the means which con- 
stitute its value. But if it was 
doubtful whether the present re- 
presentation was meant to relate 
to the state of the fund only, or to 
the state of the fund as an element 
of Lord Edward Thynne’s per- 
sonal credit, that question ought 
to have been submitted to the 

The court being equally di- 
vided, the rule would have been 
discharged, but the question being 
of, great importance, a new trial 
was granted on payment of costs, 
in order that it might be raised 
upon the record. I am not, how- 
ever, aware that it was so. The 


point was again raised, but not 
decided, in Toiunley v. Macgregor, 
6 Scott, N. R 906, 6 M. & G. 46, 
S. 0. ; the plea which denied that 
the representation was in writing 
having been held at all events 
ill for argumentativeness. The 
opinion of Lord Abinger and 
Gurney, B., appears, however, to 
be reinforced by that of the Q. B. 
in Sivann v. Phillips, 8 A. & E. 
457. 

In a subsequent case, the court 
of Queen’s Bench held that though 
the action be for money had and 
received to recover cash obtained 
from the plaintiff by means of the 
misrepresentation, still if the mis- 
representation constitute the whole 
of the plaintiff’s case, parol evi- 
dence of it cannot be received. 
Hasloch V. Fergusson, 7 A. & E. 6. 
Whether in a case depending 
partly but not wholly on such 
a misrepresentation, parol evi- 
dence would be admissible, [had 
not, when the fourth edition of this 
work was composed, been decided ; 
but since that time, in a case 
where the plaintiff had been in- 
duced to incur the damage com- 
plained of jDartly by the written 
representation and partly by oral 
representations of the defendant, 
a ruling that the plaintiff was en- 
titled to the verdict, if she was 
substantially and mainly in- 
fluenced by the written represen- 
tation, was upheld by the court of 
error upon a bill of exceptions. 
See Tatton v. Wade, 18 0. B. 
S7L] 
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The act applies to a misrepre- 
sentation by one partner respect- 
ing the credit of the firm. Devcmx 
V. Steinheller, 6 Bing. N. C. 84. 

The action for a misrepresenta- 
tion in the nature of deceit^ seems 
to be an exception from the gen- 
eral rule, that in actions for words, 
or special damage arising there- 
from, the very words must be set 
out, Gutsole V. Mathers, 5 Bowl. 
70, 1 M. & W. 495 ; Bailey v. 
Walford, 9 Q. B. 197. 

As to the effect of simple con- 
cealment of defects upon a contract 
of sale, seeKeates y.LotcI Gadogan, 
10 C. B. 591 ; [Horsfall v. Thomas, 
1 H. & 0. 90 ; S. 0. 31 L. J. 
Exch. 322]. As to the effect of 
fraudulent misrepresentation s of 
the purpose for which the subject 
of demise was to be used upon the 
validity of a lease, see Feret v. Hill, 
15 G. B. 207. [This subject Avas 
much considered in Reg. y. Sadlers 
Go., 4 B. & S. 570 ; S.G, 30 L. J. 
Q. B. 186, 194 ; in Dom. Proc. 10 
H. of L. C. 404 ; and 32 L. J. Q. B. 
'337. 

Where a person has been in- 
duced to buy goods by a fraudulent 
misrepresentation, he is in general 
not only entitled to sue the seller 
for the fraud, but may also on dis- 
coA^ering it, rescind the contract, 
and if he has paid the price, re- 
cover it back under a count for 
money had and recewed to his 
use, provided he can restore the 
article sold in the same state as 
that in which he received it ; 
Glarke v. Dixon, E. B. & E. 148, 


and the cases there cited. But Avhere 
the false representation amounts 
only to a warranty, and the sale is of 
a specific ascertained article, no 
such remedy exists ; for in such 
cases the property (unless the con- 
trary appears to haA^e been intended 
by the parties) passes by the sale ; 
Dixon V. Yates, 5 B. & Ad. 340 ; 
Oilmoiir v. Supple, 11 Moore, P. 
C. C. 551 ; and the Avarranty being 
merely a collateral undertaking in 
consideration of the contract of sale, 
a breach of it affords no gi'ound for 
rescindingthe contract. SeeFoster 
ajDp., Smith, resp., 18 0. B. 156 ; 
and’the judgments in Street Y.Blay, 
2 B. & Ad. 456 ; and Mondel v. 
Steele, 8 M. & W. 858. The term 
Avarranty is, however, constantly 
applied (notAvithstanding the pro- 
test of Lord Abinger, in Ghanter v. 
Hopkins, 4 M. & W. 404) to de- 
scriptions given of the subject- 
matter of the sale, in cases AA-here 
the sale is not of a specific article, 
but only of a certain description of 
article ; cases, therefore, Yiheve the 
projaerty cannot pass by the bar- 
gain ; see Atkinson v. Bell, 8 B. & 
C. 277; Muckloiv v. Mangles, 1 
Taunt. 218. In such cases, the 
so-called Avarranty is a condition 
precedent to the purchasers lia- 
bility to accept or pay, and if the 
article tendered does not corres- 
pond Avith the given description, 
the purchaser is entitled to reject 
it, and (if he has paid for it) to 
recover the price as money re- 
ceived to his use. See Lucy v. 
Mouflet, 5 H. & N. 229; Allan v. 
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LalcCj 18 Q. B. 560; Wieler v, 
Sehilizzi, 17 C. B. 619 ; Mac- 
donald V. Longhottom, 1 E. & 
E. 97t, S. C. 28 Law J., Q. B. 
292 ; Bannerman v. Whiter 10 
C. B. N. S. ; S. C. 81 L. J. C. B 
28 ; Josling v. Kioigsford, 13 C. 
B. N. S. 447. Questions of much 
nicety often arise in considering 
whether the inferior character of 
an article which the jDarties have 
treated as the subject of a sale 
renders it not an article of the 
kind of which it was supposed to 
be on the sale, or is merely a 
breach of a collateral warranty. 
If the case is of the former class, 
as where a gilt bar is innocently 
sold as a bar of gold, the purchaser 
may recover the price paid as 
money received to his use ; if the 
case belongs to the latter class, the 


only remedy open to him is an 
action for the breach of warranty. 
See Jones v. Byde, 5 Taunt. 488 ; 
Baivson v. Gollis, 10 0. B. 523; 
Qompertz v. Bartlett, 2 E. & B. 
849 ; Gurney v. Womersley, 4 E. 
& B. 133 ; R, V. Bryan, 1 Dear. & 
B. a C. E. 98 ; S. C., 26 Law J., 
M. 0. 84 ; Coiitiirier v. Hastie, 8 
Exch. 40, reversed in error, Cam. 
Scacc. 9. Exch. 102 ; Dom. Proc. 
5 H. of Lords Cases, 102 ; Hall v. 
G order, 2 C. B. N. S. 22 ; ib. 89 ; 
Pooley V. Broivn, 11 C. B. IST. S. 
566 ; S. C. 31 L. J. C. P. 134 ; 
HopJdns V. Hitchcock, 14 C. B. N. 
S. 65. As to the admissibility of 
parol evidence in Chancery, to 
show that the parties to a written 
instrument of sale were mistaken 
as to the subject of it, see Price 
V. Ley, 84 L. J. Cha. 530.] 
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TRINITY.— 2 ANN^. 

[reported lord RAYMOND, 909.] 

Ij- a man undertakes to carry goods {a) safely and 
securely, he is responsible for any damage they may 
sustain in the carriage through his neglect, though he 
was not a common carrier, and ^oas to have nothing 
for the carriage. 

In an action upon the case, the plaintiff declared, quod 
cum Bernard the defendant, the 10th of November, 13 
Will. 8, &c., assumpsisset, salvo et secure elevare, Anglich 
to take up several hogsheads of brandy then in a certain 
cellar in D. et. salvo et secure deponere, Anglic^ to lay 
them down again in a certain other cellar in Water-lane : 
the said defendant and his servants and agents, tarn negli- 
genter et improvide, put them down again into the said 
other cellar, quod per defectum curce ipsius the defendant, 
his servants and agents, one of the casks was staved, and 
a great quantity of brandy, viz., so many gallons of brandy, 
was spilt. After not guilty pleaded, and a verdict for the 
plaintiff, there was a motion in arrest of judgment, for 
that it was not alleged in the declaration that the defend- 
a nt was a c ommLQAfl^er, nor averre^ that he had mything 
for his pains. And the case being thought to be a case of 
great consequence, it was this day argued seriatim by the 
whole court. 

Oould, 3. I think this is a good declaration. The 
objection that has been made is, because there is not any 
consideration laid. But I think it is good either way; 
and that any man that undertakes to carry goods, is liable 

YOL. I. 


S. C.Com. 133. 
Salk. 26. 

3 Salk. 11. 
Holt. 13. 
Entry. Salk. 
735. Eaym. 
vol. 8, p. 240. 

* There is a 
report of this 
case, tot. verb., 
iu the Bar- 
grave MSS. No. 
66, and 182, 
therein said 
“to be tran- 
scribed from 
the MS. 
Keports of 
fferhert Jacob, 
Esq., of the 
Inner Temple, 
written with 
his own hand.” 

{a) Tide 
Jones on 
Bailments, 60. 


GrOULD, J. 


N 
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Goitld, J. to an action, be he a common carrier, or whatever he is, if 
through his neglect they are lost, or come to any damage ; 
and if a ^rcemmm be laid to be given, then it is without 
question so. The reason of the action is, the particular 
i trust reposed in the defendant, to which he has concurred 
; by his assumption, and in the executing which he has 
. miscarried by his neglect. But if a man undertakes to 
ibuild a house, without anything to be had for his pains, 
an action will not lie for non-performance, because it is 
nudum factum. So is the 3 Hen. 6. 36, So if goods are 
deposited with a friend, and are stolen from him, no action 
will lie. 29 Ass. 28. But there will be a difference in 
Hhat case upon the evidence, how the matter appears: if 
; they were stolen by reason of a gross neglect in the bailee, 
i the trust will not' save him from an action ; otherwise, if 
ithere be no gross neglect. So is Doct. et Stud. 129, upon 
that difference. The same difference is, where he comes 
to goods by finding. Doct. et Stud, ubi supm, Ow. 141. 
But if a man takes upon him expressly to do such a fact 
safely and securely, if the thing comes to any damage by 
his miscarriage, an action will lie against him. If it be 
only a general bailment, the bailee will not be chargeable, 
without a gross neglect. So is Keilw. 160. 2 Hen. 7. 11. 

. 22 Ass. 41. 1 K. 10. Bro. Action sur le case, 78. South- 
cotds case is a hard case indeed, to oblige all men that 
take goods to keep to a special acceptance that they will 
keep them as safe as they would do their own, which is a 
thing no man living that is not a lawyer could think 
of ; and indeed it appears by the report of that case in 
Cro. Eliz. 815, that it was adjudged by two judges only, 
viz., Oaivdy and Clench But in 1 Yent. 121, there is a 
breach assigned upon a bond conditioned to give a true 
account, that the defendant had not accounted for 30Z. ; 
the defendant showed that he locked the money up in his 
master s warehouse, and it was stolen from thence, and 
that was held to be a good account. But when a man 
undertakes specially to do such a thing, it is not hard to 
charge him for his neglect, because he has the goods com- 
mitted to his custody upon those terms. 
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PowySj J., agreed upon the neglect. 

Poivellj J. The doubt is, because it is not mentioned 
in the declaration that the defendant had anything for his 
pains, nor that he was a common porter, which of itself 
imports a hire and that he is to be paid for his pains. So 
that the question is, whether an action will lie against a 
man for doing the office of a hiend, when there is not any 
particular neglect shown ? And I hold, an action will lie^ 
as this case is. And in order to make it out, I shall first 
show that there are great authorities for me, and none 
against me ; and then, secondly, I shall show the reason 
and gist of this action ; and then, thirdly, I shall consider 
Southcote's case. 

1. Those authorities in the Kegister, 110, a. b. of the 
pipe of wine, and the cure of the horse, are in point ; and 
there can be no answer given them, but that they are 
writs which are framed short. But a writ upon the case 
must mention everything that is material in the case ; 
and nothing is to be added to it in the count, but the time 
and such other circumstances (a). But even that objection 
is answered by East. Entr. 13, c. where there is a declain- 
tion so general. The year-books are full in this point. 
43 Edw. 3. 38, a. there is no particular act showed ; there 
indeed the weight is laid more upon the neglect than the 
contract. But in 48 Edw. 3. 6. and 19 Hen. 6. 49. there 
the action is held to lie upon the undertaking, and that 
without that it would not lie ; and therefore the under- 
taking is held to be the matter traversable, and a writ is 
quashed for want of laying a place of the undertaking. 
2 Hen. 7. 11, 7 Hen. 4. 14. these cases are all in point, 
and the action adjudged to lie upon the undertaking. 

2. How to give the reason of these cases, the gist of 
these actions is the undertaking. The party’s special] 
asswipsit and undertaking obliges him so to do the thing, j 
that the bailor come to no damage by his neglect. And 
the bailee in this case shall answer accidents, as if the 
goods are stolen ; but not such accidents and casualties as 
happen by the act of God, as fire, tempest, &c. (b). So it is 
1 Jones, 179. Palm. 548 ; for the bailee is not bound upon 


Powys, J. 
Powell, J. 


(a) [Not so now. 
See “The Com- 
mon Law Pro- 
cedure Act,” 
1852, ss. 2 & 

3.3 


(&) [See the ob- 
servations of 
the Court in 
Taylor v, 
Ocddwellf 3 
B. & S. 826 ; 
S. 0. 32 
L. J. Q. B. 
164.] 
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Powell, J. 


{a) Vide Com, 
t)27 Burr,1638. 


any undertaking against the act of God. Justice Jones, 
in that case, puts the case of the 22 Ass., where the ferry- 
man overladed the boat. That is no authority, I confess, 
in that case ; for the' action there is founded upon the 
ferryman’s act, viz., the bverlading the boat. But it 
would not have lain, says he, without that act ; because 
the ferryman, notwithstanding his undertaking, was not 
bound to answer for storms. But that act would charge 
him without any undertaking, because it was his own 
wrong to oveiiade the boat. But bailees are chargeable 
in case of other accidents, because they have a remedy 
against the wrong-doers : as in case the goods are stolen 
from him, an appeal of robbery -will lie, wherein he may 
recover the goods, which cannot be had against enemies, 
in case they are plundered by them; and therefore in 
that case he shall not be answerable. Bj^^^jtJs objected, 
that here is n£^on§ideratipp. to ground the action upon. 
But as to this, the difference is, between being obliged to 
do the thing, and answering for things which he had 
taken into his custody upon such an undertaking. An 
action indeed will not lie for not doing the thing, for 
want of a sufficient consideration: but yet if the bailee 
mil take the goods into his custody, he shall be answer- 
able for them ; for the taking the. goods into his custody 
is his own act. And tMs^ aptionT.s,, founded upop^^Ah 
warranty , upon which I have been contented to trust you 
with the goods, which without such a warranty I would 
not have done. And a man may warrant a thing without 
any consideration. And therefore when I have reposed 
a trust in you upon your undertaking, if I suffer, when I 
have so relied upon you, I shall have my action. Like 
the case of the Countess of Salop. An action will not lie 
against a tenant at will generally, if the house be burnt 
down. But if the action had been founded upon a special 
undertaking, as that in consideration the lessor would let 
him live in the house he promised to deliver up the house 
to him again in as good repair as it was then, the (a) action 
would have lain upon that special undertaking. But there 
the action was laid generally. 
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S. Soiitkcote's (ct) case is a strong autliority ; and the 
reason of it comes home to this, because the general bail- 
ment is there taken to be an undertaking to deliver the 
goods at all events, and so the judgment is founded upon 
the undertaking. But I cannot think that a general bail- 
ment is an undertaking to keep the goods safely at all 
events : that is hard. Coke reports the case upon that 
reason ; but makes a difference where a man undertakes 
a case specially, to keep goods as he will keep his own. 
Let us consider the reason of the case: for nothing is 
law that is not reason. Upon consideration of the 
authorities there cited, I find no such difference. In 
9 Edw. 4. 40. b. there is such an opinion by Danby. 
The case in 3 Hen. 7. 4. was of a special bailment, so that 
that case cannot go very far in the matter. 6 Hen. 7. 12. 
there is such an opinion, by the by. And this is all 
the foundation of Soiithcote's case. But there are cases 
there cited which are stronger against it, as 10 Hen. 
7. 26. 29 Ass. 28. the case of a pawn. My lord Coke 
would distinguish that case of a pa^vn from a bailment 
because the pawnee has a special property in the pa^vn ; 
but that will make no difference, because he has a special 
property in the thing bailed to him to keep, 8 Edw. 2. 
Fitzh. Detinue, 59, the case of goods bailed to a man, 
locked up in a chest, and stolen ; and for the reason of 
that case, sure it would be hard that a man that takes 
goods into his custody to keep for a friend, purely out of 
kindness to his friend, should be chargeable at all events. 
But then it is answered to that, that the bailee might 
take them specially. There are many lawyers do not 
know that difference ; or, however it may be with them, 
half mankind never heard of it. So, for these reasons, I 
think a general bailment is not, nor cannot be taken to 
be, a special undertaking to keep the goods bailed safely 
against ah events. But if (b) a man does undertake' 
specially to keep goods safely, that is a waiTanty, and 
wih oblige the bailee to keep them safely against perils, 
where, he has his remedy over, but not against such 
where he has no remedy over. 


POWELI, J. 

(a) Tliat notion 
in Southcote's 
case, 4 Eep. 83, 
b. that a gene- 
ral bailment, 
and a bailment 
to be safely 
kept, is all 
one, was denied 
to be law by 
the wholCj 
court, ex rela- 
tione 7)i‘ri 
Bunlury. 


{!)) nde Jones, 
44. 
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Holt, C. J. The case is shortly this. This defendant 
undertakes to remove goods from one cellar to another, 
and there lay them down safely ; and he managed them 
so negiigeotly, that for want of care in him some of the 
goods were spoiled. Upon not guilty pleaded, there has 
been a verdict for the plaintiff, and that upon full 
evidence, the cause being tried before me at Guildhall. 
There has been a motion in arrest of judgment, that the 
declaration is insufficient because the defendant is neither 
laid to be a common porter, nor that he is to have any 
reward for his labour, so that the defendant is not charge- 
able by his trade, and a private person cannot be charged 
in an action without a reward. 

I have had a gi'eat consideration of this case; and 
because some of the books make the action lie upon the 
reward, and some upon the promise, at first I made a 
great question whether this declaration was good. But 
upon consideration, as this declaration is, I think the 
action will well lie. In order to show the grounds upon 
which a man shall be charged with goods put into his 
custody, I must show the several sorts of bailments . 
And (a) there are si^ sorts of bailm ents. The first sort (h) 
of bailment is, a bare naked bailment of goods, delivered 
by one man to another to keep for the use of the bailor ; 
and this I call a depositum, and it is that sort of 
bailment which is mentioned in Southcotds case. The 
second sort is, when goods or chattels that are useful are 
lent to a friend gratis, to be used by him ; and this is 
called commodatum (c), because the thing is to be restored 
in specie. The third sort is, when goods are left with the 
bailee to be used by him for hire ; this is called locatio et 
conductio, and the lender is called locator, and the bor- 
rower conductor. The fourth sort is, when goods or 
chattels are delivered to another as a pawn, to be a 
security to him for money borrowed of him by the bailor ; 
and this is called in Latin, vadium, and in English, a 
pawn or a pledge. The fifth sort is, when goods or chattels 
are delivered to be carried, or something is to be done 
about them for a reward to be paid by the person who 
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delivers them to the bailee, who is to do the thing about 
them; The sixth sort is, when there is a delivery of goods 
or chattels to somebody who is to carry them, or do some- 
thing about them gratis, without any reward for such his 
work or carriage, which is this present case. I mention 
these things, not so much that they are all of them so 
necessary in order to maintain the proposition which is 
to be proved, as to clear the reason of the obligation 
which is upon persons in cases of trust. 

As to the (a) first sort, where a man takes goods in his 
custody to keep for the use of the bailor, I shall consider 
for what things such a bailee is answerable. He is not 
answerable if they are stole without any fault in him, 
neither will a common neglect make him chargeable, but 
he must be guilty of some gross neglect There is, I 
confess, a great authority against me; where it is held 
that a general delivery will charge the bailee to answer 
for the goods if they are stolen, unless the goods are 
specially accepted to keep them only as you will keep 
your own. But (b) my Lord Coke has improved the case 
in his report of it ; for he will have it, that there is no 
difference between a special acceptance to keep safely, 
and an acceptance generally to keep. But there is no 
reason or justice, in such a case of a general bailment, 
and where the bailee is not to have any reward, but keeps 
the goods merely for the use of the bailor, to charge him 
without some default in him (c). For if he keeps the 
goods in such a case with an ordinary care, he has per- 
formed the trust reposed in him. But according to this 
doctrine the bailee must answer for the wrongs of other 
people, which he is not, nor cannot be sufficiently armed 
against. If the law be so, there must be some just and 
honest reason for it, or else some universal settled rule 
of law upon which it is grounded; and therefore it is 
incumbent upon them that advance this doctrine to show 
an undisturbed rule and practice of the law according .to 
this position. But to show that the tenor of the law was 
always otherwise, I shall give a history of the authorities 
in the books in this matter; and by them show, that 


Holt, C. J. 


(a) VicZe Jones, 
36. 


(h) Videh. 
Ray. 655. 
Jones, 46. 


(c) Jor.cp, 
46, 62. 
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Holt, C. j. there never was any such, resolution given before South- 
cote's case. The 29 Ass. 28 is the first case in the books 
upon that learning ; and there the opinion is, that the 
bailee is not chargeable, if the goods are stole. As for 
8 Edw. 2 Fitzh. Detinue, 59, where goods are locked in a 
chest, and left with the bailee, and the owner took away 
the key, and the goods were stolen, it was held that the 
bailee should not ans-wer for the goods ; that case they say 
differs, because the bailor did not trust the bailee with 
them. But I cannot see the reason of that difference, 
nor why the bailee should not be charged with goods in 
a chest, as well as with goods out of a chest: for the 
bailee has as little power over them w^hen they are out of 
a chest, as to any benefit he might have by them, as when 
they are in a chest ; and he has as great power to defend 
them in one case as in the other. The case of 9 Edw. 
4. 40. b. was but a debate ^at bar ; for Danhy was but a 
counsel then : though he had been chief justice in the 
beginning of Edw. 4. yet he was removed, and restored 
again upon the restitution of Hen. 6. as appears by 
Dugdale’s Chronica Series, So that what he said cannot 
be taken to be any authority, for he spoke only for his 
client ; and Qenny, for his client, said the contrary. The 
case in 3 Hen. 7. 4, is but a sudden opinion, and that by 
half the court ; and yet, that is the only ground for this 
opinion of my Lord Gohe, which besides he has improved. 
But the practice has been always at Guildhall, to disallow 
that to be a sufficient evidence to charge the bailee. 
And it was practised so before my time, all chief justice 
Pemberton's time, and ever since, against the opinion of 
that case. When I read Southcote's case heretofore, I was 
not so discerning as my brother Powys tells us he was, 
to disallow that case at first; and came not to be of 
this opinion till I had well considered and digested that 
matter. Though, I must confess, reason is strong against 
the case, to charge a man for doing such a friendly act for 
his friend ; but so far is the law from being so unreason- 
able, that such a bailee is the least chargeable for neglect 
Yinif (^) the goods bailed to him 
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but as be keeps bis own, tbougb be keeps bis own but Holt, C. J. 
negligently, yet be is not chargeable for them; for the 
keeping tbem as be keeps bis own is an argument of bis 
honesty. A fortiori, he shall not be charged where they 
are stolen without any neglect in him. Agreeable to this 
is Bracton, lib. 3. c. 2. 99. b. ‘Is apiid qiiem res deponitiir, 
re ohligatur, et de ed re, qitam accepit, restituendd tene- 
tiir, et etiam ad id, si quid in re depositd dolo com- 
miserit ; cidpce autem nomine non tenetur, scilicet 
desidicB ml negligentice, qnico qni negligenti amico rem 
custodiendam tradit, sibi ipsi et proprice fcctuitati hoc 
debet impiitare! As suppose the bailee is an idle, care- 
less, drunken fellow, and comes home drunk, and leaves 
all his doors open, and by reason thereof the goods happen 
to be stolen and his own ; yet he shall not be charged, 
because it is the bailor’s own folly to trust such an idle 
fellow (a). So that this sort of bailee is the least respon- W 

. . Doorman v. 

sible for neglects, and under the least obligation of any Jenhms, 2 A. 
one, being bound to no other care of the bailed goods than 
he takes of his own. This Bracton I have cited is, I con- 
fess, an old author ; but in this his doctrine is agreeable 
to reason, and to what the law is in other countries. The 
civil law is so, as you have it in Justiniau’s Inst. lib. 3. 
tit. 15. There the law goes further ; for there it is said : 

^ Ex ep solo tenetur, si quid dolo commiserit : culpce 
cmtem nomine, id est, desidice ac negligentice, non tene- 
tur. Itaque securus est qui parum diligenter custoditam 
rem furto amiserit, quia qui negligenti amico reon 
custodiendam tradit, non ei, sed suce facilitati, id im- 
putare debet J So that such a bailee is not chargeable 
without an apparent gTOss neglect. And if there is such 
a gross neglect, it is looked upon as an evidence of fraud. 

Nay, suppose the bailee undertakes safely and secmely to 
keep the goods, in express words ; yet even that would 
not charge him with all sorts of neglects ; for if such a 
promise were put into writing, it would not charge so far, 
even then. Hob. 34. a covenant, that the covenantee 
shall have, occupy, and enjoy certain lands, does not bind 
against the acts of wrong-doers. 3 Cro. 214, acc., 2 Cro. 
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(a) Tiis is 
cited from 
Bracton, but 
is in effect the 
text of Just. 
Inst. lib. 3. tit. 
1 5. text 2. 


425, acc., upon a promise for quiet enjoyment. And if a 
promise will not charge a man against wrong-doers, when 
put in writing, it is hard it should do it more so when 
spoken. Doct. & Stud. 130. is in point, that though a 
bailee do promise to re-deliver goods safely, yet if he 
have nothing for the keeping of them, he will not be 
answerable for the acts of a wrong-doer. So that there 
is neither sufficient reason nor authority to support the 
opinion in Southcote's case. If the bailee be guilty of 
; gross negligence, he will be chargeable, but not for any 
! ordinary neglect. 

As to the second sort of bailment, viz. commodatumj or 
lending gratis, the borrower is bound to the strictest care 
and diligence to keep the goods, as to restore them 
back again to the lender ; because the bailee has a benefit 
‘ by the use of them, so as if the bailee be guilty of the least 
neglect he will be answerable ; as if a man should lend 
another a horse to go westward, or for a month ; if the 
bailee go northward, or keep the horse above a month, if 
any accident happen to the horse in the northern journey, 
or after the expiration of the month, the bailee will be 
chargeable; because he has made use of the horse con- 
trary to the trust he was lent to him under ; and it may 
be, if the horse had been used no otherwise than he was 
lent, that accident would not have befallen him. This is 
mentioned in Bracton, uhi supra : his words are (a), ' Is 
autem cui res aliqua utenda datur, re obligatur, quce 
comr)wdata est, sed magna differentia est inter mutuum 
et commodatum ; quia is qui rem mutuam accepit, ad 
ipsam restituendam tenetur, vel ejus pretium, si forte 
incendio, ruind, oiaufragio, aut latronum vel hostium 
incursu, consumpta fuerit, vel deperdita, suhtracta vel 
ahlata. JEt qui rem utendam accepit, non sufficit ad rei 
custodiam, quod talem diligentiam adhibeat, qualem suis 
rebus propriis adhibere solet, si alias earn diligentius 
potuit custodire; ad vim autem majorem, vel casus for- 
tuitos non tenetur quis, nisi culpa sua intervenerit Ut 
si rem sibi commodatum domi, secum detulerit cum 
peregre profectus fuerit, et illam incursu hostium vel 
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prcBdonumy vel naufragio, mniserit, non est diibiiim Holt, C.J. 
quin ad rei restitutionem teneatiir! I cite this author, 
though I confess he is an old one, because his opinion is 
reasonable, and very much to my present purpose, and 
there is no authority in th,e law to the contrary. But if 
the bailee put his horse in his stable, and he were stol^ . 
from thence, the bailee shall not be answerable for him. 

But if he or his servant leave the house or stable doors 
open, and the thieves take the opportunity of that and 
steal the horse, he will be chargeable ; because the neglect 
gave the thieves the occasion to steal the horse. Bracton 
says, the bailee must use the utmost care ; but yet he 
shall not be chargeable, where there is such a force as he 
cannot resist. 

As to the third sort of bailment, scilicet locatio, or 
lending for hire, in this case the bailee is also bound to 
take t he utmost, car e_, a nd to jre turn the good s when the 
time ^ jthe hiring is ex^irei^ And here again I must 
recur to my old author, fol. 62, b. {a) : ' Qui pro usu vesti- (a) Just. Inst. 
mentoTum auri vel argenti, vel alterius ornamenti, vel text 
jumenti, mercedem dederit vel pTomiserit, talis ah eo 
desidemtuT custodia, qualem (6) diligentissimus pater- Q>) Jones, 
familias suis rebus adliihet, quam si prcestiterit et rem 
aliquo casu amiserit, ad rem restituendam own tenehitiir. 

Nec sufficit aliquem talem diligentiaon adhiheo'e, qualem 

suis o-'ehus po'oponis adhiheo^et, oiisi taleon adhibueonfj de 

qua supeonus dictum est! From whence it appears, that | 

if goods are let out for a reward, the hirer is bound to i 

the (c) utmost diligence, such as the most diligent father |(c) Comm. 

of a family uses ; and if he uses that, he shall be dis- inst u^b. tit. 

charged. But every man, how diligent soever he be, 

being liable to the accident of robbers, though a diligent 

man is not so liable as a careless man, the (d!) bailee shall (d) D. acc.jpo5?,- 

not be answerable in this case, if the goods are stolen. ‘ ^ 

As to the fourth sort of bailment, viz. vadiuon, or a 
pawn, in this I shall consider two things; first, what 
property the pawnee has in' the pawn or pledge ; and, 
secondly, for what neglects he shall make satisfaction, (e) S.^. 3 Salk. 
As to the first, he has a special property, for (e) the pawn g^lk. 522 , 
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Holt, C. J. ig a securing to tlie pawnee, that he shall he repaid his 

debt, and to compel the pawnor to pay him. But if the 

(a) S. P.S Salk. it will be the worse for using, the (a) 

268. Holt, 528. pawnee cannot use it, as clothes, &c. ; but if it be such as 
Salk. 522. ^ -r* • i ^ i 

will be never the worse, as if jewels for the purpose were 

(h) Ibid. Tide pawned to a lady, she (b) might use them : but then she 

must do it at her peril ; for whereas, if she keeps them 

locked up in her cabinet, if her cabinet should be broken 

open, and the jewels taken from thence, she would be 

excused; if she wears them abroad, and is there robbed of 

them, she will be answerable. And the reason is, because 

I the pawn is in the nature of a deposit, and, as such, is not 

Jjable to be used. And to this effect is Ow. 123. But if 

the pawn be of such a nature, as the pawnee is at any 

charge about the thing pawned, to maintain it, as a horse, 

(c) lUd. Yidd cow, &c., then (c) the pawnee may use the horse in a rea- 
Jones, 80, 81. 1 . ^ \ o • 

[Distress in ^ soiiable manner, or milk the cow, &c., in recompence for 

cannot meat. As to the second point, Bractoii, 99, b. gives 

you the answer : — ' Creditor, qui pigmis accepit, re obli- 

gatur, et ad illam restitiiendam tenetur ; et cum hujus- 

modi res in pignus data sit utriusque gratid, scilicet 

debitoris, quo magis ei pecunia crederetur, et creditoris 

quo magis [ei] in tuto sit creditum, suffucit ad ejus rei 

custodiam diligentiam exactam adhibere, quam si prce- 

stiterit, et rem casw amiserit, securus esse possit, nee 

{d) Thisisalso imvedictuT cveditum petere (d)! In effect, if a creditor’ 
the text of , ^ ^ ^ j 

Just. Inst. lib. takes a pawn, ne is bound to restore it upon the payment! 

i sufScient, if the pawnee use true’ 

^ignore. diligence, and he will be indemnified in so doing, and not- 
withstanding the loss, yet he shall resort to the pawnor 


Bignell v. 
Clarhy 5 H. 
& N. 485 ; 

S. C. 29 
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for his debt. Agreeable to this is 29 Ass. 28, and South- 
cote's case is. But, indeed, the reason given in Southcote’s 
case is, because the pawnee has a special property in the 
pawn. But that is not the reason of the case ; and there 
is another reason given for it in the book of Assize, which 
is indeed the true reason of all these cases, that the law 
requires nothing extraordinary of the pa^vnee, but only 
that he shall use an ordinary care for restoring the goods. 
But, indeed, if the money for which the goods were pawned 
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be tendered to tlie pawnee before they are lost, then the 
pawnee'shall be answerable for them ; because the pawnee, 
by detaining them after the tender of the money, is a 
wrong-doer, and is a wrongful detainer of the goods, and 
the special property of the pawmee is determined. And a 
man that keeps goods by wrong must be answerable for 
them at all events ; for the detaining of them by him is 
the reason of the loss. Upon the same difference as the 
law is in relation to pawns, it will be found to stand in 
relation to goods found. 

As to the fifth sort of bailment, viz. a delivery to carry 
or othewise manage, for a reward to be paid to the 
bailee, those cases are of two sorts ; e ither a delivery to 
o^^yi^t exercises a ^ employ mepk a 

private person. First, if it be to a person of the first] 
sort, and he is to have a reward, he is bound to answer 
for the goods at all events. And this is the case of the * 
common carrier, common hoyman, master of a ship, &c. : i 
which case of a master of a ship was first adjudged, 26 
Car. 2, in the case of 3Iors v. Shie, Eaym. 220. 1 Vent. 
190, 238. The law charges this person thus entrusted to 
carry goods, against all events, but acts o f God, and of the 
enemies of the king. For though the force be never so 
great, as if an irresistible multitude of people should rob 
him, nevertheless he is chargeable. And this is a politic 
establishment, contrived by the policy of the law (a), for 
the safety of all persons, the necessity of whose affairs 
oblige them to trust these sorts of persons, that they may 
be safe in their ways of dealing ; for else these carriers 
might have an opportunity of undoing all persons that had 
any dealings with them, by combining -with thieves, &c., 
and yet doing it in such a clandestine manner as would 
not be possible to be discovered. And this is the reason 
the law is founded upon in that point. The second sort^^ 
are bailies, factors, and such like. And though a baily ^ 
is to have a reward for his management, yet he is only to 
do the best he can ; and if he be robbed, &c., it is a good 
account. And the reason of his being a servant, is not 
the thing ; for he is at a distance from his master, and 
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(a) Just. Inst, 
lib. 4. tit. 5. 
text 3. Vide 
Vinn. Comm, 
in Just. Inst, 
lib. 3. tit. 27. 
text 11. n. 2. 
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Hoi,t, C. J. acts at discretionj receiving rents and selling corn, &c. 

And yet if lie receives liis master’s money, and keeps it 
locked up witk a reasonable care, lie skall not be answer- 
able for it, though it be stolen. But yet. this servant is 
not a domestic servant, nor under his master s immediate 
^care. But the true reason of the case is, it would be 
unreasonable to charge him with a trust, further than the 
nature of the thing puts it in his power to perform it. But 
it is allowed in the other cases, by reason of the necessity 
^pf the thing. The same law of a factor. 

As to the sixth sort of bailment, it is to be taken, that 
the bailee is to have no reward for his pains, but yet that 
by his ill manageinept the^ goods are spoiled. Secondly, 
it is to be understood, that there „waa.^ neglect [in the 
inanagement. But thirdly, if it had appeared that the 7 
mischief happened by any person that met the cart in the 
way, the bailee had not been chargeable. As if a drunken 
man had come by in the streets, and had pierced the cask 
of brandy; in this case the defendant had not been 
answerable for it, because he was to have nothing for his 
pains. Then the bailee having undertaken to manage the 
goods, and having managed them ill, and so by his neglect 
a damage has happened to the bailor, which is the case in 
question, what will you call this ? In Bracton, lib. 3. 100, 
it is called onandaUmi, It is an obligation which arises 
ex mandate. It is what we caU in English an acting by 
commission. And if a man acts by commission for another 
gratis, and in the executing his commission behaves him- 
self negligently, he is answerable. Vinnius, in his Com- 
mentaries upon Justinian, lib. 3. tit. 27. 684, defines 
mandatmn to be contractus quo aliquid gratidto geren- 
dum committitur et accipitnr. This undertaking obliges 
the undertaker to a diligent management. Bracton, uhi 
supra, says, ' ContraMtur etiam obligatio non solum 
scripto et verbis, sed et consensu, sicut in contractibus 
honmfidei; ut in emptionibus, venditionibus, locationi^ 
bus, conductionibus, societatibus et mandatis! I do not 
find this word in any other author of our law, besides in 
this place in Bracton, which is a full authority, if it be not 
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thought too old. But it is supported by good reason and Holt, C. J. 
authority. 

The reasons are, first, because, in such a case, a neglect 
is a deceit to the bailor. For, when he entrusts the bailee 
upon his undertaking to be careful, he has put a fraud 
upon the plaintiff by being negligent, his pretence of care 
being the persuasion that induced the plaintiff to trust 
him. And a breach of a trust undertaken voluntarily will bel 
a good ground for an action. 1 Eoll. Abr. 10 . 2 Hen. 7. 11. 
a strong case to this matter. There the case was an action 
against a man who had undertaken to keep an hundred 
sheep, for letting them be drowned by his default. And 
there the reason of the judgment is given, because when 
the party has taken upon him to keep the sheep, and after 
suffers them to perish in his default ; inasmuch as he has 
taken and executed his bargain, and has them in hig 
custody, if, after, he does not look to them, an action lies. 

For here is his own act, his agreement and promise, 
and that after broke of his side, that shall give a sufficient 
cause of action. 

But, secondly, it is objected, that there is no considera- 
tion to ground this promise upon, and therefore the under- 
taking is but nudum pactum. But to this I answer, that th^ 
owner’s trusting him with the goods is a sufficient conside- 
ration to obhge him to a careful management. Indeed if 
the agreement had been executory, to carry these brandies 
from the one jplace to the other such a day, tKe (a) defend- {a) Jones, 
ant had not been bound to carry them. But this is a ' ^ * 

different case, for assumpsit does not only signify a future 
agreement, but in such a case as this, it signifies an actual 
entry upon the thing, and taking the trust upon himself. 

And if a man (6) will do that, and miscarries in the per^^ {h) Just. Inst, 
formance of his trust, an action will lie against him 
that, though nobody could have compelled him to do the I 
thing. The 19 Hen. 6. 49. and the other cases cited by 
my brothers, show that this is the difference. But in the 
11 Hen. 4. 33. this difference is clearly put, and that is the 
only case concerning this matter, which has not been cited 
by my brothers. There the action was brought against a 
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carpenter, for that he had undertaken to build the plain- 
tiff a house within such a time, and had not done it, and 
it was adjudged the action would not lie. But there the 
question was put to the court — ^what if he had built the 
house unskilfully ^ — and it is agreed in that case an action 
would have lain. There has been a question made, If I 
deliver goods to A., and in consideration thereof he pro- 
mise to re-deliver them, if an action will lie for not re- 
delivering them; and in Yelv. 4. judgment was given that 
the action would lie. But that judgment was afterwards 
reversed ; and, according to that reversal, there was judg- 
ment afterwards entered for the defendant in the like case, 
Yelv. 128. But those cases were grumbled at; and the 
reversal of that judgment in Yelv. 4. was said by the 
judges to be a bad resolution ; and the contrary to that 
reversal was afterwards most solemnly adjudged in 2 Cro. 
667. Tr. 21 Jac. 1. in the King’s Bench, and that judgment 
affirmed upon a writ of error. And yet there is no benefit 
to the defendant, nor no consideration in that case, but the 
having the money in his possession, and being trusted 
with it, and yet that was held to be a good consideration. 
And so a bare being trusted Avith another man’s goods 
must be taken to be a sufficient consideration, if Jhe "bailee 
once enter upon the Jrust, and take the goods into his 
possess ion. The declaration in the case of Mors v. Slue, 
was drawn by the greatest draAver in England m that time ; 
and in that declaration, as it Avas always in all such cases, 
it Avas thought most prudent to put in, that a reAvard was 
to be paid for the carriage. And so it has been usual to 
put it in the Avrit, Avhere the suit is by original. I have 
said thus much in this case, because it is of great con- 
sequence that the laAV should be settled in this point ; 
but I do not know whether I may have settled it, or may 
not rather have unsettled it. But hoAvever that happen, I 
have stirred these points, which wiser heads in time may 
settle. And judgment Avas given for the plaintiff. 
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The case of Ooggs v. Bernard, 
is one of the most celebrated ever 
decided in Westminster Hall, and 
justly so, since the elaborate judg- 
ment of Lord Holt contains the 
first well-ordered exposition of the 
English law of bailments. The 
point which the decision dii'ectly 
involves, viz., that if a man under- 
take to carry goods safely, he is 
responsible for damage sustained 
by them in the carriage through 
his neglect, though he was not a 
common carrier, and was to have 
nothing for the carriage, is now 
clear law, and forms part of a 
general proposition in the law of 
principal and agent, which may be 
stated in the following words, viz. : 
— The confidence induced hy un- 
dertaking any service for another 
is a sufficient legal consideration 
to create a duty in the perform- 
ance of it. See Shillibeer v. Glynn, 
2 M. & W. 143 ; Whitehead v. 
Greetham, 2 Bing. 464. And this 
proposition includes cases stronger 
than that reported in the text. 
For there Bernard had undertaken 
to lay the goods down safely, 
whereby he introduced a special 
term into his contract ; for it will 
be seen from the judgments, par- 
ticularly Lord Holt’s, that notwith- 
standing what was said by Lord 
Coke in Southcotds case, there is 
difference between the effect of a 
gratuitous undertaking to keep or 
carry goods, and a gratuitous un- 
dertaking to keep or carry them 
safely. The distinction ought, 
however, to be observed between 

VOL. I. 


actual insurance of safety of the 
goods, and a contract to take due 
care for their safety. [See Harri- 
son V. The London and Brighton 
and S. Coast Bail. Go., 29 L. J. 
Q. B. 209 ; Oakley v. The Ports- 
mouth and Byde Steam Packet 
Co., 11 Exch. 618.] The latter 
seems to include an obligation to 
carry safely; Collett v. London 
and Pf. W. Bail. Go., 16 Q. B. 984 ; 
[see Blake v. The Q. W. Bail. Co., 
7 H. & K 987; S. 0. 31 L. J. 
Exch. 346]. But, under the rule 
just laid down, a gratuitous and 
voluntary agent who has given no 
special undertaking, though the 
degree of his responsibility is 
greatly inferior to that of a hired 
agent, is yet bound not to be 
guilty oi -gross negligence. This 
proposition is affirmed by several 
recent cases. In Wilkinson v. 
Coverdale, 1 Esp. 74, it was alleged 
that the defendant had undertaken 
gratuitously to get a fire policy 
renewed for the plaintiff, but had, 
in doing so, neglected certain 
formalities, the omission of which 
rendered the policy inoperative. 
Upon its being doubted at Hisi 
Prius whether an action would 
lie under these circumstances, 
Erskine cited a MS. note of Mr. 
Justice Buller in Wallace v. Tel- 
fair, wherein that judge had ruled, 
under similar cmcumstances, that, 
though there was no consideration 
for one party’s undertaking to 
procure an insurance for another, 
yet, where a party voluntarily un- 
dertook to do it, and proceeded 
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to carry Hs tindertaMiig into 
effect by getting a policy under- 
written, but did it so negligently 
or unshilfully that the party could 
derive no benefit from it, in that 
ease he should be liable to an 
action; in which distinction Lord 
Kenyon acquiesced. So in Beau- 
champ V. Poioley, 1 M. & Rob. S8, 
where the defendant, a stage- 
coachman, received a parcel to 
carry gratis^ and it was lost upon 
the road, Lord Tenterden directed 
the jury to consider whether there 
w^as great negligence on the part 
of the defendant, and the jury 
thinking that there was, found a 
verdict against him. So, too, in 
Boorman v. JenJdns, 2 A. & E. 
256, in assumpsit against the de- 
fendant, as bailee of money en- 
trusted to him to keep without 
reward, it was proved that he had 
given the following account of its 
loss, viz, that he was a coffee- 
house keeper, and had placed the 
money in his cash-box in the tap- 
room, which had a bar in it, and 
was open on Sunday, though the 
other parts of his house were not, 
and out of which the cash-box was 
stolen upon a Sunday. The Lord 
Chief Justice told the jury that it 
did not follow, from the defendant’s 
having lost his own money at the 
same time as the plaintiff’s, that 
he had taken such care of the 
plaintiff’s money as a reasonable 
man would ordinarily take of his 
own ; and he added, that that fact 
afforded no answer to the action, 
if they believed that the loss oc- 


curred from gross negligence. The 
jury having found a verdict for the 
plaintiff, the coui-t refused to set 
it aside. 

It is clear, from the above deci- 
sions, that a gratuitous bailee or 
other agent is chargeable when he 
has been guilty of gross negli-j^ 
gence ; and it is equally clear both 
from the words of the judges in 
several of the above-cited cases, 
and also from express decisions, 
that for no other kind of negligence 
will he be liable, except^^dn the 
single case which shall . by-and-];)y 
be specified. In Boorman v. 
Jenkins, Patteson, J., says, It is 
agreed on all hands that the de- 
fendant is not liable, unless he has 
been guilty of gross negligence.” 
^"The counsel,” says Taunton, J., 
^"properly admitted, that as this 
bailment was for the benefit of 
the bailor, and no remuneration 
was given to the bailee, the action 
could not be maintainable except 
in the case of gross negligence!' 
In Shiells v. Blachhurne, 1 H. Bl. 
158, the defendant having received 
orders from his correspondent in 
Madeira to send a quantity of cut 
leather thither, employed Goodwin 
to execute the order. Goodwin 
accordingly prepared it, and sent 
it, along with a case of leather of 
the same description belonging to 
himself, to the defendant, who, to 
save the expense of two entries, 
voluntamly and ^vithout compen- 
sation, by agreement mth Good- 
win, made one entry of both cases, 
but entered them by mistake as 
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wrought leather; instead of dressed 
leather; in consequence of which 
mistake the cases were both 
seized ; and an action having been 
brought by the assignees of Good- 
win, who had become bankrupt, 
against the defendant, to recover 
compensation for the loss, the 
general issue was pleaded, and 
there was a verdict for the plain- 
tiff,' whick the court set aside, and 
granted a new trial, upon the 
ground that the defendant was not 
guilty either of gross negligence 
or fraud. This case was much 
remarked upon in Doorman .v. 
Jenhins, which it resembled in 
the circumstance that the bailee in 
each case lost property of his own 
along with ■ that which had been 
entrusted to him. “The case of 
Shiells V. Blachhnrne^' says Taun- 
ton, J., “ created at first some de- 
gree of doubt in our minds. It 
was said that the court in that 
case treated the question as a 
matter of law, and set aside the 
verdict, because the thing charged, 
viz. the false description of the 
leather in the entry, did not 
amount to gross negligence, and 
therefore the jury had mistaken 
the- law. I do not view the case 
in that light. - The jury there 
found that in fact the defendant 
had been guilty of negligence, but 
the court thought they had drawn 
a wrong conclusion as to that 
fact.” In Dartnall v. Soivard, 
4 B. & C. 845, the declaration 
stated, that in consideration that 
the plaintiff, at the request of the 


defendants, would employ them to 
lay out 1,400 Z. in purchasing an 
annuity, the defendants promised 
to perform and fulfil their duty in 
the premises, and that they did 
not perform or fulfil their duty, 
but, on the contrary, laid out the 
money in the purchase of an 
annuity on the personal security 
of H. M. Goold and Lord Athenry, 
who were both in insolvent cir- 
cumstances. The court, after ver- 
dict, arrested the judgment upon 
the ground that the defendants 
appeared to be gratnitoiis agents, 
and it was not averred that they 
had acted either with negligence 
or dishonesty. See also Bourne 
V. Biggies, 2 Chitt. 311; Moore 
V. Mogue, Cowp. 480 ; [ and 
Chanter v. Money, 12 Ir, C. L. 
161].. 

From the two classes of cases •, 
just enumerated, it is plain that ! 
an unpaid agent is liable for gross 
negligence, and equally plain that 
he is liable for nothing less. From 
the latter of these propositions 
there is, however, as has- been 
already stated, one exception^ aud 
it is contained' in the following 
words of Lord Loughborough, 
when delivering judgment in 
Shiells V. BlacJcburne .*—“1 agree,” 
said his lordship, “with Sir William 
Jones, that when a bailee under- 
takes to perform a gratuitous act, 
from which the bailor alone is to 
receive benefit, then the bailee is 
only liable for gross negligence. 
But if a man gratuitously under- 
takes to do a thing to the best 
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of his skill, when his situation or 
profession is such as to imply 
shill, an omission of that skill is 
imputable to him as gross negli- 
^ gence. If, in this case, a ship- 
broker, or a clerk in the custom- 
house, had undertaken to enter 
the goods, a wrong entry would in 
them be gross negligence, because 
their situation and employment 
necessarily imply a competent 
degree of knowledge in making 
such entries.’’ It perhaps may be 
[more correct to call this a distinc- 
! tion engrafted on the general doc- 
trine, than an exception from it : 
since it does not render any unpaid 
agent liable for less than gross 
negligence ; but renders that gross 
negligence, in some agents, which 
would not be so in others. See 
Wyld V. Pickford, 8 M. & W. 443 ; 
[Sarmer v. Cornelius, 5 C. B. N. S. 
246 ;] and Wilson v. Brett, 11 M. 
& W, 113, where it was laid down 
that an unpaid agent is bound to 
use such shill as he is shown to 
possess, and is guilty of culpable 
negligence if he do not. And 
Eolfe, B., in that case said, that 
there is no difference between 
negligence and gross negligence, 
that it is the same thing with the 
addition of a vituperative epithet. 
Also, in Austin v. Manchester, 
&c., Railway Go., 10 C. B. 454, it 
was said, the phrase gross negli- 
gence is '' more correctly used in 
describing the sort of negligence 
for which a gratuitous bailee is re- 
sponsible.” See Pothier Contrat 
de depdt, cap. 2, art. 1, s. 72. 


There is a certain degree of 
negligence,” said Pollock, C.B., in 
Beal V. The S. Devon Bail. Co., 
5 H. & N. 881, to which every 
one attaches great blame. It is 
a mistake to suppose that things 
are not different because a strict 
line of demarcation cannot be 
drawn between them.” The dis- 
tinction may be between simple 
negligence, and negligence in spite 
of the better skill or knowledge 
which the bailee actually had, or 
undertook to have. “ In the case 
of a carrier or other agent holding 
himself out for the careful and 
skilful performance of a particular 
duty, gross negligence includes the 
want of that reasonable care, skill, 
and expedition, which may pro- 
perly be expected from persons so 
holding themselves out and their 
servants. The authorities are nu- 
merous, and the language of the 
judgments] various, but for all 
practical purposes the rule may 
be stated to be, that the failure 
to exercise reasonable care, skill, 
and diligence is gross negligence. 
What is reasonabTe'~'vanes in the 
case of a gratuitous bailee and 
that of a bailee for hire. From 
the former is reasonably expected 
such care and diligence as persons 
ordinarily use in their own affairs, 
and such skill as he has. From 
the latter is reasonably expected 
care and dihgence, such as are 
exercised in the ordinary and 
proper course of similar business, 
and such skill as he ought to have, 
namely, the skill usual and requi- 
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site in the business for which he 
receives payment. The company 
therefore” (which sought to limit 
its liability to cases of gross negli- 
gence and fraud), “properly speak- 
ing, exclude their liability as in- 
surers, and not their liability for a 
want of reasonable care, skill, and 
expedition. This is well illustrated 
by the case of actions against attor- 
neys, where the law only attaches 
liability in the case of gross negli- 
gence, which a jury has always 
been supposed competent to deal 
with under the direction of a 
judge; and it seems to us that 
the degree of negligence which 
the law points out as that which 
is necessary to make a professional 
paid agent liable, is not an um’ea- 
sonable criterion of the reason- 
ableness of the limit to which the 
carrier seeks to restrict his lia- 
bility.” Beal V. Devon Rail, Go,, 
3 H. & C. 336.] 

The case of Coggs v. Bernard 
derives most of its celebrity from 
the elaborate dissertation upon 
the general law of Bailments de- 
livered by Lord Holt in pro- 
nouncing judgment. His lordship, 
as we have seen, distributes all 
Bailments into the following six 
classes, viz , : — 

1. Depositum; or a naked bail- 
ment of goods, to be kept for 
the use of the bailor. 

2. Commodatiim, Where goods or 
chattels that are useful are lent 
to the bailee gratis, to be used 
by him. 

3. Locatio rei. Where goods are 


lent to the bailee, to be used 
by him for hire. 

4. Vadium. Pa’^\m. 

5. Locatio operis faciendi. Where 
goods are delivered to be car- 
ried, or something is to be done 
about them, for a reward to be 
paid to the bailee. 

6. Mandatum, A delivery of goods 
to somebody, who is to carry 
them, or do something about 
them, gratis. 

Sir William Jones, in his Trea- 
tise on Bailments, objects to this 
division ; “ for,” says he, “ in truth 
his fifth sort is no more than a 
branch of the third, and he might 
with equal reason have added a 
seventh, since the fifth is capable 
of another subdivision.” The fifth 
of the classes enumerated by 
Lord Holt is, as we have seen, Lo- 
catio operis faciendi, i. e. ivhere 
goods are delivered to he carried, 
or something is to he done about 
them, for reward to he paid to the 
bailee. And this, with due sub- 
mission to so great an authority 
as Sir William Jones, cannot be 
reasonably treated as a branch of 
the third, which is Locatio rei, 
i. e. where goods are lent to the 
bailee, to he used by him for 
hire; for there exists between 
them this essential difference, viz. 
that in cases falling under the 
thM class, or locatio rei, the re- 
ward is paid by the bailee to the 
bailor; whereas in cases falling 
under the fifth class, or locatio 
operis faciendi, the reward is 
always paid by the bailor to the 
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bailee. It is true that in Latin 
both classes are described by the 
word looatioj wliich probably gave 
rise to Sir William Jones's opinion 
that both ought to be included 
under the same head; but then 
in the third class, locatio rci, the 
word locatio is used to describe 
a mode of bailment, vi^. by the 
hiring of the thing hailed; whereas 
in the fifth class, locatio operis 
faciendi, the same word locatio is 
used, not to describe any mode 
of bailment, but to signify the 
hiring of the man's labour who 
is to tvork upon the thing hailed ; 
for as to the thmg bailed, that is 
not hired at all, as it is in cases 
falling within the third class. If, 
indeed, Lord Holt had been enu- 
merating the different sorts of 
hirings, not of bailments, he 
would no doubt, like the civilians, 
have classified both locatio rei 
and locatio operis under the word 
hiring, since in one case goods are 
hired, and in the other labour. 
But he was making a classifica- 
tion, not of hirings, but of bail- 
ments ; and since in cases of 
locatio rei there is a hiring of 
the thing bailed, and in cases of 
locatio operis no hiring of the 
thing bailed, it was impossible 
to place, with any degree of pro- 
priety, two sorts of bailment under 
the same class, one of which is, 
and the other of which is not, a 
bailment by way of hiring. As 
to the objection that Lord Holt's 
fifth class of bailments is capable 
of another subdivision, there is no 


doubt but that it may be split, 
not only as Sir W. Jones suggests, 
into locatio operis faciendi, where 
work is to be done upon the goods, 
and locatio operis mercium vehen- 
dccrum, where they are to be 
carried, but' into as many different 
subdivisions as there are different 
modes of employing labour upon 
goods ; and, in point of fact, the 
civilians, in their division of 
hirings, enumerated another class, 
locatio custodies, or the hiring 
of care to be bestowed in guard- 
ing a thing bailed, which is 
omitted by Sir W. Jones. For 
these reasons, it is submitted that 
Lord Holt’s classification is the 
correct one, and it remains to 
make a few I'emarks on each of 
the six classes enumerated by him. 

With respect to Depositumf 
which it will be recollected is a 
bailment without reward, in order 
that the bailee may keep the goods 
for the bailor, the law respecting 
the bailee’s responsibility may be 
summed up in the words in which 
Lord Holt concludes his obser- 
vations on that head of .bailment, 
riz. '4f the bailee be guilty of 
gross negligence, he will be charge- 
able, but not for any ordinary 
neglect.” An important modern 
case respecting deposit has been 
already cited in this note, viz. 
Doorman v. Jenkms, 2 A. & E. 
256, where, as has been stated, 
the question whether there had 
been gross negligence was left to 
the jury. There are some expres- 
sions in this part of Lord Holt’s 
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judgment, from which a super- 
ficial reader might infer that his 
lordship thought that a depositary 
would always be secure, provided 
that he kept the goods deposited 
with as much care as his own ; 
but, on looking attentively at the 
whole context, it appears that his 
lordship considered the bailees 
keeping the goods bailed as he 
keeps his own, rather as an argu- 
ment against the supposition that 
gross negligence has been com- 
mitted, than as any substantive 
ground of discharge. The keep- 
ing them,” says his lordship, ^^as 
he kept his own, is an argument of 
his honesty;” and consequently 
an argtiment against the supposi- 
tion of gross negligence, for Lord 
Holt considered g7ms negligence 
almost the same thing with dis- 
honesty. ^^If,” says he, ''there be 
such givss neglect, it is looked upon 
as evidence of fraud!' And it is 
quite clear, especially from i)oor- 
man v. Jenhins, that gims 7iegli- 
gence may be committed by a 
depositary, although he may have 
kept the property entrusted to 
him with as much care as his own ; 
and that if it be, his negligence of 
his own goods is no defence. See 
also Booth V. Wilson, 1 B. & A. 61. 
On the other hand, it is also clear 
that a depositary is not liable for 
anything short of g^^oss neglige^ice; 
and though Lord Coke in South- 
cote's case, 4 Rep. 83, b., 1 Inst. 
89, a. b., expressed an opinion that 
a depositary is responsible if the 
goods are- stolen from him, wiless 


he accepts tlwin specially to keep 
as his oujii, that doctrine has been 
completely overthrown by Lord 
Holt in the principal case. How 
far a depositary may add to his 
responsibility by inserting special 
terms in his promise to his bailor, 
is a point not by any means clearly 
settled. See Kettle v. Bromsall, 
Willes, 118, and the observations 
of Sir William Jones on South- 
cote's case; Jones on Bailments, 
42, 3 ; and of Mr. J. Powell in 
the principal case. ^ 

A depositary has no right to 
use the thing entrusted to him. 
Bac. Ab. Bailment, D. ; Claude v. 
Gilbert, 2 Bing. N. 0. 343. Where 
a man finds goods belonging to 
another, he seems bound, after he 
has taken them into his possession, 
to the same degree of care with a 
depositary. See Isaac v. Clcvrke, 

2 Bulst. 306, 312 ; 1 Rolle, [59, 
126] ; Boct. & St. Di. 2, c. 38 ; 
sed vide Bac. Abr. Bailmeiit, D, ; 
[and see 27 Hen. 8, fol. 13, pi 35. 
He is guilty of larceny if he ap- 
propriates the goods to his own 
use, having intended so to do 
when he took possession of them, 
and having then known, or had 
reasonable grounds for believing 
that the owner could be disco- 
vered. See the cases cited in B. 

V. Oh-'istophcQ', 28 L. J. M. C. 34 ; 
and B. v. Moore, 30 L. J. M. C. 
77* The vendor of goods sold 
upon credit and left in his custody 
for the buyer’s purposes is liable 
in trover if he sells and delivers 
the goods before expiration of the 
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credit, Chinery r. Viallj 5 H. & 
K 288 ; see also JohnsoriY, Stear, 
15 0. B. N. S. 331 ; 33 L. J. C. P. 
130, S. C. ; and Lancashire, &c., 
Co, Y, Fitzhugh, 6 H. & N. 502]. 

2ndly, As to Commodatum or 
loan the responsibility of the 
bailee is much more strictly en- 
forced in this class of bailments ; 
and that with justice, for the loan 
to him is for his own advantage, — 
not, as in the case of deposit, for 
that of the bailor. Besides he 
may justly be considered as repre- 
senting himself to the bailor to be 
a person of competent skill to take 
care of the thing lent. See Wil- 
son Y, Brett, 11 M. & W. 115, 
per Parke, B. He is, therefore, 
bound to use great diligence in 
the protection of the thing bailed, 
and will be responsible even for 
slight negligence ; nor must he on 
any account deviate from the con- 
ditions of the loan, as in Bringloe 
V. Morrice, 1 Mod. 210, 3 Salk. 
271, where the loan of a horse to 
the defendant to ride was held 
not to warrant him in allowing 
his servants to do so. But where 
a horse was for sale, and the 
agent of the vendor let A, have 
the horse for the purpose of try- 
ing it, A was held justified in 
putting a competent person upon 
the horse to try it, an authority to 
do so being implied. Lord Gamoys 
V. Scurr, 9 Car. & P. 383. 

Zrdly, Locatio rei. This, as we 
have seen, is where goods are lent 
to the bailee for hire. In such 
case, Lord Holt tells us that the 


bailee is bound to use the utmost 
care. This expression, as Sir W. 
Jones has remarked, appears too 
strong, for it would place a hirer 
who pays for the use of the goods 
on the same footing as a borrower ; 
and indeed Lord Holt himself 
qualifies it, by citing, immediately 
after, a passage of Bracton, in 
which the care required is de- 
scribed to be 'Halis qualis diligen- 
tissimus paterfamilias suis rebus 
adhibet.” Sir William has, in an 
able criticism upon this passage, 
shown that it was copied verbatim 
from Justinian, in whose work he 
further proves, that it^ must have 
been used to signify, not extreme, 
but ordinary diligence. Accord- 
ingly, in Dearo v. Keate, 3 Camp. 
4, the diligence required from the 
hirer of a horse was such as a 
prudent man would have exercised 
towards his own, and therefore, 
having himself prescribed to it, 
instead of calling in a veterinary 
surgeon, he was held responsible. 
See the notes to that case, and 
Davy V. Chamberlain, 4 Esp. 229 ; 
see also Reading v. Menham, 1 M. 
& Bob. 234; and Longman v. 
Galini, Abbott on Shipp. [320, n., 
9th Ed.] This species of bailment 
is determined by a wrongful sale 
of the goods, and the owner may 
at once maintain an action of trover 
against even a bond fide purchaser, 
Cooper V. Willormtt, 1 C. B. 672 ; 
[and see Fenn v. Bittlestone, 7 
Exch, 152]. 

Uhly, Vadiv/m or pawn. In 
this case also the pawnee is bound 
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to use ordinary diligence in the 
care and safeguard of the pawn, 
but he is not bound to use more ; 
and therefore, if it be lost notwith- 
' standing such diligence, he shall 
still resort to the pawnor for his 
'debt. See Lord Holt’s judgment 
in the text; Vere y. Smith, 1 
Vent. 121 ; Anon. 2 Salk. 522 ; 
[Syred v. Oarruthers, E. B. & E. 
469]. So, too, if several things be 
pledged for the same debt, and 
one be lost without default in the 
pawnee, the residue are liable to 
the whole debt. Ratclife v. Davies, 
Yel. 178 ; Bac. Abr. Bailment, B. 
If the pawnor make default in pay- 
ment at the stipulated time, the 
pawnee has a right t o sel l the 
pledge, and this he may do of his 
own accord, without any previous 
application to a court of equity. 
See Pothonier v. Dawson, Holt, 
885 ; Tucker v. Wilson, 1 P. Wms. 
261 ; Lockwood v. Bwer, 9 Mod. 
278 ; 8 Atk. 803 ; [per curiam, in 
Pigot V. Ohuhley, 15 G. B. H. S. 
701 ; and the observations of Wil- 
liams, J., and Willes, J., in Martin 
V. Read, 11 0. B. N. S. 730 ; S. 0., 
31 L. J. C. P. 126] ; or he may 
sue the pawnor for his debt, re- 
taining the pawn, for it is a mere 
collateral security, Bac. Abr. 
Bailm. B.; Anon. 12 Mod. 564. 
[ And it has been said that 
if there is no stipulated time 
for the payment of the debt, but 
the pledge is for an indefinite 
period, the pawnee has a right, 
upon request, to insist upon a 
prompt fulfilment of the engage- 


ment ; and if the pawnor neglects 
or refuses to comply, the pawnee 
may, upon due demand and notice 
to the pawnor, require the pawn 
to be sold. Story on Bailments, 
6th Ed., s. 809, p. 281, citing 2 
Kent, Comm., pp. 581, 582 (10th 
Ed., 805, 806). It seems that, 
according to the civil law, in cases 
where the time of pa3unent was 
fixed, an express agreement for the 
sale (or distress) of the pawn on 
default was not necessary to entitle 
the pawnee to sell immediately on 
default. Macheldeii Systema Ju- 
ris Romani, lib. 1, cap. 6, s. 31 7, 
p. 325 ; and the authorities there 
cited ; Warnkoenig Comm., vol. 1, 
p. 516 ; and (Euvres de Poihier, par 
Bugnet, vol. 5, 392; vol. 9,484.] If 
he think proper to sell, the sur- 
plus of the produce, after satisfying 
the debt, belongs to the pawnor ; 
while, on the other hand, if the 
pawn sell for less than the amount 
of the debt, the deficiency con- 
tinues chargeable on the pawnor. 
South Sea Co. v. Duncombe, 2 
Str. 919. From all this it will be 
seen that a patvn differs, on the 
one hand, from a lien, which con- 
veys no right to sell whatever, but 
only a right to retain until the 
debt in respect of which the lien 
was created has been satisfied; 
[see Thames Ironworks Go. v. 
Patent Derrick Co., 1 Johns. & H, 
93; 6 Jur. H. S. 1013; 29 L. J. 
Ch. 714] ; and on the other hand, 
from a mortgage, which conveys 
the entire property of the thing 
mortgaged to the mortgagee con- 
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ditionally, so tliat when the con- 
dition is broken the property 
remains absolutely in the mort- 
gagee ; whereas a fcmn never 
conveys the general property to 
the pawnee, but only a special 
property in the thing pawned ; 
and the effect of a default in pay- 
ment of the debt by the pawnor 
is, not to vest the entire property 
of the thing pledged in the pawnee, 
but to give him a power to dispose 
of it, accounting for the surplus, 
which power, if he neglect to use, 
the general property of the thing 
pawned continues in the pawnor, 
who has a right at any time to re- 
deem it. Com. Dig. Mortgage, B. ; 
Walter v. Smithy 5 B. & A. 439 ; 
Kera]) v. Westhrooh, 1 Yes. 278 ; 
Bemandray v. Metcalfe, Free. Oha. 
420 ; 2 Yern. 691 ; Vanderzee v. 
Willis, 3 Bro. 21 ; Ratcliffe v. 
Davies, Yelv. 178 ; [J2. v. Mor- 
rison, 28 L. J. M. 0. 210 ; Mau- 
gham V. Sharpe, 17 0, B. N. S. 
443 ; 34 L. J. C. P. 19]. There 
is a passage in the judgment 
of the Court of Common Pleas in 
Clarice v. Gilbert, 2 Bing. N. C. 356, 
which, at first sight, seems op- 
posed to the doctrine above laid 
down as to the sale of a pledge, 
but which, on consideration of the 
nature of the article pledged in 
that case, will be found quite 
43onsistent with the proposition 
.that the simple pledge of a mere 
chattel gives a right of sale on de- 
fault. In that case a lease had 
been pledged to a solicitor for the 
amount of his bill of costs. The 


client became bankrupt, and the 
solicitor, with the concurrence of 
the assignees, sold the lease, and 
received his bill of costs out of 
the proceeds. The commission 
was superseded for default of the 
petitioning creditor’s debt, and a 
fi'esh commission issued, under 
which the plaintiffs were ap- 
pointed assignees. They were held 
entitled to recover against the 
solicitor the amounts which he 
had received. Tindal, C. J., in 
delivering judgment said, ^^It ap- 
pears that they were part of the 
proceeds arising from the sale of a 
lease belonging to the bankrupt. 
Now that lease at the time of such 
sale was in the possession of the 
defendant, as a pledge or security 
for the payment of his demand 
against the bankrupt, being either 
in his possession as solicitor, under 
a claim upon it for his lien which 
the law gives him, or having been 
expressly deposited with him as a 
security for his demand according 
'to -v the evidence of Stevens. In 
either case the right and power of 
the defendant over the lease loas 
precisely the same; he had the 
right to retain the lease in his 
possession until his demand was 
paid, and so far by means of the 
possession of the lease to enforce 
payment of his demand, but he 
had that right only; he had no 
right to seU the lease and to pay 
himself his demand out of the 
proceeds. So long as the lease re- 
mained in his possession, neither’ 
the bankrupt . nor his assignee 
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could retake it witliont either 
payment of the demand or a ten- 
der and refusal, which is equiva- 
lent to payment. But if instead 
of keeping the thing pledged he 
sells it, or enables any other per- 
son to sell it by concurring in the 
sale, he is guilty of a direct con- 
version, and makes himself liable 
for the value of the lease in an 
action of trover.” It is conceived 
that the above passage is not to 
be considered as propounding 
generally that a chattel pledged 
cannot be sold in default of pay- 
ment, and that it must be con- 
fined to the case under discussion, 
of a pledge of a lease or other title 
deed which gives the pledgee an 
equitable mortgage upon the land 
with a certain known legal remedy 
by sale under the decree of a 
Court of Equity, a remedy incon- 
sistent with his parting with the 
possession of the deed only, for 
which, without the land, but httle 
could be obtained, whilst great 
damage could be inflicted on the 
pledgor by putting his title deed 
in peril. After the debt has been 
discharged or tendered, it of course 
becomes the pawnee’s duty to re- 
turn the pawn. See the text : Isaac 
V. Clarke, 2 Bulst. 306 ; Anon. 
2 Salk. 522 ; B. N. P. 72. And if 
the pawnor have, as he may do, 
assigned his property in the pledge, 
subject to the pawnee’s rights and 
special property, the assignee will 
have, it is said, the same right as 
the pawnor, both in lawand equity ; 
Kem/p V. Westlrooh, 1 Ves. 278 ; 


Franklin v. Feate, 13 M. li'W.iSl ; 
whereas it is clear that the as- 
signee of the equity of redemption 
in a thing mortgaged could have 
no rights at km. A mere pledge 
of chattels personal is therefore 
not, properly speaking, a mort- 
gage, and though in writing, need 
not bear a mortgage stamp. Harris 
V. Birch, 9 M. & W. 592. There 
may, however, be a mortgage, pro- 
perly speaking, of chattels, which 
will be subject to the same inci- 
dents as any other mortgage. If 
the pawnee, after payment or 
tender, insist upon retaining the 
goods pledged, he is a wrong-doer, 
and becomes liable to an action, 
and chargeable with any damage 
which may afterwards happen to 
the pledge, whether with or with- 
out his default. See the text, Lord 
Holt’s judgment : Anon. 2 Salk, 
522 ; Com. D. Mortg. B. It is 
competent for a pawmee to set up 
the right of a third person to the 
thing pledged, subject of course to 
the burthen of proof. Gheeseman 
V. Exall, 6 Exch. 341. 

A paivn being a sort of bail- 
ment, transfer of the possession 
of the chattel pledged is of the 
essence of it ; and if the pawnee 
part with the possession, he loses 
the benefit of his secuiity. Ryal 
V. Rolle, 1 Atk. 164 ; approved of 
in Reeves v. Capper, o Bing. N. C. 
140, 141 ; [but see Donald v. Snch- 
ling, 7th July, 1866, Q. B.] But if 
the pawnee, after the pawn has 
taken place, redehver the chattel to 
the pawnor for some purpose con- 
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sistent with the continuance of the 
contract of pledge, the possession of 
it by the pawnor is looked upon as 
the possession of the pawnee, and 
the security remains. Reeves v. 
Gaio'per ; [and Martin v. Read, 
11 0. B. N. S. 730, where the 
goods were left on the pawnor s 
premises]. A mortgage of a per- 
sonal chattel may be made with- 
out deed. Flory v. Denny, 7 
Exch. 581. [As to the effect of a 
mortgage of a ship, see Kitchen 
V. Irvine, 28 L. J. Q. B. 46 ; and 
as to damages for the conversion 
of a pawm, Johnson v. Stear, 15 
0. B. N. S. 331.] 

See, on the subject of pawn- 
brokers, st. 39 & 40 G. 3, c. 99, 
2Sth July, 1800, intituled '' An 
Act for better regulating the Busi- 
ness of Pawnbrokers,” amended 
as to the hours of business by 9 & 
10 Viet. c. 98 [and as to the per- 
sons to be deemed pawnbrokers, 
by 19 & 20 Viet. c. 27] ; and see 
NieJeisson v. Trotter, 3 M. & W. 
130. This act limits the interest 
which pawnbrokers may take upon 
loans not exceeding ten pounds, 
leaving loans of larger amount 
subject to the ordinary law, see 
Pennell v. Attenhorough, 4 Q. 
B. 868, and contains provisions 
guarding against the facility of 
putting away stolen goods through 
pawnbrokers. At the expiration 
of a year and a day the pledges 
may be sold, by public auction 
only, unless the pawnor give a 
notice to the contrary, in which 
case the sale must be postponed 


for three months ; but if the 
pawnbroker neglect to sell, the 
pawnor will, as at common law, 
have a right to redeem at any 
time. Waller v. Smith, 5 B. & A. 
439. [By the 24th section of the 
act, justices are empowered to 
award satisfaction to the pawnor if 
the pledges have been embezzled, 
lost, or damaged through the 
pawnbroker’s default, neglect, or 
wilful misbehaviour. In a case 
where the goods were stolen in 
a burglary on the pawnbroker’s 
premises, it was considered that 
he had been guilty of neglect in 
leaving the premises without any 
one in them for twenty-fo\ir hours, 
Syred v. Carruthers, E. B. & E. 
469. The pawnbroker is not 
liable for damage to the goods by 
a fire on his premises, unless it 
be proved that the fire took place 
through his default, neglect, or 
wilful misbehaviour, Shachell v. 
West, 4 B. & S. 326 : S. G. 29 L. J. 
M. 0. 45. A duplicate is a subject 
of larceny, R, v. Morrison, 28 L. J. 
M. C. 210.] 

5thly. Locatio operis faciendi. 
In this case, goods are entrusted 
by the bailor to the bailee, to be 
safely kept, or to be carried, or to 
have some w^ork done upon them, 
for hire to be paid to the bailee. 
Such is the bailment of goods to a 
warehouseman or wharfinger to be 
taken care of, or cloth to a tailor 
to be made into a garment, of 
jewels to a goldsmith to be set, of 
a seal to a stone-cutter to be en- 
graved, &c. In such cases the rule 
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is, that the- bailee is bound not 
only to perform his contract with 
regard to the work to be done, but 
also to use ordinary diligence in 
the care and preservation of the 
property entrusted to him. Vide 
Best Y, Yate, 1 Vent. 268. Thus, 
if a watch be left with a watch- 
maker for repairs, he must use 
ordinary care about its safeguard. 
If he use less, and the watch be 
lost, he is chargeable with its 
value. Clarice v. Ernshaw, 1 Gow. 
SO. So a wharfinger who takes 
upon him the mooring and sta- 
tioning of the vessels at his wharf 
is liable for any accident occa- 
sioned by his negligent mooring. 
Wood V. Curling, 15 M. & W. 626 ; 
16 M. & W. 628. So if cattle be 
agisted, and the agister leave the 
gates of his field open, he uses less 
than ordinary diligence ; and if the 
cattle stray out and are stolen, he 
must make good the loss. Broad- 
water V. Blot, fHolt, 541 ; [per 
Byles, J., Marfell v. S, Wales Rail, 
Co., 8 C. B. N. S. 525]. If an 
uncommon or unexpected danger 
arise, he must use efforts pro- 
portioned to the emergency to 
ward it off. In Leek v. Maestaer, 
1 Camp. 138, the defendant was 
the proprietor of a dry dock, the 
gates of which were burst open by 
an uncommonly high tide, and 
the plaintiff’s ship, which was 
lying there, forced against another 
ship and injured. It was sworn, 
that with a sufficient number of 
hands the gates naight have been 
shored up in time so as to bear 


the pressure of the water; and, 
though the defendant offered to 
prove that they 'were in a pei'fectly 
sound state. Lord Ellenborouffii 
held .that, it was his duty to have 
had a sufficient number of men 
in the dock to take measures of 
precaution when the danger was 
approaching, and that he was 
clearly answerable for the effects 
of the deficiency. So a warehouse- 
man, who is a bailee of this de- 
scription, does not use ordinary 
diligence about the goods en- 
trusted to him, if he have not his 
tackle in proper order to crane 
them into the warehouse, whereby 
they fall and are injured. Thomas 
v. Bay, 4 Esp. 262. But he is 
not liable for loss by a mere acci- 
dent, not resulting from his negli- 
gence. Garside v. Trent Nav. Go., 
4 T. R. 581 ; see Hyde v. D\, 5 
T. E. 389 : In re Webh, 8 Taunt. 
443 ; Fere v. Smith, 1 Vent. 121. 
Yet, in case of a loss, the onus is 
on the bailee to prove that it oc- 
curred through no want of ordi- 
nary care on his part. Mackenzie 
v. Cox, 9 Car. & P. 632; [Reeve 
V. Palmer, 5 C. B. N. S. 84, where 
an attorney was held liable in 
detinue for losing his client’s 
deed, it not being shown how the 
loss occurred.] There are, how- 
ever, two cases in which the lia- 
bility of bailees falling within this 
class is extended very much be- 
yond the limit above pointed out, 
viz., where the bailee is an inn- 
keeper or a common carrier. The 
extent of the innkeeper’s liability 
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has already been discussed in the 
notes to Galye's Case, the leading 
authority on that subject. A few 
words shall be now devoted to 
that of the carrier. 

A common earner is a person 
‘ who undertakes to transport from 
place to place^ for hire, the ^goods 
of such persons as think fit to 
' employ him. Such is a proprietor 
^ of waggons, barges, lighters, mer- 
chant-ships,^" or other instruments 
for the public conveyance of goods. 
See the text: Fomuarcl v. Pittard, 
1 T. R 27 ; Mors v. Slue, 2 Lev. 
69 ; 1 Yent. 190, 238, commented 
on in the text by Lord Holt; 
Rich V. Kneeland, Cro. Jac. 330 ; 
Maving v. Todd, 1 Stark. 72 ; 
Brooh V. Pickwick, 1 Bing. 218 ; 
Ingate v. Christie, 3 Car. & K. 61 ; 
though one of the termini be be- 
yond the seas, Benoiett [v. Penin- 
sular and Oriental Company, 6 
C. B. 775 ; Crouch v. London and 
North Western Rail, Co., 14i C. B. 
255 ; \_Pinciani v. The London and 
S. W. Rail Co., 18 C. B. 226.] 
zl A- person who conveys passengers 
*only is not a common carrier. 
Aston V. Heaven, 2 Esp. 533 ; 
Christie v. Qriggs, 2 Camp. 79 ; 
Sharpe v. Orey, 9 Bing. 460 ; [and 
Blake v. G. W. Rail Go,, 7 H. 
& K 987; S. 0., 81 L. J, Exch. 
346]* (But seeBrothertoji v. Wood, 
8 B. & B. 54, and Garpue y, London 
and Brighton Rail Co., 5 Q. B. 
747.) As to the liability of a cab 
proprietor for passenger’s luggage, 
see Ross v. Hill, 2 C. B. 877 ; 
[Powles V. Hider, 6 E, & B. 207]. 


As to the liability of a railway 
company to a servant whose fare 
has been paid by his master, see 
Marshall v. The York, Newcastle, 
and Berivick Rail. Co., 11 C. 

B. 655 ; [their non-liability to a 
master for loss of service of ser- 
vant by injury to the latter while 
a passenger, upon a ticket taken 
by himself, f Alton v. Midland 
Rail Go., 19 C. B. K S. 213; 
S. C., 34 L. J. C. P. 292;] for 
luggage other than the personal 
luggage of the passenger, and not 
packed so as to make its nature 
obvious, Great Northern Rail Co. 
V. Shepherd, 8 Exch. 30 ; \Mytton 
V. Midland Rail. Co., 4 H. & N. 
615; Cahill v. The London and 
N W. Rail Co., 10 C. B. N. S. 154-; 
S. C. affirmed in error, 13 C. B. 
N. S. 818 ; and Phelps or Philips 

V. London and N. W. Rail Go., 19 

C. B. N. S. 321; S. G, 34 L. J. C. 
P. 259 ;] for luggage accompany- 
ing the person of a passenger, and 
lost in the course of being put into 
a hackney carriage at the station 
of anival, Richards v. London 
and South Coast Rail Co., 7 C. 

B. 839 ; Butcher v. South Western 
Rail Go., 16 G B. 13 ; [Midland 
Rail. Co. app., Bromley resp., 17 

C. B. 372 ; and Stewart v. The 
London and North Western Rail. 
Cb.,|3 H. & C. 135 ; S. G, 33 L. J. 
Exch. 199; and for luggage of a 
passenger placed in the carriage 
in which he is about to travel, Le 
Couteur v. The London and S. 

W. RailGo.,m'L.3.Cl.'B.4<0. A 
railway company, bound by statute 
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to carry passengers’ wearing ap- 
parel without extra charge, was 
held liable for refusing to carry a 
bundle of the plaintiff’s clothing 
otherwise than at his risk, and in 
the carriage in which he travelled. 
Munster v. South JEastern Rail, 
(7o., 4 G B. N. S. 676]. A totvn 
carman, who does not ply from one 
fixed terminus to another, but un- 
dertakes casual jobs is 'not, [a com- 
mon carrier,] Brind v. Dale, 2 M. 
& Eob. 80. A railway company 
are common carriers, unless ex- 
empt by some special provision. 
Palmer v. Grand Junction Canal 
Co., 4 M. & W. 749 ; Pickford v. 
Grand J unction Rail. Co., 10 M. & 
W. 399 ; Parker v. G^^eat Western 
Rail. Co., 7 Scott, N. E. 835. 
That is to say, of goods which they 
[are specially bound by statute 
to cany, or] profess to carry, or 
actually cany for persons gene- 
rally, but not of goods which they 
have not professed to carry, and 
are not in the habit of carrying, or 
only cany under special circum- 
stances, or subject to express sti- 
pulations, hmiting their liability 
in respect of them. Johnson v. 
Midland Rail. Co., 4 Exch. 867, 
6 Eailway C. 61 ; York, Newcastle, 
and Berivick Rail. Co. v. Crisp, 
14 0. B. 527 ; Crouch v. London 
and North Western Rail Co,, 14 
0. B. 255 ; Hughes v. Great 
Western Rail. Co., 14 C. B. 637 ; 
Slim V. Great Northern Rail. Co., 
14 G. B. 647 ; [Aldridge v. Great 
Western Rail. Co., 15 0. B. N. S., 
582 ; Harrison v. London, Brigh- 


ton, and South Coast Rail. Co., 
2 B. & S. 122 ; 29 L. J. Q. B. 209 ; 
Thornhill v. The London and 
Brighton- Rail Co., Q. B. 7 May, 
1862; Steivart v. London and 
North Eastern Rail Co., 14 C. B. 
N. S. 641, a case of an excursion 
train ; and Steivart v. London and 
North Western Rail Co., 3 H. & 
C. 135]. Questions involving the 
liability of railway [or canal] com- 
panies as carriers of goods, must, 
however, now be considered in 
connection mth the act of 17 & 
18 Viet. c. 31, stated in a subse- 
quent part of this note. 

The extraordinary liabilities of 
a carrier were imposed upon him 
in consequence of the public 
nature of his employment, which 
rendered his good conduct a 
matter of importance to the whole 
community. He is bound to con- 
vey the goods of any person offer- 
ing to pay his hire, unless his , 
carriage be aheady full, or the 
risk sought to be imposed iq^on 
him extraordinary, or unless the 
goods be of a sort which he can- 
not convey, or is not in the habit 
of conveying, [and does not pro- 
fess to convey.] Jackson v. Rogers, 

2 Show. 327; Riley v. Horne, 5 
Bing. 217 ; Lane v. Cotton, 1 Lord 
Eay. 646 ; Edwards v. Sherratt, 1 
East, 604 ; Batson v. Donovan, 1 
B. & A. 32 ; [Johnson v. Midland 
Rail. Co., suprd, per Parke, B.]. 
And in a declaration against liim 
for refusing to cany, it is enough 
to aver readiness and willingness 
to pay the hire without a formal 
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tender, Pichford v. Grand Junc- 
tion Rail. Co., 8 M. & W. 373; 
Wyld V. Pichford, 8 M. & W. 443. 
The hire charged must he no 
more than a reasonable remune- 
ration to the carrier, [though at 
common law there is no liability 
to carry at equal rates for all 
customers; Baxendale v. Eastern 
Counties Rail. Co., 4 C. B. N. S. 
63, 78, 83 ; better reported in 27 
L. J. C. P. 145, where it is pointed 
out that charging less to one than 
another, is evidence, though not 
conclusive, that the greater charge 
is unreasonable ] ; Pichford v* 
Grand Junction Rail. Co., 10 M. 
& W. 399 ; Parker v. Great 
Western Rail. Go., 7 Scott, N. K. 
835 ; Parker v. Bristol and Exeter 
Rail. Go., 6 Exch. 702 ; Grouch v. 
Great Northern Rail. Co., 9 Exch. 
556 ; Parker v. Great Western 
Rail. Go., 11 C. B. 545 ; Edwards 
V. Great Western Rail. Go., 11 C. 
B. 588 ; {Grouch v. Great Northern 
Rail. Co., 11 Exch. 742 ; Ridding- 
ton V. South Eastern Counties 
Rail. Go., 5 C. B. N. S. Ill; 
Parker v. Great Western Rail. 
Co., 6 E. & B. 77 ; Baxendale v. 
Eastern Counties Rail. Co., 4 C. 

B. K S. 63 ; and by 17 & 18 Viet, 
c. 31, ss. 2, 3, and 6, the Court of 
Common Pleas, or any judge of 
that court,- may by injunction 
restrain any railway or canal com- 
pany from giving undue or unrea- 
sonable preference to any particu- 
lar person or description of traffic. 
See In re Caterham Rail. Co., 1 

C. B. N. S. 410 ; Oxlade v. North 


Eastern Rail. Go., 1 C. B. N. S. 
454 ; In re Ransome, 1 C. B. N. S. 
437 ; In re Same, 4 C. B. N. S. 
135 ; In re Harris, 3 C. B. N. S. 
690 ; In re Baxendale, 4 C. B. N. 
S. 63 ; In re Same, 5 C. B. N. S. 
309, 336 ; In re Same, 11 C. B. 
N. S. 787 ; In re Same, 12 C. B. 
N. S. 758; Same v. The Great 
Western Rail. Go., 16 C. B. N. S. 
137; 33 L. J. C. P. 197, S. C. ; 
Same v. South Western Rail. 
Go., 35 L. J. Exch. 108 ; In re 
Cooper, '4 C. B. K S. 738 ; In re 
Qarton, 5 C. B. N. S. 669 ; In re 
Same, 6 C. B. N. S. 639, and In 
re Oxlade, 15 C. B. N. S. 680.]. As 
a general rule, “ if anything is de- 
livered to a person to be carried, it 
is the duty of the person receiving 
it to ask such questions as may be 
necessary ; if he ask no questions, 
and there be no fraud to give the 
case a false complexion, on the 
delivery of the parcel, he is bound 
to carry the parcel as it is,” per 
Parke, B., Walker v. Jackson, 10 
M. & W. 169, where it was held 
that the uncommunicated fact, 
that a carriage contained valuable 
jewellery and watches, did not ex- 
onerate the. owners of a ferry over 
which it was carried from liability 
for a loss, which was alleged to 
have been partly occasioned by 
the weight. [But a railway com- 
pany is not liable for the loss of 
merchandise delivered to them by 
a passenger as his personal lug- 
gage to be carried free, without 
notice that the parcel contains 
merchandise, Cahill v. The London 
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and North Western Rail. Co., 10 
C. B. N. S. 154 ; affirmed in error, 
13 C. B. N. S. 818 ; Belfast and 
Ballymena Rail. Go. v. Keys, 9 
H. of L. C. 556.] In Cronch 
V. London and North Western 
Rail. Go., 7 Excli. 705 ; Same v. 
Same, 14 C. B. 255, 7 Rail. C. 717, 
it was considered that a carrier 
has no general right to refuse to 
carry a parcel upon the ground of 
a refusal of information as to its 
contents, there being nothing to 
show that such information was 
necessary. [Wliere the owner of 
some salt cake, knowing it to be a 
substance likely to destroy goods 
with which it might come into 
contact, shipped it in bulk on 
board the defendant’s ship, with- 
out informing him of its destruc- 
tive natui'e, it was held that the 
defendant was not liable for an 
injury to the article, caused by 
its having corroded some casks, 
near to which it had been stowed. 
In such cases, the shipper is liable 
to the shipowner for damage 
caused by the destructive article, 
(see Hutchinson v. Guion, 5 C. B. 
N. S. 149 ; Brass v. Maitland, 6 
E. & B. 470 ; Alston v. Herring, 
11 Exch. 822 ; Hearne v. Gar- 
ton, 28 L. J. M. C. 16 ; and s. 
329 of the Merchant Shipping 
Act, 1854) ; and to the carrier’s 
servant for injury to him, Tarrant 
V. Barnes, 11 C. B. N. S. 553 ; S. 
C., 31 L. J. 0. P. 137..] While the 
goods are in [the carrier’s] custody, 
he is bound to the utmost care of 
them ; and, unlike other bailees 


falling under the same class, he* 
is, at common law, responsible for 
every injury sustained by them 
occasioned by any means what-, 
ever, except only the act of God, 
or the King’s enemies, 1 Inst. 
89 ; Bale v. Hall, 1 Wils. 281 ; 
Covington v. Willan, Gow, 115 ; 
see Davies v. Garrett, 6 Bing. 716 ; 
Bourne v. GattUffe, 8 Scott, N. R. 
604 ; 11 01. & Pin. 45 ; [Bristol 
and Exeter Rail. Go. v. Collins, 
7 H. of Lords 0. 194, 29 L. J. 
Exch. 41 ; Oakley v. Portsraoidli, 
&c., Go., 11 Exch. 618 ; Briddon 
y. Great Northern Rail. Co., 28 
L. J. Exch. 51.] 

However, when the increase of 
personal property throughout the 
kingdom, and the frequency with 
which articles of great value and 
small bulk were transmitted from 
one place to another, had begun 
to render this degree of liability 
intolerably dangerous, carriers, on 
their part, began to insist that 
their employers should, in such 
cases, either diminish it, by enter- 
ing into special contracts to that 
effect upon depositing then goods 
for conveyance, or should pay a 
rate of remuneration proportion- 
able to the risk undertaken. To 
this end, they posted up and dis- 
tributed written or printed notices, 
to the effect that they would not 
be accountable for property of 
more than a specified value, unless 
the owner had insured and paid 
an additional premium for it. If 
this notice was not communicated 
to the employer, it was of course 
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ineffectual, Kerr v. Willan, 6 M. 
& S. 150. (See, as to a by-law 
not communicated, Great ’Western 
Rail, Co, V. Goodman, 12 C. B. 
313.) But if it could be brought 
borne to bis knowledge, it was 
looked upon as incorporated into 
bis agTeement with the carrier, 
and be became bound by its con- 
tents, Mayhetv y.Rames, 6B. & 0. 
601 ; Roivleyy. Home, 2 Bing. 2 ; 
Nieliolson v. Willan, 5 East, 507 ; 
[as to evidence of knowledge of and 
assent to tbe terms of a notice, see 
Van Toll v. South Rastern Rail, 
Co., 12 C. B. K S. 75 ; S. C., 31 
L. J. 0. P. 241]. Still tbe carrier, 
notwithstanding his protection by 
tbe notice, was bound to avoid 
gross negligence ; and if tbe pro- 
perty was lost or injured by such 
negligence, be was responsible, 
Smith V. Horne, 2 B. M. 18 ; Lufi 
V. Budd, 3 B. & B. 177 ; Birhett 
V. Willan, 2 B. & A. 356 ; Garnett 
V. Willan, 5 B, & A. 53 ; Sleat v. 
Fagg, Ib. 542; Wright v. Snell, 
Ib. 350 ; Wyld v. Pickford, 8 M. 
& W. 443 ; Butt v. Great Western 
Rail. Co.,’ 11 C. B. 140 ; Given 
V. Burnett, 4 Tyrwb. 143 ; Hinton 
V, Dihbin, 2 Q. B. 646 ; [Great 
Western Rail. Co. v. Rimell, 
IS C. B. 575 ; and tbe judg- 
ment of Lord Wensleydale, and 
tbe opinion of Blackburn, J., in 
Bom. Proc., in Peek v. The North 
Staffordshire Rail. Co., 32 L. J. 
4 B., 246, 250, 273]. Unless* 
indeed, tbe employer bad lulled 
bis vigilance by an undue conceal- 
ment of tbe nature of the trust 


imposed on him, for such conduct 
would have exonerated the carrier, 
even had be given no notice, Bat- 
son V. Donovan, 4 B. & A. 21 ; 
Miles V. Cattle, 6 Bing. 743 ; see 
also 4 Burr. 2301 ; B. N. P. 71 ; and 
as to the mode of pleading such 
a defence, Wehh v. Page, 6 Scott, 
N. R 951; [S. C.,6M. &G. 196;] 
which shows that it cannot be 
raised under the plea of not guilty. 

Very many questions, as was 
naturally to be expected, having 
arisen upon tbe construction of 
these notices, and whether they 
had come to the customer’s know- 
ledge, tbe legislature has thought 
proper to step in, and by several 
enactments to regulate the respon- 
sibility of carriers by land and 
water. The land-carriers’ act is 
st. 11 Geo. 4 & 1 Will, 4, cap. 68, 
which enacts that no common 
carrier ly land for hire, shall be 
liable for loss, [see Hearn v. Lon- 
don and South Western Rail. Co., 
10 Exch. 793 ; Pincianiy, London 
and South Western Rail, Co., 18 
C. B. 226 ;] or injury to any gold 
or silver coin, gold or silver in a 
manufactured or unmanufactured 
state, precious stones, jewellery, 
watches, clocks, time-pieces, trin- 
kets, (see [Bernstein v. Baxendale, 
6 C. B. N. S, 251, overruling] 
Davey y. Mason, 1 Car, & M. 45 ;) 
bills, bank-notes, orders, notes, or 
securities for payment of money, 
[Stoessiger y. South Eastern Rail. 
Co., 3 E. & B. 549, acted upon in 
McCall y. Taylor, 19 C. B. N. S. 
301 ; S. C., 34 L. J. 0. P. 365;] 
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stamps, maps, wiitings, title-deeds, 
paintings, engravings, pictures, gold 
or silver plate, or plated article, 
glass, (see 0^uen v. Burnett, 4 
Tyrwh. 143, \Bernstein v. Baxen- 
da le\ ) ; china, silks — manufactured 
or unmanufactured — ^wrought up 
or not wrought up with other ma- 
terials, (see [Bernstein v. Baxen- 
dale^ Brunt v. Midland Rail. 
'Co,, 2 H. & C. 889 ; 33 L. J. Exch. 
187;) furs (see Maylietv v. Nel- 
son, 6 C. & P. 59), or lace, con- 
tained in any parcel, [other than 
machine made lace, The Carriers’ 
Act Amendment Act, 1865,” 28 & 
29 Viet. c. 94, s. 1,] when the value 
exceeds the sum of lOJ., unless at 
the time of delivery the value and 
nature of the article shall have 
been declared, and the increased 
charges, or an engagement to pay 
the same, accepted by the person 
receiving the parcel. This act 
applies to the case of a delivery 
to the carrier or his servant, whe- 
ther at his office or elsewhere, 
Hart V. Baxendale, 6 Exch. 769. 
By sect. 2, the carrier may demand 
for such parcels an increased rate 
of charge, which is to be notified 
by a notice affixed in his office, 
and customers are to be bound 
thereby, without further proof of 
the notice having come to their 
knowledge. Carriers who omit to 
affix the notice are, by sect. 3, 
precluded from the benefit of this 
act, so far as the right to extra 
charge is concerned ; but it seems 
that they are, even in that case, 
entitled to a declaration of the 


value and nature of the goods, 
Hart V. Baxendale, 6 Exch. 769 ; 
[Pinciani v. London and South 
Western Bail Co., 18 C. B. 226 ;] 
and, by sect. 4, they can no longer 
by a public notice limit their re- 
sponsibility in respect of articles 
not within the act. Special con- 
tracts, however, between the carrier 
and his employer are still allowed, 
and are not affected by this statute. 
And such a contract may be in- 
ferred by a jury from the fact of 
a notice given by the carrier to 
his customer, and the customer 
having subsequently sent goods to 
be carried without objecting to the 
terms of the notice, Walker v. York 
and North Midland Bail. Co., 2 
E. & B. 750. See also Chipinn- 
dale V. Lancashire and Yorkshire 
Rail. Co., 21 L. J. Q. B. 23, where 
the carriers were held protected 
by their special contract, though 
the carriage was insufficient; [Van 
Toll V. South Eastern Rail. 
Co., 12 C. B. N. S. 75 ; S. 0., 31 
L. J. C. P. 241, where the receipt 
and keeping of a ticket for luggage 
left at a railway station was con- 
sidered to be evidence of notice 
of the terms on the back of the 
ticket; and Steivart v. London 
and North Western Rail. Go., 3 H. 
& C. 135; S. 0., 33 L. J. Exch. 
199,] To the same effect are Great 
Northern Rail. Co. v. Morville, 
21 L. J. Q. B. 319 ; Austin v. 
Manchester, &g., Rail. Co., 10 G. 
B. 454; and see Same v. Same, 
16 Q. B. 600; Shaio v. York and 
North Midland Rail. Co., 13 Q. 
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B. 347; CaTv v. Lancashire and 
Yorkshire Rail. Co., 7 Exch. 707 ; 
where the injury was collision, 
and Platt, B., dissented; Fotules 
V. Great Western Rail. Go., 7 Exch. 
969, where the loss was beyond the 
terminus of the railway; and Wyld 
V. Pichford, 8 M. & W. 443. [The 
carrier loses the benefit of the act 
if, after declaration of value, he 
receives the goods without de- 
manding the extra charge, Behrens 
V. Great Northern Rail. Co., 6 H. 

6 N. 956 ; S. G, affirmed in error, 

7 H. & N. 950 ; 31 L. J. Exch. 
299. The declaration of value is 
not part of the contract of carriage, 
McCance v. North Western Rail. 
Ga, 7H. &N. 477 ;S. G, 31 L. J. 
Exch. 65 ; (as to cases where the 
contract is for conveyance by land 
and water, and the goods are lost by 
land, see Le ConteurY. The London 
a7id South Western Rail. Go., 85 
L.. J. Q. B. 40).] By sect. 5, the 
act is not to protect carriers from 
their liability to answer for loss 
occasioned by the felonious acts 
of their own servants, nor is it to 
protect the servant from answer- 
ing for his o^yn neglect or mis- 
cnduct. Every person actually 
engaged in the performance of the 
contract of carriage and delivery 
is a servant of the canier within 
the meaning of this section, though 
not strictly so within the decision 
in Quarman v. Burnett, 6 M. & W. 
499, and the long series of cases 
by which it- has been followed, 
Martin v. South Western Rail. 
Co., 2 Exch. 415. [The plaintiff, 


if he relies upon the felony, must 
reply it, Pinciani v. London and 
South Western Rail. Go., supra.] 
It is to be observed that felony of 
the carrier’s servant without gross 
negligence on the part of the em- 
ployer, was not a ground of lia- 
bility in cases within the carrier’s 
notice or special contract, though 
it is expressly made so in cases 
within the statute, Butt v. Great 
Western Rail. Go., 11 0. B. 140 ; 
[Great Western Rail. Go., app., 
Rimell, resp., 18 C. B. 575. The 
case of Butt v. Great Western 
Rail. Co. has been frequently mis- 
understood. It was not a case 
within the statute. The plea 
alleged a non-compliance with the 
conditions of the notice ; the 
plaintiff new assigned that the 
loss had been caused by the felony 
of the defendant’s servants ; and 
on special demurrer to this new 
assignment, the plaintiff was al- 
lowed to amend by replying a loss 
by felony through the gross negli- 
gence of the defendant. JMr. Jus- 
tice Willes is erroneously reported 
to have said, in Metcalfe v. The 
London and Brighton Rail. Go., 
4 C. B. N. S. 309, 310, that the 
demurrer in Butt v. Great Western 
Rail. Co. was on the ground that 
carriers are not answerable at 
common law for the felonious acts 
of their servants,” and in S. G 27 
L. J. G P. 207; that the plea was 
an excuse under the Carriers’ 
Act.” As to evidence of a felony 
by the carrier’s servants, see The 
Great Western Rail. Co., app., 
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Rimell, resp., siipxt ; and Keys v. 
Belfast and Ballymena Rail. Go., 
8 Ir. C. L. E. 167 ; reversed in Dom. 
Proa, 9 H. of L. C. 556. A canier 
has an insurable interest in goods 
the value of which has not been de- 
clared in accordance mth the act, 
London and KortJi Western Rail. 
Co. V. Glyn, 28 L. J. Q. B. 188.] 

It was held in one case that, 
notwithstanding this statute, the 
carrier is still answerable for gross 
negligence on his part, which has 
occasioned a loss of property such 
as the act directs to be insured, 
even although the owner has neg- 
lected to insure it; for the pro- 
tection given to the earner by the 
act is substituted for the protec- 
tion which he formerl}’’ derived 
from his own notice, and the 
former, therefore, it has been sup- 
posed, will not now protect him in 
a case in which the latter would 
not have been allowed to do so in 
consequence of his misconduct, 
Owen V. Burnett, 4 Tyrwh. 142. 
But the Court of Queen’s Bench 
has decided that, in a case within 
the carrier’s act, the carrier is not 
liable for a loss by his servant of 
the articles mentioned in the sta- 
tute, even though it may have 
been occasioned by gross negli- 
gence not amounting to a mis- 
feasance, Hinton v. Bihbin, 2 Q. 
B. 646, where the subject is dis- 
cussed in a most elaborate judg- 
ment. 

The monopoly enjoyed by rail- 
way companies led in some cases 
to their restricting their liability 


by special contracts with customers 
who could not afford the time or 
expense of litigating the right to 
refuse to cany except upon the 
terms of such contracts. This led 
to the enactment of 17 & 18 Viet, 
c. 31, ^^The Eadway and Canal 
Traffic Act, 1854,” [extended to 
traffic carried on by railway com- 
panies’ steamers, by 26 & 27 Viet, 
c. 92, s. 31]. That act, by the first 
six sections, provides for enforcing 
against railway and canal compa- 
nies, by means of proceedings in 
the Court of Common Pleas in 
England, in any of the superior 
courts in Ireland, in the Court of 
Session in Scotland, or before any 
judge of any such court, at the in- 
stance of persons aggrieved, the 
duty of making arrangements for 
receiving and forwarding traffic of 
every description without delay and 
without partiality. The seventh 
section enacts, that every such 
company as aforesaid shall be liable 
for the loss of or for any injury 
[Allday v. Great Western Rail. 
Co., 5B. &S. 903; 34 L. J. Q. B. 
5] done to any horses, cattle, or 
other animals, or to any articles, 
goods, or things, in the receiving, 
[Hodgman v. The W. Midland 
Rail Co., 5 B. & S. 173 ; 33 L. J. 
Q. B. 233 ; affirmed in error, 35 
L. J. Q. B. 85,] forwarding, or 
delivering thereof, occasioned by 
the neglect or default of such com- 
pany or its servants, [Van Toll v. 
South Eastern Rail. Go., 12 C. B. 
N. S. 75, and the judgment of Erie, 
C. J., in Harrison v. The London 
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and Brighton Rail Co., 2 B. & S. 
122 ; 81 L. J. Q. B. 113, 115 ; 2 
B. & S. 152, in Cam. Scac.] not- 
withstanding any notice, condition^ 
or declaration made and given by 
sucIl company contrary thereto, or 
in anyvvise limiting such liability ; 
every such notice, condition, or 
declaration being hereby declared 
to be null and void ; provided 
always, that nothing herein con- 
tained shall be construed to pre- 
vent the said companies from 
making such conditions with re- 
spect to the receiving, forwarding, 
and delivering of any of the said 
animals, articles, goods, or things 
as shall be adjudged by the court 
or judge before whom any question 
relating thereto shall be tried, to 
be just and reasonable : provided 
always, that no greater damages 
shall be recovered for the loss of 
or for any injury done to any of 
such animals, beyond the sums 
hereinafter mentioned : (that is to 
say,) for any horse fifty pounds ; 
for any neat cattle, per head, 
fifteen pounds ; for any sheep or 
pigs, per head, two pounds ; unless 
the person sending or delivering 
the same to such company shall at 
the time of such delivery, have 
declared them [Rohinson v. The 
South Western Rail, Co,, 19 C. B. 
N. S. 51 ;S. 0. 34 L. J.C. P. 234]; 
McCance v. The Norik Western 
Rail, Co,, 7 H. & N. 477; 3 H. & 0. 
843 ; S. G, 31 L. J. Exch. 65] to be 
respectively of higher value than 
as above mentioned ; in which case 
it shall be lawful for such com- 


pany to demand and receive ^y 
way of compensation for the' in- 
creased risk and care thereby 
occasioned a reasonable per-cent- 
age upon the excess of the value 
so declared above the respective 
sums so limited as aforesaid, and 
which shall be paid in addition to 
the ordinary rate of charge ; and 
such per-centage or increased rate 
of charge shall be notified in the 
manner prescribed in the statute 
11 Geo. 4 & 1 Will. 4, c. 68, 
and shall be binding upon such 
company in the manner therein 
mentioned : provided also, that the 
proof of the value of such animals, 
articles, goods, and things, and the 
amount of the injury done thereto, 
shall in all cases lie upon the per- 
son claiming compensation for such 
loss or injury ; provided also, that 
no special contract between such 
company and any other parties 
respecting the receiving, forward- 
ing [Van Toll v. South Bastern 
Rail, Go., suprcjb\, or delivering 
of any animals, articles, goods, or 
things as aforesaid shall be bind- 
ing upon or affect any such party 
unless the same be signed by him 
or by the person delivering such 
animals, articles, * goods, or things 
respectively for carriage : pro- 
vided also, that nothing herein 
contained shall alter or affect the 
rights, privileges, or liabilities of 
any such company under the said 
act of 11 Geo. 4 & 1 Will. 4, 
c. 68, with respect to articles of 
the descriptions mentioned in the 
said act.” 
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[It was for some time undecided 
wietherj on the one hand, a special 
contract which had been signed 
was valid within the meaning of 
this section, although it might 
not be just and reasonable, and 
whether, on the other, a notice 
or condition which was just and 
reasonable was valid if not 
signed. In Wise v. Great Western 
Rail, Co,, 1 H. & IST. 63, a special 
contract which was signed was 
held to be valid without reference 
to the question of its reasonable- 
ness ; see also the judgments of 
Martin and Bramwell, BB., in Par- 
tington V. South Wales Rail. Go., 
1 H. & N, 393 ; and Beale v. South 
Devon Rail. Go., 5 H, & N. 875 ; 
S. C. in error, 3 H. & C. 337. 
But in Simons v. Great Western 
Rail. Go.,1% O.B. 805, a contract was 
held to be void on the ground of 
unreasonableness, although it was 
signed, and in McManus v. Lanca- 
shire, &c.. Rail. Go., 2 H. & N. 693, 
a signed special contract was con- 
sidered to be reasonable, and there- 
fore binding. In Peeh y. North Staf- 
fordshire Rail. Co., E. B. &E. 958, a 
condition held to be reasonable was 
held to be void because it was un- 
signed (Erie, J., dissentiente). The 
two last -mentioned cases were 
taken up to the Exchequer Cham- 
ber, and in McManus v. Lanca- 
shire, &c., Rail. Co., 4 H. & N. 
827, the court of error, reversing 
the judgment of the Exchequer, 
held {dissentiente Erle,J.) that the 
special contract which the plaintiff 
had signed was void because it 


was unreasonable. — “ In effect,’' 
said Mr. Justice Williams, in de- 
livering the judgment of the ma- 
jority of the court of error, “ before 
the statute every case in which a 
special limited liability was sub- 
stituted for the general common 
law obligation of the cainier, 
whether by notice acquiesced in, or 
document signed by the customer, 
was one of special contract, and the 
statute is to be construed with 
reference to that state of the law.” 
According to this view the words 
special contract " and condi- 
tions,” as used in the act, are 
synonymous terms ; consequently 
when the case of the North Staf- 
fordshire Rail. Co. V. Peeh, E. B. 
& E. 986, came at a later period 
before the Court of Exchequer 
Chamber, it was considered to be 
a settled point, that the act does 
require that conditions should be 
signed. That was an action 
against the railway company as 
common carriers, for negligently 
carrying three marble chimney- 
pieces. 4th plea ; Special contract, 
exempting defendants from re- 
sponsibility for injury to mar- 
bles unless insured, and no in- 
surance of the marbles in ques- 
tion. 5th plea : Condition to the 
same effect, alleging it to be 
reasonable. Issues thereon : verdict 
for defendants on both pleas. The 
plaintiff had had notice of such 
condition, and in a letter to the 
defendants had requested them "‘to 
forward the three cases of marble 
not insured,” which they did. On 
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a Special case in the Exchequer 
Chamber it ivas held, reversing 
the decision of the Queen’s Bench, 
that the defendants were entitled 
to have the verdict entered for 
them upon the 4th plea, on the 
ground that the plaintiff’s letter, 
coupled with the forwarding of the 
goods in pursuance of it, and some 
other con*espondence, constituted 
a special contract signed within 
the meaning of the 4th proviso in 
the 7th section of the act. This 
decision was in its turn reversed 
by the House of Lords ; the Lord 
Chancellor (Westbury,) and Lord 
Wensleydale, holding that, under 
the act, the validity of conditions 
limiting the common law liability 
of the carrier is subject to their 
being both adjudged just and rea- 
sonable, and also embodied in a 
signed special contract, and in the 
case before them, the condition 
was neither the one nor the other ; 
Lord Cranworth agreeing that 
there .was no contract in writingj 
and that the condition was not just 
and reasonable ; and Lord Chelms- 
ford dissenting totis viriUis'' 
but, as to the reasonableness of the 
condition, on the ground that his 
lordship thought it was not in- 
tended to extend to neglect or 
default by the company or its 
servants. Some of the many ob- 
servations of the Lord Chancellor 
may be cited here. I think,” he 
said, '' the true construction of the 
7th section of the act may be ex- 
pressed in a few words. I take it 
to be equivalent to a simple enact- 


ment, that no general notice given 
by a railway company shall be valid 
in law, for the purpose of limiting 
the common law liability of the 
company as carriers. Such com- 
mon law liability may be limited 
by such conditions as ^the court or 
judge shall determine to be just 
and reasonable ; but with this pro- 
viso, that any such condition so 
limiting the liability of the com- 
pany shall be embodied in a. special 
contract in writing between the 
company and the owner, or person 
delivering the goods to the com- 
pany, and which contract in writing 
shall be signed by such owner or 
person. — The words” of the act 
''expressly state that any condi- 
tion, having for its object to relieve 
a company from liability occa- 
sioned by the neglect or default 
of such company shall be null and 
void. Now, my lords, if the pre- 
sent condition were embodied in 
a contract between the company 
and the owner of the goods deli- 
vered to be carried by that com- 
pany, the necessary effect of such 
a contract would be, that it would 
exempt the company from respon- 
sibility for injury, however caused ; 
including, therefore, gross negli- 
gence, and even fraud or dis- 
honesty on the part of the servants 
of the company. For the condi- 
tion is expressed without any limi- 
tation or exception.” Therefore, 
his lordship considered the con- 
dition unreasonable, and he held 
that it was not embodied in a special 
contract in writing, because the 
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words not insured ” did not refer 
‘'to the written conditionj or afford 
any ground upon which the writ- 
ten condition can be regarded as 
incorporated in the contract.” The 
letter, said Lord Cranworth, ''shows 
that the person sending the goods, 
chose to send them with the in- 
cidents attaching by law to the 
sending of the naarbles uninsured ; 
but it does not show that he 
agreed to a stipulation by the 
company that they were to be 
absolved from responsibility by 
reason of their being so sent ; still 
less, that he so agreed by reason 
of their not being insured accord- 
ing to their value. Even if it 
could be held that there is a well- 
recognised distinction in the carry- 
ing trade between the extent of 
liability in the carriage of goods 
where they are insured, and ivhere 
they are uninsured, it by no means 
follows that insurance must neces- 
sarily be according to the value of 
the goods.” See Feeh v. North 
Staffordshire Rail, Co., 32^ L. J. 
Q. k 24L 

The condition which in McManus 
V. Lancashire, &c., Rail. Co., was 
held to be unreasonable, was that 
"the company would not be re- 
sponsible for any injury or damage, 
howsoever caused, occurring to live 
stock of any description travel- 
ling upon the railway or in their 
vehicles.” The court was of opinion 
that this condition, if held to be 
valid, would protect the company 
from liability in respect of their 
own gross negligence or miscon- 


duct. See Gregory y. The West 
Midland Rail. Co., 2 H. & C. 
944 ; S. C., 33 L. J. Exch. 155. In 
Beale v. South Devon Rail. Co., 
5 H. & N. 875, affirmed in error, 
3 H. & C. 337, and aheady cited, 
the company gave notice that they 
would only convey Jish on their 
line by special agreement, and the 
condition in question provided 
"that the company should not 
be responsible under any circum- 
stances for loss of market, or for 
other loss or injury from any 
cause whatever, other than gross 
negligence or fraud,'' and this con- 
dition was held to be valid, Mar- 
tin, B., dissentiente. In Simons 
V. Gi'eat Western Rail. Co., supra, 
a condition framed for the pur- 
pose of absolving the company 
from responsibility for the loss or 
non-delivery of goods by reason 
of insufficient or improper pack- 
age was adjudged to be unjust 
and unreasonable ; in the same 
case a condition was held to be 
valid because confined to goods 
carried at the lower of two rates 
charged by the company (see also 
Munster v. South-LJastern Rail. 
Co., 4 C. B. N. S. 676, and North 
Staffordshire Rail. Co. v. Peel:, 
supra). In Harrison v. London, 
Brighton and South Coast Rail 
Co., 3 B. & S. 122 ; 31 L. J. Q. B. 
113, overruling in error a decision 
between the same parties, a con- 
dition against liability for loss or 
damage to horses or dogs above 
certain values, unless the value 
was declared, the company only to 
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be liable for the declared value, 
and extra charges to be paid ac- 
cording to the value, was held to 
be reasonable. See also Robin- 
son V. Great Westeom Rail. Go., 
19 C. B. N. S. 51 ; S. C., 35 L. J. 
C. P. 123. Conditions protecting 
the company against claims for 
loss unless made within seven 
days from the time at which the 
goods should have been delivered, 
and against liability for the loss 
of goods untruly or incorrectly de- 
clared or described by the sender, 
were held to be binding, in Leiois 
V. Great Western Rail. Co., 5 H. 
& N. 867. A condition against 
liability for delay was adjudged 
unreasonable in Allday v. Great 
Western Rail. Co., 5 B. & S. 903 ; 
34 L. J. Q. B. 5 ; for damage be- 
yond the limits of the company’s 
railway, was held reasonable in 
Aldridge v. Great Western Rail. 
Co., 15 G B. N. S. 582; S. G, 
33 L. J. G P. 161. As to unrea- 
sonableness of part of the con- 
tract only, voiding that part, see 
irCance v. London and Worth 
Westeoii Rail. Co., 3 H. & C. 343 ; 
31 L. J. Exch. 65. The signa- 
ture to the special contract may be 
made by an agent of the party 
delivering the goods, see the North 
Staffordshire Rail. Go. v. Peek, E. 
B. & E. 986. The question of rea- 
sonableness was argued on demur- 
rer in Simons v. Great Western 
Rail. Go.; it is generally a mixed 
question of law and fact. A plea 
setting up a special contract in 
these cases should, perhaps, allege 


that the contract was signed, and 
is just and reasonable, see Lewis 
V. Great Western Rail. Co.; such 
an allegation has, however, been 
repeatedly omitted, and see jgost, 
the notes to Birkmyr v. Parnell.'] 
With respect to carriers by 
water, besides the exemptions for 
which” they stipulate in their 
charter-parties and bills of lading 
(which latter always contain a 
clause discharging them from lia- 
bility for losses occasioned by the 
act of God, the King’s enemies, 
fire, and all and every other dangers 
and accidents of the seas, rivers, 
and navigation, of what nature 
and kind soever;” the first two 
of which exemptions they indeed 
enjoyed at common law, and that 
from loss by fire under 26 Geo. 
3, c. 86, s. 2, which statute, how- 
ever, was held to apply only to 
fire on board the ship, and not 
to a fire on board a lighter, in 
which the goods were being taken 
to the ship, Morewood v. Pollock, 
1 E. & B. 743), they were further 
protected by the last-mentioned 
statute from making good loss or 
damage to any gold, silver, dia- 
monds, watches, jewels, or pre- 
cious stones, sustained by any 
robbery, embezzlement, making 
away or secreting thereof, unless 
the owner or shipper had, at the 
time of shipping, declared the 
nature and value thereof in writ- 
ing, The 6 Geo. 4, c. 155, s. 53, 
exempted them from liability from 
damage arising from the want of a 
duly qualified pilot, unless incurred 
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by tlieir own refusal or neglect to 
take one on board ; and sect. 55, 
from liability for loss incurred 
througli tbe default or incom- 
petency of a licensed pilot. And 
now, by 17 & 18 Viet. c. 104<, 
s. 388, ‘"'No owner or master of 
any skip shall be answerable to 
any person whatever for any loss 
or damage occasioned by the fault 
or incapacity of any qualified pilot 
acting in charge of such ship within 
any district where the employment 
of such pilot is compulsory by law.” 
See The Agricola, 2 W. Robinson, 
10; \_HammondY. Rogers, 7 Moore, 
Priv. C, C. 160, 171, Rolloch v. 
M'Alpin, 7 Moore, P. C. 427.] 
Where their common law liability 
remained, it was from time to 
time much narrowed by the fol- 
lowing acts, viz. 7 Geo. 2, c. 15, 
which exempted them from making 
good losses incuiTed by the miscon- 
duct of the master and mariners, 
without their privity, to a greater 
extent than the value of the shij) 
and freight (see Sutton v. Mitchell, 
1 T. R. 18, Broiun v. WilMnson-, 
15 M. & W. 391, [The African 
Steam-shill Go. v. Stvanzy, 2 Kay 
& J. 600 ; 25 L. J. Cha. 870 ; 
Leycester v. Logan, 3 Kay & J. 
446 ; 26 L. J. Cha. 306 ; Same v. 
Same, 4 Kay & J. 725]), 26 Geo. 
3, c. 86, sect. 1, which extended 
the above enactment to all cases 
of loss by robbery by whomso- 
ever committed, and 53 Geo. 3. 
c. 159, which extended it to all 
cases of loss occasioned without 
their default or privity ; but this 


act did not extend to vessels used 
solely ill rivers or inland naviga- 
tions, nor to any ship not duly 
registered according to law; nor 
did any of those acts extend to 
lighters and gabbets ; Hunter v. 
M'Goivn, 1 Bligh, 573. It should 
also be observed that the benefit 
of the three last-mentioned acts 
extended to owners only, not to 
masters, and that the last con- 
tained an express clause against 
relieving the master, though he 
might happen also to be a part- 
owner. See Wilson v. Dichson, 2 
B. & A. 2, Athinson v. Stevens, 7 
Exch. 567. The general act now in 
force upon this subject is the 17 & 
18 Viet. c. 104, part 9, sects. 502 
to 516; [amended by 25 & 26 
Viet. c. 63; see sect. 54. As to the 
declaration of the nature and value 
required by sect. 503, see Wil- 
liams V. African Steam- ship Co., 
1 H. & N. 800] ; and see the Com- 
mon Law Procedure Act, 18[60, 
sect. 35. In a modern case a con- 
dition in a bill of lading that the 
shipowner should not be account- 
able for leakage or breakage was 
held not to discharge him from 
liability for gross negligence, Phil- 
lips V. Clark 2 C. B. K. S. 156. 
See also Wilton v. The Atlamtic 
Royal Mail Co., 10 C. B. N. S. 453]. 

Where goods consigned to a | 
vendee are lost through the de- ' 
fault of the carrier, the consignee 
is the proper person to sue, for the | 
consignor was his agent to retain 
the carrier, Bavjcs v. Pech, 8 T. R. 
330 ; Dutton v. Solomonson, 3 B. 
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& P. 582 ; King v. Meredith^ 2 
Camp. 639 ; Broimv v. Hodgson^ 
Ib. 86 ; \Tlie London and North- 
Western Rail. Co. v. Bartlett, 7 
H. & N. 400 ; S. a, 31 L. J. Exch. 
92]. But it is otherwise where 
the goods were sent merely for 
approval, Swain v. Shepherd, 1 M. 
& Eob. 224 ; or the consignee is 
the agent of the consignor, Sar- 
gent Y. Morris, 3 B. & A. 277 ; or 
the carrier has contracted to be 
liable to the consignor in consi- 
deration of the latter's becoming 
responsible for the price of the 
carriage, Moore v. Wilson, 1 T. 
E. 659 ; Davis v. James, 5 Burr. 
2680; or where the property in 
the goods has not yet passed to 
the vendee, as, for instance, when 
there is no evidence of a contract 
sufficient to satisfy the Statute of 
Frauds, and the carrier is not of 
the vendee’s selection, Coates v. 
Chaplin, 3 Q. B. 483; Norman 
V. Phillips, 14 M. & W. 277; 
[Goomhes v. Bristol and Exeter 
Rail. Co., 3 H. & N-. 510] ; or, to 
speak generally, where the carrier 
is employed by the consignor, and 
the goods are at his risk, Dunlop 
V. Lambert, 6 Cl. & Fin. 600. See 
Freeman v. Birch, 1 Nev. & M. 
420 ; S. C., 3 Q. B. 492, n. 

In the case of an action brought 
against a carrier, it is sufficient 
primd facie evidence of a loss by 
his negligence to show that the 
goods never reached the consignee, 
or a short delivery, Hawkes v. 
Smith, Car. & M. 72, Eolfe, B. 
But where they are bailed to a 


booking-office keeper to be de- 
livered to a carrier, the plaintiff 
must show by direct evidence, that 
they were not delivered to one, 
Gilhart v. Dale, 5 A. & E. 543 ; 
Griffith v. Lee, 1 C. & P. 110; 
\Midlcmd Rail. Co. v. Bromley, 
17 C. B. 372]. With regard to 
the mode of declaring against a 
carrier, formerly the practice was 
to set out the custom of the 
realm ; that has been discon- 
tinued because the custom of 
the realm being the law of the 
realm, the courts take notice of 
it. Afterwards the practice be- 
came to state the defendants to 
be common carriers for hire, toti- 
dem verbis ; that was however de- 
parted from to some extent in 
Brotherton v. Wood, 3 B. & B. 58, 
and still more in Pozzi v. Shipton, 
8 A. & E. 974, where a declara- 
tion -stating that the plaintiff de- 
livered and that the defendant 
accepted the goods in question^ to 
be carried for reward from A. to 
B., was held sufficiently upon the 
custom of the realm to warrant 
a verdict against one of two de- 
fendants, upon evidence of his 
being a common carrier. The 
court however doubted whether it 
would have been good on special 
demurrer. If to such a declaration 
the defendant pleads an accept- 
ance of the goods on the special 
terms of a carrier’s notice, the 
plaintiff, if he means to rely upon 
gross negligence as rendering the 
defendants liable notwithstanding 
the notice, must reply or new 
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assign sucli negligence, Wyld y, 
PichfoTcl, 8 M. & W. 443 ; [Butt 
V. Great Western Rail. Co., 11 C.B. 
140. A declaration upon the custom 
is in substance m tort, and there- 
fore the plaintiff is entitled to 
costs notwithstanding the 19 & 
20 Viet. c. 108, s. 30, when he 
recovers less than 201. on a judg- 
ment by default, Tattan v. Great 
Western Rail. Co., 2 E. &^E. 844. 
See, however, Kerr v. Midland 
Great Western Rail. Co., 10 Irish 
C. L. Eep. Appendix XLV. If 
goods have been carried under a 
sj)ecial contract, the declaration 
ought in general to be upon such 
contract, and should not allege 
a receipt by the defendants as 
common carriers. See White v. 
Great Western Rail. Co., 2 C. B. 
N. S. 7, and Phillips v. Edivards, 
4 H. & N. 813. In Simons v. 
Great Western Rail. Co., 2 C. B. 
N. S. 620, the defendants were 
held liable as common carriers, 
their servants having taken ad- 
vantage of the plaintiff, and having 
induced him by a misrepresenta- 
tion to sign a special contract.] It 
is the duty of a carrier not only to 
carry safely, but also, if no time be 
stipulated, to cany within a rea- 
sonable time, and a breach of that 
duty may be proved under a de- 
'claration alleging the lapse of a 
reasonable time, and that the car- 
rier has not delivered, Raphael 
V. Pickford, 5 M. & G. 551, 6 
Scott, N. R. 478 ; [The Great Nor- 
thern Rail. Go. V. Taylor, 35 L. J. 
C. P. 210, He may set up the jus 


tertii, Sheridan v. Neiv Quay Co., 

4 C. B. N. S. 618]. 

Questions have arisen as to the 
time during which the liability of 
the carrier continues, and there is 
sometimes considerable difficulty 
in determining the period at which 
he ceases to hold the goods in his 
capacity of carrier, though retain- 
ing the control or possession of 
them. It is for the jury (when 
there is no mitten contract) to 
determine the extent of the am-eed 

O 

transit, as, for instance, in the case 
of goods carried across a ferry, it 
is for the jury to determine from 
evidence of the practice at the 
ferry whether the owners of the 
ferry have undertaken to carry 
goods up a slijD, or only to land 
them on the shore. See Walker 
V. Jackson, 10 M. & W. 161. So 
where goods are delivered at - the 
office of a railway company to 
be carried from one terminus to 
another, it may be inferred by the 
jury that this comjDany is answer- 
able for the whole transit, though 
in part on the line of another com- 
pany, Muschamp y. L ancaster, &c., 
Rail Go., 8 M. & W. 421 ; Watson 
V. Ambergate, <&c., Rail Co., Q. B., 
14 May, 1851 ; Scoihorn v. South 
Staffordshire Rail Co., 8 Exch. 
341 ; [Bristol & Exeter Rail. Co. 
V. Collins, 7 H. of Lords C. 194 ; 
29 L. J. Exch. 165 ; Mytton v. 
Midland Rail Go., 4 H. & N. 615 ; 
CoxonY. Great Western Rail. Go., 
5 H. & N. 274 ; Birkett v. White- 
haven Junction Rail Go., 4 H. & 
N. 7*30 ; Wilhy v. West Cornwall 
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Rail, Co.j 2 H. & N. 703 ; Webber 
V. Great Western Rail. Co., 8 H. 
& C. 771 ; 34 L. J. Exck 170 ; 
a,nd as to passengers, see Blake v. 
Great Western Rail. Co., 7 H. & 
N. 987; S. 0., 81 L. J. Exch. 349.] 
When the goods have arrived 
at the end of the transit, it seems 
that the carrier is hound to keep 
them a reasonable time at his own 
risk for the o^vner, and it would 
seem that during the period for 
which he keeps them under an 
obligation to do so, springing out 
of his receipt of them as a carrier, 
he is subject to the same liability 
as during their transit. See Hyde 

V. Trent Navigation Company, 5 
T. E. 389. After that period his 
extraordinary liability as a com- 
mon carrier is, it would seem, at 
an end, and he remains liable only 
to the same extent as ordinary 
depositees. See per Lord Abinger, 
C. B., Cairns v. Robins, 8 M. & 

W. 258. Whilst the goods are in 
the possession of the carrier, he 
is bound to take proper means for 
their preservation, and it was even 
held to be within the scope of the 
duty of a railway company em- 
ployed to carry quicks, to plant 
them, or allow them to be planted 
in their own land for that purpose. 
Taff Vale Raihuay Co. v. Giles, 

2 E. & B. 823. [If the goods 
are tendered to the consignee, and 
he refuses to receive them, it is 
not, as a matter of law, the duty 
of the carrier to give the consignor 
notice of the refusal, but he is 
bound to do what under the cir- 


cumstances may be reasonable. 
In Hudson v. Baxendale, 2 H. & 
N. 575, the defendants, on the 
refusal by the consignee to I’e- 
ceive a puncheon of gin, which 
the plaintiff had employed them 
to carry to him, put it into a 
warehouse, and left it there for 
two months, without giving notice 
to the plaintiff. At the end of 
this period it was found that a 
portion of its contents was gone. 
The jury found that the defend- 
ants had acted in a reasonable 
manner, and gave a verdict in 
their favour, which verdict was 
subsequently upheld. In The Great 
Western Rail. Co. v. Crouch, 2 H. 
& N. 491, (S. C. affirmed in error, 
3 H. & N. 183,) the carriers took 
back a parcel, the very next morn- 
ing after a refusal to receive it, 
from Plymouth to London, and 
they were held to be liable for so 
doing, the jury having found that 
the parcel was sent back before 
the expiration of a reasonable 
time.] 

In Bourne v. Gatliff, 4 K C. 
314, 5 Scott, 667; -3 Scott, N. K. 

1 ; 3 M. & G. 643; 8 Scott, N. K. 
604 ; 11 Clark & Fin. 45, the duty 
of a canier by sea was much con- 
sidered. It was there holden by 
the Courts of Common Pleas and 
Exchequer Chamber, and by the' 
House of Lords, that in the. ab- 
sence of any course of dealing or 
usage of the port to justify him, a 
earner by sea under a bill of 
lading of goods to be delivered 
at the port of London, (all and 
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every the dangers of the sea, &c., 
excepted,) unto Mr. Samuel Gat- 
liff or assigns, on paying for the 
said goods freight,” &c., was not 
entitled immediately on the arrival 
of the vessel, and without notice 
to the owner, to land the goods ; 
and that, having so landed them 
on a wharf where, before coming 
to the hands of the OTOer, they 
were destroyed by accidental fire, 
the carrier was responsible for 
their loss. In the same case, upon 
a plea to the second count, a ques- 
tion arose as to the liability of a 
carrier by sea, who, for an addi- 
tional hire, undertakes, after the 
arrival of the goods, to take care 
of them at the wharf where they 
are landed, and to convey them 
within a reasonable time to the 
place of business of the customer. 
The Court of Common Pleas held 
that he was liable for a loss of the 
goods by accidental fire whilst on 
the wharf, there being no ground 
for supposing him to be clothed 
with one degree of responsibility 
whilst taking care of the goods at 
the wharf, and another and dif- 
ferent degree whilst carrying the 
goods from the wharf, inasmuch 
as both those duties formed part 
of the same express contract, and 
were paid for by the same reward ; 
and that court referred to Hyde v. 
Trent Navigation Company as an 
authority for their judgment. In 
the Exchequer Chamber that part 
of the judgment was reversed on 
the ground that the second count 
did not state an employment of 


the defendants as common car- 
riers, a point not noticed in the 
Common Pleas, and the principle 
acted upon by that comt is there- 
fore, perhaps, untouched by the 
reversal. [A shipowner is, gene- 
rally speaking, not bound to un- 
load before production of the bill 
of lading, HrichsenY. Barkivorth, 
Cam. Scacc. 3 H. & N. 601.] 

In Cairns v. Rohins, 8 M. & W. 
258, goods were sent by a carrier, 
who delivered them to his cus- 
tomer, accompanied by a printed 
bill, which stated that '' any goods 
that shall have remained three 
months in the warehouse without 
being claimed, or on account of 
the non-payment of the charges 
thereon, will be sold to defray the 
carriage and other charges thereon, 
or the general lien, as the case 
may be, together with warehouse- 
rent and expenses.” The cus- 
tomer sent them back to the 
carriers warehouse to await his 
orders. They remained there more 
than a year, and then were lost. 
The customer brought an action 
treating the carriers as bailees for 
reward, and a verdict found for 
the was upheld by the 

Court of Exchequer on the ground 
stated by Alderson, B., in the 
course of his judgment, that there 
was evidence from whence the 
jury might reasonably find, that 
in consideration that the j)arties 
whose goods were carried would 
pay a certain sum, the defendants 
would not only carry them, hut 
would wai%house them for three 
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montlis, the compensation so paid 
being a compensation not only 
for carrying, bnt for warelionse- 
rent also. 

The sixth and last class of bail- 
ments is (according to Lord Holt) 
manclatiim, or a delivery of goods 
to somebody who is to carry them, 
or do something about them, 
gratis. And this might have been 
classed under the same head with 
deposituni. For as the keeping, 
carrying, and working iipoii 
goods for hire are all included, 
both by Lord Holt and Sir W. 
Jones, under the same head, there 
seems no good reason why the 
keeping, carrying, and ivorking 
upon them gratuitously should 
not have been so likewise. Cer- 
tain it is, that the liabilities of the 
depositary and of the mandatary 
are precisely the same; both (in 
the absence, at least, of a contract 
in special terms) are bound to 
slight diligence, and to slight dili- 
gence only, and liable for nothing 
short of gross negligence, the rea- 
son in each case being the same, 
namely, that neither is to receive 
any reward for his services. Ac- 
cordingly, whenever the extent of 
a mandatary’s liability is dis- 
cussed we find the cases respect- 
ing that of depositaries cited, and 
relied upon, and so vice versd. 
The cases of Beauchamp v. Poiv- 
ley, 1 M. & Eob. 38 ; Shiells v. 
Blackburns, 1 H. Bl. 1 58 ; and 
Dartnall v. Howard, 4 B. & C. 
345, the facts of which are re- 
spectively stated at -"^the com- 


mencement of this note, were de- 
cisions on the responsibility of 
mandataries, and from those, as 
■well as from the general principle, 
it appears that such bailees are 
liable for gross negligence, and for 
that only. 

A gratuitous agent is, however, 
bound to use such skill as he pos- 
sesses ; for instance, a person who 
rides a horse gratuitously at the 
owner’s request for the purpose of 
showing him for sale, if proved to 
be a person skilled in the manage- 
ment of horses, is held equally 
liable wdth a borrower for injury 
sustained by the horse whilst 
ridden by him, Wilson v. Brett, 
11 M. & W. 113. 

As to what amounts to such an 
undertaking of a gratuitous office 
or employment, as will impose a 
liability to fulfil its duties, see 
Blsee V. Gatewarcl, 5 T. E. 143, 
Balfe V. West, IS C. B. 466 ; [and 
Fish V. Kelly, 17 C. B. N. S. 
194]. 

From the above cursory view of 
the law of bailments, it will be 
seen that, besides the six classes, 
enumerated by Lord Holt, bailees 
may be distributed into three 
general classes, varying from one 
another in their degrees of re- 
sponsibility. The first of these 
is, where the bailment is for the 
benefit of the bailor alone : this 
includes the cases of mandataries 
and deposits, and in this the bailee 
is liable only for gross negligence. 
The second is, where the bailment 
is for the benefit of the bailee 
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alone ; this comprises loans, and 
in this class the bailee is bound 
to the very strictest diligence. The 
third is, where the bailment is for 
the benefit both of bailor and 
bailee; this includes locatio rei, 
vadium, and locatio operis, and 
in this class an ordinary and 
average degree of diligence is suf- 
ficient to exempt the bailee from 
responsibility. 

A bailee dealing negligently 
with goods intrusted to him does 
not thereby necessarily lose his 
character of bailee so as to be 
liable as for a conversion, see 
Heald v. Carey, 11 C. B. 977. 
Contra if he commits an active 
wrong which determines the bail- 
ment, Clark V. Gilbert, 2 N. C. 
856 ; Cooper v. Willomatt, 1 C. B. 
672. See Austin v. Manchester, 
&G., Rail. Co., 10 C. B. 454 ; [Fenn 
Y.Bittlestone, 7 Exch. 152 ; Chinery 
V. Viall, 5 H. & N. 288; John- 
ston V. Stear, 15 C. B. N. S. 880; 
S. C. 83 L. J. G. P. ISO. Replevin 
will not lie at suit of the bailor 
against a person to whom the 
bailee has delivered the goods. 
Mennie v. Blake, 6 E. B. 842. 

In the recent case of Blakemore 
V. Bristol and Exeter Rail. Co., 
8 E. & B. 1085, Mr. Justice Cole- 
ridge, delivering the judgment of 
the court, made some valuable 
remarks on the duty of the gra- 
tuitous lender of a chattel to dis- 
close defects in it of which he is 
aware. It is surprising,” said 
the learned judge, “ how little in 
the way of decision in our courts 


is to be found in our books upon 
the obligations which the mere 
lender of a chattel for use con- 
tracts towards the borrower. Po- 
thier, in his " TrcdU du Pret d 
Usage, ^ to be found in the 4th vol. 
of his works by Dupin, pt. 3, pp. 
87 to 42, enters into the subject 
at some length ; and Story also 
treats of it, Bailment, s. 275. The 
principles which these two writers 
draw mainly from the Roman law, 
may be the more safely relied on 
as engrafted into the common 
law, considering that the whole of 
this branch of our law is so mainly 
built on the Roman, as the judg- 
ment in Coggs v. Bernard de- 
monstrates. It may, however, we 
think, be safely laid down that 
the duties of the borrower and 
lender are in some degree correla- 
tive. The lender must be taken 
to lend for the purpose of a bene- 
ficial use by the borrower; the 
borrower, therefore, is not respon- 
sible for reasonable wear and tear ; 
but he is for negligence, for mis- 
use, for gross want of skill in the 
use ; above all, for anything which 
may be qualified as legal fraud. 
So, on the other hand, as the 
lender lends for beneficial use, he 
must be responsible for defects in 
the chattel, with reference to the 
use for which he knows the loan 
is accepted, of which he is aware, 
and owing to which directly the 
borrower is injured. Adjuvari 
quippe nos, non decipi, beneficio 
oportet, is the maxim which Story 
borrows from the Digest ; and 
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Pothier is express to the same 
effect, citing, as Story does also, 
the instance, Qui sciens vasa vi- 
tiosa commoclavitj si ihi infusum 
vinum, vel oleum corruptum effu- 
sumve estj condemnanclus eo no- 
mine est. This is so consonant to 
reason and justice, that it cannot 
but be part of oiir law. Would it 
not be monstrous to hold that, if 
the owner of a horse, knowing it 
to be vicious and unmanageable, 
should lend it to one who is igno- 
rant of its bad qualities, and con- 
ceal them from him, and the rider, 
using ordinary care and skill, is 
thrown from it and injured, he 
should not be responsible ? The 
principle laid down in Coggs v. 
Bernard, and followed out by Lord 
Kenyon and Puller, J., and by 
Lord Tenterden, in the Nisi Prius 
cases cited in the note, 1 Lea. Ca. 
162 (4th ed.), that a gratuitous 
agent or bailee may be responsible 
for gross negligence or great want 
of skill, gets rid of the objection 
that might be urged from want of 
consideration to the lender. By 


the necessarily implied purpose of 
the loan, a duty is contracted 
towards the borrower not to con- 
ceal from him those defects known 
to the lender which may make 
the loan perilous or unprofitable 
to him.’’ See also McCarthy v. 
Young, 6 H. & N. 829 ; S. G 80 
L. J. Exch. 227. 

By the 24 & 25 Viet. c. 96, s. 8, 
any person who, being a bailee of 
any property, fraudulently takes 
or converts it to his own use or 
the use of any person other than 
the owner, is to be deemed guilty 
of larceny, although he do not 
break bulk or otherwise determine 
the bailment. A person who has 
received money from another, and 
is only bound to return the amount, 
not the identical coins, is not a 
bailee within this section, Reg. v. 
Hassall, 30 L. J. M. G 176 ; query, 
can a feme covert be so ? Reg. v. 
Robson, 31 L. J. M. C. 22 ; see 
further as to who is a bailee within 
the section, Reg. v. Bunhall, 33 
L. J. M. G 75.] 
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[reported lord RAYMOND; 938.] 


(a) S. 0. Salk. 
19. 3 Salk. 17. 
Holt, 524. 

6 Mod. 45. 
Vide 1 Bro. 


A man who has a right to vote at an election for members 
of parliament may maintain an actioji against the 
returning officer for refusing to admit his vote, though 
his right ivas never determined in parliament, and 
though the persons for whom he offered to vote ivere 
elected (ff), 

Buckinghamshire to %vit Matthias Ashby complains 
of William White, Richard Talbois, William Bell, and 
Richard Heydon, being in the custody of the marshal of Somewhat 
the Marshalsea of th^^lord the king, before the king him- acSo^i/that^^ 
self, for that, to wit. That whereas, on the 26th day of 
November, in the 12th year of the reign of the lord the & Rob. 5, 

. , ' against an 

now king, a certain writ or the said lord the now king, overseer for 

issued out of the Court of Chancery of him the said lord 

the now king, at Westminster, in the county of Middlesex, parishioner’s 

directed to the then sheriff of Buckinghamshire aforesaid, rate, per quod 

reciting that the said lord the king, by the advice and assent to oUaiiTa'^ ^ 

of his council, for certain arduous and urgent businesses 

concerning him the said lord the king, the state, and the sheriff for de- 

defence of his realm of England, and of the church of cute a writ, 

England, had ordained his certain parliament to be holden 

at his city of Westminster, on the 6th day of February, curredunne- 

then next coming, and there with the prelates, nobles, and Mason -r. 

peers of his said kingdom, to have discourse and treaty, ^.*^974,^’ 

the said lord the now king commanded the then sheriff 

toms, for refusing ^to sign a bill of entry, without payment of an excessive duty, Barry v. 
Amaud, 10 A. &*E. 646. See as to an action against a clergyman for refusing to marry, 
Davis V. Black, 1 Q. B. 900, 

<1 2 
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Declaration. 


of B-uckinghamsliire, by the said writ firmly enjoining, 
that, having made proclamation in his next said county 
court after the receipt of the same writ to be holden, of 
the day and place aforesaid, two knights, girded with 
swords, the most fitting and discreet of the county afore- 
said, and of every city of that county two citizens, and 
of every borough two burgesses of the more discreet and 
most sufficient, should be freely and indifferently chosen 
by those whom such proclamation should concern, accord- 
ing to the form of the statute thereupon made and provided, 
and the names of the said knights, citizens, and burgesses, 
so to ’ be chosen, to be inserted in certain indentures 
thereof, to be made between him, the then sheriff, and 
those who should be concerned at such election (although 
such persons to be chosen should be present or absent), 
and should cause them to come at the said day and place ; 
so that they the said knights, citizens, and burgesses, might 
severally have full and sufficient power for themselves and 
the commonalty of the county, cities, and boroughs afore- 
said, to do and consent to those things which should then 
happen to be ordained there of the common council of the 
said realm of him the said lord th^ now king (by God's 
assistance), upon the businesses aforesaid ; so that for want 
of such power, or because of an improvident election of the 
knights, citizens, and burgesses aforesaid, the said busi- 
nesses might not in anywise remain undone ; and should 
certify, without delay, that election made in the full county 
of him the then sheriff, distinctly and openly, under his 
seal, and the seals of those who should be concerned at that 
election, to the said lord the now king, in his Chancery, 
at the said day and place ; sending to him the said lord the 
king the counterpart of the indenture aforesaid, sewed to 
the same writ, together with that writ ; which said writ, 
afterwards, and before the 6th day of February in the writ 
aforesaid mentioned, to wity on the 29th day of December, 
in the twelfth year abovesaid, at the borough of Aylesbury, 
in the said county of "Bucks, was delivered to one Eobert 
Weedon, Esq., then sheriff of the same county of Bucks, 
to be executed in form of law ; by virtue of which said* 
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writ, the aforesaid Eobert Weedon, being then and there Declaration, 
sheriff of the county of Bucks aforesaid, as before is set 
forth, afterwards and before the aforesaid 6th day of 
February, to wit, on the SOth day of December, in the 
12th year abovesaid, at the borough of Aylesbury aforesaid, 
in the said county of Bucks, made his certain precept in 
writing, under the seal of him the said Eobert Weedon, 
of his office of sheriff of the county of Bucks aforesaid, 
directed to the constables of the borough of Aylesbury 
aforesaid, reciting the day and place of the parliament 
aforesaid to be holden, thereby requiring them and giving 
to them in command, that having made proclamation 
within the borough aforesaid of the day and place in the 
same precept recited, they should cause to be freely and 
indifferently chosen two burgesses of that borough, of the 
more discreet and most sufficient, by those whom such 
proclamation should concern, according to the form of the 
statutes in such cases made and provided, and the names 
of the said burgesses so elected (although they should be 
present or absent) to be inserted in certain indentures 
between the said sheriff and those who should have 
interest in such election ; and that he should cause them 
to come at the day and place in the same precept recited, 
so that the said burgesses might have full and sufficient 
power for themselves and the commonalty of the borough 
aforesaid, to do and consent to those things which should 
then happen to be ordained there of the common council 
of the said realm (by God’s assistance) upon the business 
aforesaid ; so that for want of such power, or because of 
an improvident election of the burgesses aforesaid, the 
said businesses might not remain undone ; and that they 
should, without delay, certify the election to him the said 
then sheriff, sending to the same sheriff the counterpart 
of the indenture aforesaid annexed to the said precept, 
that he the said* sheriff might certify the same to the said 
lord the king in his Chancery at the day and place afore- 
said, which said precept afterwards and before the said 
6th day of February, to wit, on the same SOth day of 
December in the year abovesaid, at the borough of Ayles- 
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Declaration* 


bmy aforesaid, in the said county of Bucks, was delivered 
to them the said William White, Eichard Talhois, 
William Bell, and Eichard Heydon, then, and until after 
the return of the same writ, being constables of the 
borough of Aylesbury aforesaid, to be executed in form 
of law ; to which said William White, Eichard Talbois, 
William Bell, and Eichard Heydon, by reason of their 
office of constables of the borough aforesaid, the execution 
of that precept of right did then and there belong : by 
virtue of which said precept, and by force of the writ 
aforesaid, they the said burgesses of the borough of Ayles- 
bury, being in that behalf duly forewarned, afterwards 
and before the 6th day of February, to wit, on the 6th day 
of January in the 1 2th year abovesaid, at the borough of 
Aylesbury aforesaid, before them the said William White, 
Eichard Talbois, William Bell, and Eichard Heydon, the 
constables aforesaid, were assembled to elect two burgesses 
for the borough, according to the exigency of the writ and 
precept aforesaid, and during that assembly, to that inten- 
tion, and before such two burgesses, by virtue of the writ 
and precept aforesaid, were elected, to wit, on the day and 
year last abovesaid at the borough of Aylesbury aforesaid, 
in the county aforesaid, he, the said Matthias Ashby, 
then and there, being a burgess and an inhabitant of the 
borough aforesaid, and not receiving alms there or any- 
where else, then or before, but being duly qualified and 
entitled to give his vote for the choosing of two burgesses 
for the borough aforesaid, according to the exigency of the 
writ and precept aforesaid, before them the said William 
White, Eichard Talbois, William Bell, and Eichard Hey- 
don, the four constables of that borough, to whom then 
and there it did duly belong to take and allow the vote 
of him the said Matthias Ashby, of and in the premises, 
was ready and offered to give his vote for choosing Thomas 
Lee, bart., and Simon Mayne, esq., two burgesses for that 
parliament, by virtue and according to the exigency of the 
writ and precept aforesaid ; and the vote of him, the said 
Matthias, then and there of right ought to have been 
admitted; and the aforesaid William White, Eichard 
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Talbois, William Bell, and Bichard Heydon, so being then 
and there constables of the borough aforesaid, were then 
and there requested to receive and allow the vote of him 
the said Matthias Ashby, in the premises ; nevertheless 
they, the said William White, Eichard Talbois, William 
Bell, and Eichard Heydon, being then and there con- 
stables of the borough aforesaid, well knowing the pre- 
mises, but contriving, and fraudulently and maliciously 
intending to damnify him the said Matthias Asliby, in 
this hehalf, and wholly to hinder and disappoint him of 
his privilege of and in the premises, did then and there 
hinder him, the said Matthias Ashby, to give his vote in 
that behalf, and did then and there absolutely refuse to 
permit him, the said Matthias Ashby, to give his vote for 
choosing two burgesses for that borough to the parliament 
aforesaid, and did not receive, nor did they allow the 
vote of him, the said Matthias Ashby, for that election : 
and two burgesses of that borough were elected for the 
parliament aforesaid (he, the said Matthias Ashby, being 
excluded, as before is set forth) without any vote of him, 
the said Matthias Ashby, then and there, by virtue of the 
writ and precept aforesaid, to the eneiwation of the afore- 
said privilege of him, the said Matthias Ashby, of and 
in the premises aforesaid : whereupon the said Matthias 
Ashby saith that he is injured, and hath sustained damage 
to the value of 200 J., and thereupon he brings suit, &c. 
Not guilty. Verdict for the plaintiff 

Note . — Judgment was arrested in B. E. by three judges 
against Holt But on the 14th of January, 1703, this 
judgment was reversed in the House of Lords, and 
judgment given for the plaintiff by fifty lords against 
sixteen. 

After a verdict for the plaintiff on not guilty pleaded, it 
was moved in arrest of judgment by Serjeant Whitaker 
that this action was not maintainable. And for the difiS- 
culty, it was ordered to stand in the paper, and was argued 
Trin. 1 Q. Anne by Mr. Weld and Mr. Montague for the 
defendants, and this term judgment was given against 
the plaintiff, by the opinion of Powell, Powys, and Qould, 
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CrOULD, J. 


(a) Vide L. 
Kay. 454. 


(h) D. cont. 
1 WOs. 127. 


ASHBY V. WHITE ET ALIOS. 

justices. Holt, Chief Justice, being of opinion for the 
plaintiff. 

Gould, J. — am of opinion, that judgment ought to be 
given in this case for the defendants, and I cannot by any 
means be reconciled to give my judgment for the plaintiff, 
for there are no footsteps to warrant such an opinion, but 
only a single case. I am of opinion, that this action is 
not maintainable for these four reasons : first, because 
the defendants are judges of the thing, and act herein as 
judges; secondly, because it is a parliamentary matter, 
with which we have nothing to do ; thirdly, the plaintiff’s 
privilege of voting is not a matter of property or profit, so 
that the hindrance of it is merely damnum sine injurid ; 
fourthly, it relates to the public, and is a popular offence. 

As to the first, the king’s writ constitutes the defendant 
a judge in this case, and gives him power to allow or 
disallow the plaintiff’s vote. For this reason it is, that 
no action lies against a sheriff for taking insufficient bail, 
because he is the judge of their sufficiency. So is the 
case of Medcalf w Hodgson, Hutt. 120, and their suffi- 
ciency is not traversable, 1 Lev. 86, Bentley v. Hore. 
Upon the same reason the resolution of the court is 
founded in the case of Hammond v. Howell, 2 Mod. 218, 
that no:(a) action lies against a man for what he does 
as a judge. 9 Hen. fo. pi. 9. 

2. This is a parliamentary matter, and the parliament 
is to judge whether the plaintiff had a right of electing 
or not, for it may be a dispute whether the right of elec- 
tion be in a select number or in the populace ; and this is 
proper for the parliament to determine, and not for us ; 
and if we should take upon us to determine that he has a 
right to vote, and the parliament be of opinion that he 
has none, an inconvenience would follow from contrary 
judgments. So in 2 Yent. 37, Onslow’s Case, it is ad- 
judged that no (6) action lies for a double return of mem- 
bers to serve in parliament. The resolution of the King’^ 
Bench in the case of Barnardiston v. Soame, 2 Lev. 114, 
was given on this particular reason, that there had been a 
determination before in parliament in favour of the plain- 
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tiff. And Hale said, we pursue the judgment of the par- Gould, J. 
liament ; but the plaintiff would have been too early, if he 
had come before ; and yet that judgment was reversed. 

3. It is not any matter of profit, either in fvasenti or 
in fwtuTO. To raise an action upon the case, both damage 
and injury must concur,"as in the case of 19 Hen. 6. 44, 
cited Hob. 267. If a man forge a bond in another’s name, 
no action upon the case hes, till the bond be put in suit 
against the party : so here, it may be this refusal of the 
plaintiff’s vote may be no injury to him, according as the 
parliament shall decide the matter; for they may adjudge, 
that he had no right to vote, whereby it will appear, the 
plaintiff was mistaken in his opinion as to his right of 
election, and consequently has sustained no injury by the 
defendant’s denying to take his vote. 

4. It is a matter which relates to the public, and is a 
kind of popular offence, and therefore no action is given 
to the party ; for by the^-stoie reason one man may bring 
an action, a hundred may, and so actions infinite for one 
default ; which the law will not allow, as is agreed in 
Williams' Case, 5 Co. 73 a. and 104 b. Boidton's Case. 

Perhaps, in this case, after the parliament have adjudged 
the plaintiff has a right of voting, an information may lie 
against the sheriff for his refusal to receive -it. So the 
case of Ford v. Hoskins, 2 Cro. 368. 2 Brownl. 194. 

Such an action as this was never brought before, and 
therefore shall be taken not to lie, though that be not a 
conclusive reason. As to the case of Sterling v. Turner, 

3 Lev. 50. 2 Yent. 50. where an action was brought by 
the plaintiff', who was candidate for the place of bridge- 
master of London, for refusing him a poll, and adjudged 
maintainable, there is a loss of a profitable place. So the 
case of Herring v. Finch, 2 Lev. 250, where the plaintiff 
brought an action on the case against the defendant, for 
that the plaintiff being a freeman, who had a voice in the 
election of mayor, the defendant being the present mayor 
refused to admit his voice ; in that case the defendant is 
guilty of a breach of his faith : and in both these cases 
the plaintiff has no other remedy, either in parliament or 
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Gottld, J. 


Pawis, J. 


anywhere else, as the plaintiff in our case has. So that I 
am of opinion that judgment ought to be given for the 
defendant upon the merits. But upon this declaration the 
plaintiff cannot maintain any action, for the plaintiff does 
not allege in his count that the two burgesses elected 
were returned, and if they were never returned, there is 
no damage to the plaintiff. See 2 Bulstr, 265. But I do 
not rely upon this fault in the declaration. 

Povjys, J. — I am of the same opinion, that no action 
lies against the defendant, 1. Because the defendant as 
bailiff is quasi a judge, and has a distinguishing power 
either to receive or refuse the votes of such as come to 
vote, and does preside in this affair at the time of election : 
though this determination be not conclusive, but subject 
to the judgment of the parliament, where the plaintiff 
must take his remedy. 

2. If the defendant misbehave himself in his office by 
making a false or double return, an action lies against 
him for it on the late statute, 7 & 8 W. 8, c. 7, and therein 
aU this matter of refusing the plaintiff’s vote is comprised, 
and ah the sj)ecial matter is scanned in that action. And 
if you allow the plaintiff to maintain an action for this 
matter, then every elector may bring his action, and so the 
officer shall be loaded with a number of actions that may 
ruin him ; and he may follow one law suit, though he may 
not be able to follow many. These actions proceed from 
heat, I will not call it revenge ; and it is not like splitting 
of actions, soilicet, of one cause of action into many, but 
the causes of action are several, and the court cannot 
unite them, but A., B., C., D., E., and a hundred more 
may at this rate bring actions. 

8. There is a vast intricacy in determining the right of 
electors, and there is a variety, and a different manner 
and right of election in every borough almost. As in 
some boroughs every potwaller has a right to vote, in some 
residents only vote, and in others the outlying burgesses 
that live a hundred miles off; nay, I know Ludlow a 
borough, where all the burgesses’ daughters’ husbands 
have a right to vote. But now all this matter is comprised 
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in an action against the officer for a false return. But it Powys, J. 
is objected that by the law of England every one who 
suffers a wrong has a remedy ; and here is a privilege lost, 
and shall not the plaintiff have a remedy ? To that I 
answer, first, it is not an injury, properly speaking ; it is 
not damnum, for the plaintiff does not lose his privilege 
by this refusal, for when the matter comes before the 
committee of elections, the plaintiff’s vote will be allowed 
as a good vote ; and so in an action upon the case by one 
of the candidates for a false return, this tender of his vote 
by the plaintiff shall be allowed as much as if it had been 
given actually and received. And if this refusal of the 
plaintiff’s vote be an injury, it is of so small and little 
consideration in the law, that no action will lie for it ; it 
is one of those things within the maxim, de minimis non 
curat lex. In the case of Ford v. Hoskins, 2 Cro. 368. 

Mod. 833. 2 Bulstr. 336. 1 Roll. Rep. 125, where an 

action is brought against the lord of a copyhold manor, 

for refusing to accept one nlamed as successor for life by 

the preceding tenant for life, according to the custom, 

there the plaintiff suffers an injury, and yet it is adjudged 

that no action lies. The late statute 7 & 8 W. 3, c. 7, 

gives an action against the officer for a misfeasance to the 

party grieved, i. e. to the candidate, who is to have his 

vote ; so that by the judgment of the parliament he cannot 

have any action. Before the statute of 23 Hen. 6 , no (a) M l 

action lay lor the candidate, who was the party aggrieved, 

against the officer, for a false return, because it related 

to parliamentary matters, as is adjudged 3 Lev. 29, 30, 

Onslow V. Raply, and yet he had an injury ; and till the 
7 & 8 W. 3, no ( 6 ) action lay for the candidate against the (b) Jhid. 
officer for a double return, as is adjudged in the same case, 

3 Lev. 29. 2 Ventr. 37, and yet he suffered an injury thereby ; 
d fortiori no action shall lie for the plaintiff in this case. 

4. This action is not maintainable for another reason, 
which I think is a weighty one, viz. this action is prionce 
impressionis ; never the like action was brought before, 
and therefore as (c) Littleton, s. 108, uses it to prove that (c) Vide Co. 
no action lay on the statute of Merton, 20 Hen. 3, c. 6 , si 13 Ed. n. 2. 



236 


ASHBY V. WHITE ET ALIOS. 


PO'WYS, J. 


(a) D. cont. 1 
Wils. 127. 


parentes conquerantur, for if it had lain, it would have 
sometimes been put in use : so here. So in the case of 
Lord Say and Seale v. Stephens, Oro. 142. for the law is 
not apt to catch at actions. It is agreed by the consent 
of all ages, that no {a) action lay at common law against 
the officer for a double return ; and yet in one year, viz, 
1641, there were no less than seventy double returns, and 
yet they made no act to help it, though the parliament 
could not be misconusant of the matter. 

5. Another reason against the action is, that the deter- 

mination of this matter is particularly reserved to the par- 
liament, as a matter properly conusable by them ; and to 
them it belongs to determine the fundamental fights of 
their house, and of the constituent parts of it, the members ; 
and the courts of W estminster shall not tell them who shall 
sit there. Besides we are not acquainted with the learning 
of elections ; and there is a particular cunning in it not 
knovm to us, nor do we go by the same rules, and they 
often determine contrary to our opinion without doors. 
The late statute, which enacts that the last determination 
of the house as to the right of election shall be a rule to 
the judges in the trial of any cause, is a declaration of 
their power ; and the paths the judges are to walk in are 
chalked out to them, so that they are not left to use their 
own judgment ; but the determination of the house is to 
be the rule of law to us, and we are not to examine beyond 
that. Suppose in this action we should adjudge one way, 
and after in parliament it should be determined another 
way ; or suppose a judge ofnisi before whom the cause 

comes to be tried, should say, “ I am not bound by the rule 
of the last determination in parliament in this action, for 
this is another sort of action, not within the meaning of 
the statute : '' these things would be of ill consequence. 

6. Another reason against this action is, that if we should 
allow this action to lie for the plaintiff, d fortiori we must 
allow an action to be maintainable forthe candidates against 
the defendant for the same refusal ; for the candidates have 
both damnum et injuriam, and are the parties aggrieved ; 
and if we should allow that, we shall multiply actions upon 
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the officers, at the suit of the candidates, and every parti- Powis, J. 
cular elector too; so that men will he thereby deterred from 
venturing to act in such offices, when the acting therein 
becomes so perilous to them and their families. I will not 
insist upon the exceptions to the declaration, but give my 
opinion upon the merits. I think there is a sufficient 
allegation in the count of the return of the election, espe- 
cially after a verdict. Nor shall I insist that it does not 
appear in the declaration how near the party was to be 
chosen ; nor that this action is brought merely for a 
possibility ; for this is an action for a personal injury ; and 
the plaintiff might give his vote for which he pleased, 
either the candidate that had fewer or more voices ; or he 
might give his vote for one who had no other burgess's 
voice but the plaintiff’s own ; for the plaintiff, in those 
cases, is deprived as much of his privilege as if the person 
for whom he voted was nearest to be chosen. But it has 
been objected, that the defendant should not have abso- 
lutely refused to receive the plaintiff’s vote, but should 
have reserved it for scrutiny, and should have admitted it 
de bene esse. To that I answer : he might indeed have 
done so ; but he was not obhged to do it, for the officer 
is supposed to know every man’s right and pretence of 
election, and commonly the weaker party are for bringing 
in new votes, and devising new contrivances ; but the 
officer ought to disallow them at first, and not to give so 
much countenance to such a practice as to reserve it for 
a scrutiny. As here in Westminster-hall, when a matter 
of law comes before us, if it be a clear case, we may give 
judgment in it on the first argument, and it will be a good 
judgment, although it be usual to hear several arguments. 

The objection of weight is the resolution between Sterling 
and Turner, 2 Lev. 50. Hale said that it was a good pre- 
cedent : and the case of Herring and Finch, 2 Lev. 250, 
though as to that case it wae not adjudged upon the 
matter of law, but went off upon a point of evidence, yet 
I will admit the action to lie for the plaintiff in those 
cases, but they do not at all relate to the parliament, but 
are matters nf custom merely relating to the government 
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Powrs, L of the city, and are properly determinable at common law. 

And although it may be said, that this case also relates to 
the government of the town, so does a public muisance in 
a highway ; but if a particular person receive an injury, 
he may have his action ; but that does not relate to the 
parliament as this matter does ; and the whole case here 
turns upon that, viz. its being a parliamentary matter. If 
we should admit this action to lie, we shall have work 
enough in Westminster-hall, brought in by a side-wind ; 
nay, so much, that we shall even be glad to petition the 
parliament to take this power away from us. Besides, the 
judgment here cannot be called properly a determination ; 
it will only be a litigation ; for our judgment cannot be 
cited as an authority in parliament, nor will the parlia- 

(a) Vide 2 Gr. Blent mind it, or be bound up by it, for they (a) them- 

selves are not bound even by their own determination, 

1 DoTigl. on ^ 

Elections, 18. _ but may determine contrary to it, though that be a rule 
upon the courts of Westminster. But it has been objected, 
that this is no deteimination of the election in this judg- 
ment, but only of a particular injury. To that I answer, 
It ivill be in consequence of a determination of the 
election; for if the plaintiff had a right to vote, then 
this action is maintainable ; if he has no right, then he 
can have no action ; and, by consequence, twenty others 
may have a right to vote, and the election may turn upon 
this single vote; and his right of voting is as much 
parliamentary as the whole election, and may as much 
entangle the case. It is said in Onslow's Case, 2 Vent. 87, 
that the courts at Westminster must not enlarge their 
jurisdiction in these matters, further than the statute 
gives them ; and indeed it is a happiness to us that we 
are so far disengaged from the heats which attend elections. 
Our business is, to determine of mewn and tvAim, where 
the heats do not run so high as in things belonging to the 
legislature : therefore, this being an unprecedented case, I 
shall conclude with a saying of my Lord Coke, 2 Bulst. 
888: Omnis innovatio plus novitate perturbat quam 
litilitate prodest. 

Powell, J,~I am of the same opinion, that the judgment 
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ought to be arrested. As to the novelty of this action, Powell, J, 

1 think it no argument against the action ; for there have 
been actions on the case brought that have never been 
brought before, but had their beginning of late years ; ? 
and we must judge upon the same reason as other cases 
have been determined by. I do not agree with my brothers 
upon their first reason, that the defendant is a judge. I 
do not understand what my brother Poiuys means by saying 
he is quasi a judge : surely he must be a judge or no judge. 

The bailiff is not a judge, but only an officer or minister 
to execute the precept. But I agree with them in their 
other reasons to give judgment against the plaintiff ; and 
chiefly, because in this action there does not appear such 
an injury or damage as is necessary to maintain an action 
on the case. An injury must have relation to some 
privilege the party has. The case of Turner and Sterling, 

2 Lev. 50, is adjudged upon a particular reason ; for the 
defendant, by refusing him the poll, deprived him of the 
means of knowing whether he had a right or not. If 
cestuy que use desires the feoffees to make a feoffment over 
to another, and they refuse, no action upon the case lies 
against them for this refusal. And in the case-*of Ford 
against Hoskins, 2 Bulstr. 337, 2 Cro. 368, it is resolved 
that no action lies for the nominee against the lord, for 


refusing to keep a court, and to admit him ; f yet this + But he may 
is a hard case, for the party is thereby deprived of the mus!^Ee^v!" 


means of coming to his right. But that case differs from 
the case of Sterling v. Turner; for the party hath a known don, 2 T. n. 
remedy in Chancery, to compel the lord to hold a court 6East, 

and admit him, but the other hath no remedy against the 


mayor but an action. Here is no injury to the plaintiff ; 

for though he has alleged in his declaration, that he had 3 B. & C. 172; 

a right to vote, and was hindered of it by the defendant, 

T. E. 197, it 


had heeu held otherwise. So may the surrenderee of the heir, although the heir was not 
admitted, upon payment of the proper fine, including the fine payable upon the descent to the 
heir. Rex v. Dullingham, 8 A. & E. 858 ; 1 P. & D. 172, S. 0. But where the heir^s title 
is clearly barred by lapse of time, a mandamus will not be granted to admit him, for he may 
bring ejectment without. Rex v. Agardsley, 5 Bowl. 17. And in cases involving questions of 
equity, e.g. that of the surrenderee of a trustee appointed under 11 Gfeo. 4 and 1 Will. 4, 
c. 60, s. 8, the Court of Queen’s Bench will not interfere by mandamus. Rex v. Pitt, 10 A. & 
E. 272. Also, inasmuch as the lord must be included in the writ, no mandamus lies to admit 
to a copyhold held of the crown. Rex v. Pouell, 1 Q. B. 352. 
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Powell, J. 


"f See the na- 
ture of this 
proceeding ex- 
plained, 3 Bi, 
Comm. 246. 


yet that does not give him a right, unless the finding 
thereof by the jury do confer such right ; but that cannot 
be so, for the jury cannot judge of this right in the first 
instance, because it is a right properly determinable in 
parliament. The parliament have a peculiar right to 
examine the due election of their members, which is to 
determine whether they are elected by proper electors, 
such as have a right to elect; for the right of voting 
is the great difficulty in the determination of the due 
election, and belongs to the parliament to decide. But it 
is objected, admitting the plaintiff had a right to vote, and 
was deprived of it, shall he have no remedy ? To that I 
answer, he shall have a remedy in proper time ; but the 
plaintiff here comes too soon ; he shall have a remedy by 
action after the parliament have determined that he had a 
right, but not before. This is not such a right, the depri- 
vation whereof will make an injury, till it be determined 
in parliament. But the plaintiff has a proper remedy by 
petition to the parliament setting forth his case ; and after 
the parliament have adjudged that he had aright of voting, 
he shall have an action at law to recover damages, when 
his right is so fixed and settled. The opinion of my lord 
Hobart in the case of Sir William Elvis and the Archbishop 
of York, Hob. 317, 818, and the reason of that opinion 
comes very near to the present case : That if the church 
be litigious, and two clerks be presented to the ordinary, 
and he award a jure ‘patronatvus f to inquire which patron 
has the right, and the inquest find for one, and yet the 
ordinary receive the clerk of the other, contrary to the 
finding of the jury, in that case if the other patron bring 
his qiiare impeclit against the usurper and his incumbent, 
not naming the bishop, and proves his title, he may 
afterwards have an action upon the case against the 
ordinary, for that wilful wrong, delay, and trouble, that 
he hath put him to ; and he shall recover costs and 
damages, not in respect of the value of the church (for 
there are no damages for that by the common law, but by 
West. 2, 13 Edw. 1, st. 1, c. 5, s. 3), but for the other 
respects before mentioned. But if he name the ordinary 
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in the quare impedit, he can have no other action of the Powell, j. 
case ; neither shall he have such action upon the case 
before he hath tried his title in a proper action, and 
against the proper parties. So that in that case, though 
the patron’s right, being found by the jury on the jure 
patronatus^ is in some measure determined, yet he shall 
not maintain an action upon the case against the ordinaiy, 
but he must first prove his title in a proper manner by 
a quare impedit, and thereby prove the ordinary a dis- 
turber; and after that he may bring his action on the case, 
against the ordinary for his damages. Where the party 
has no possibility of settling his right, as in the case of 
Sterling and Turner, there he shall maintain his action 
for the disturbance before his right be settled ; but where 
he has a proper method, as in our case, he shall not main- 
tain an action till his right be determined ; and the reason 
of this difference is very strong, because of the incon- 
veniences of contrary determinations upon the several 
actions, or of the different judgments by the House of 
Commons, and the judges at common law : for the house 
may be of opinion that the plaintiff has a right to vote, and 
yet the judges may be of opinion upon the action that he 
.hath none, and give judgment against him ; and even 
though he has a right, he will have no remedy; et e con- 
verso. But this difference of opinions will be prevented 
by such previous application to the house before any 
action brought. Besides, in this case, here is not a 
damage, upon which this action is maintainable ; for, to 
maintain an action upon the case, there must be either a 
real damage, or a possibility of a real damage, and not 
merely a damage in opinion, or consequence of law. Bor 
a possibility of a damage, as an action upon the case, 
lies for the owner of an ancient market, for erecting a 
new market near his; and yet perhaps the cattle that 
come to the old market might not be sold, and so no toll 
due ; and consequently no real damage, but there is a 
possibility of damage. But in our case there is no pos- 
sibility of a damage. It is laid in the declaration, that 
the defendant obstructed him from giving his vote ; but 
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Powell, J. that is too general, without showing the manner how lie 
obstructed him, as that the defendant kept him out of the 
usual place where the votes are taken. The plaintiff 
shows no damage in his count, and the verdict will not 
supply it, for the plaintiff ought always allege a damage, 
as in an action upon the case brought against the lessee 
by him in the reversion, for refusing to permit him to 
enter to view waste, it would not be sufiScient to allege 
thus generally, that the defendant obstructed him, &c. It 
is laid here, that the defendants ipsum the plaintiff ad 
siiffragium sunm dare ohstruxerunt, et penitus recusa- 
verunt: I do not know what that means in this ca,se. 
Indeed, it is a sufficient description of a disseisin of a rent 
seek ; but if the plaintiff gives his vote for a candidate, 
that is as effectual as if the officer writ it down, for it is his 
vote by the giving of it, and the officer cannot hinder him 
of it, and oh a poll it will he a good vote, and must be 
allowed, and so there is no wrong done to the plaintiff, 
for his vote was a good vote notwithstanding what the 
defendant did. Besides, the plaintiff can make no profit 
of his vote ; and it is like the case of a quare impedit, in 
which the plaintiff at common law recovered no damages, 
because he ought not to sell the presentation, and so could 
make no profit of it. So here, for it would be criminal 
for the plaintiff to sell his vote. Perhaps the putting the 
plaintiff to trouble and charge, to maintain and vindicate 
his right of voting, might be sufficient damage to maintain 
an action on the case ; but as our case is, I cannot see that 
the plaintiff has received any damage. . Great inconve- 
niences do attend the allowance of this action, ’ as my 
brothers have said ; as that it will occasion multiplicity of 
actions, and for that reason it is, that the law gives no 
action to a private person for a public nuisance, for there 
is a remedy by indictment to redress it. So here the 
plaintiff has a remedy in parliament. .As to the case of 
Westbury v. Powell, Co. Lit. 50. a, where the inhabitants 
of Southwark had a watering-place for their cattle by 
custom, which was stopped up, there any inhabitant might 
have an action, because there was no other remedy by 
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presentment or the like ; hnt if it had’ been a nuisance 
presentable; no action (a) would have lain. So in the case 
of Sterling and Turner, the party had no ^ther remedy. 
So in the case of Herring and Finch, which is a strong 
case ; and I do not know whether an action will lie in that 
case, for refusing to admit his voice to the election of a 
mayor ; but there the plaintiff has no other remedy, nor 
other way to settle his right. If we should adjudge that 
this action lies, it will be dangerous to execute any office 
of this nature, and will deter men from undertaking public 
ofSces, which will be a thing of ill consequence. I am of 
opinion upon the whole matter, that after a determination 
in the parliament for the plaintiff’s right, the trouble and 
charge of vindicating it will maintain an action, but in 
this case no action lies, and therefore the judgment ought 
to be arrested. 

Holt, Chief Justice. — The single question in this case is, 
Whether, if a free burgess of a corporation, who has an 
undoubted right to give his vote in the election of a burgess 
to serve in parliament, be refused and hindered to give it 
by the ofiScer, if an action on the case will lie against such 
oiSficer ? 

I am of opinion that judgment ought to be given in 
this case for the plaintiff. My brothers differ from me in 
opinion ; and they all differ from one another in the reasons 
of their opinion ; but notwithstanding their opinion, I 
think the plaintiff ought to recover, and that this action is 
well maintainable and ought to lie. I will consider their 
reasons. My brother Gould thinks no action will lie 
against the defendant, because, as he says, he is a judge ; 
my brother Powys indeed says, he is no judge, but quasi 
a judge ; but my brother Powell is of opinion, that the 
defendant neither is a judge, nor anything like a judge, 
and that is true : for the defendant is only an officer to 
execute the precept, i. e. only to give notice to the electors 
of the time and place of election, and to assemble them 
together in order to elect, and upon the conclusion to 
cast up the poll, and declare which candidate has the 
majority. 


Powell, J. 

(a) Vide L. 
Ray. 486. 


Holt, C. J. 

[Lord Holt’s 
argument has 
been more fully 
and lucidly set 
forth by him- 
self in a manu- 
script first 
published in 
183T, at the 
request of Lord 
Denman, under 
the title of 
“ The judg- 
ments of Lord 
Holt in the 
case of Ashby 
• V. Whte and 
John Pafey 
and- others J 
This manu- 
script contains 
probably a 
revised form of 
the judgment 
prepared for 
use in the 
House of 
Lords, post 
269 n.] 
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Holt, C. J, But to proceed, I will do these two things : First, I will 
maintain that the plaintiff has a right and privilege to 
give his vote : Secondly, in consequence thereof, that if he 
be hindered in the enjojunent or exercise of that right, the 
law rives him an action against the disturber, and that 
this is the proper action given by the law. 

I did not at first think it would be any difficulty to prove 
that the plaintiff has a right to vote, nor necessary to 
maintain it, but from what my brothers have said in their 
arguments I find it will be necessary to prove it. It is 
not to be doubted, but that the Commons of Ungland have 
a great and considerable right in the government, and a 
share in the legislative, without whom no law passes ; but 
because of their vast numbers this right is not exerciseable 
by them in their proper persons, and therefore by the 
constitution of Ungland, it has been directed, that it 
should be exercised by representatives, chosen by and 
out of themselves, who have the whole right of all the 
Commons of England vested in them: and this repre- 
sentation is exercised in three different qualities, either 
as knights of shires, citizens of cities, or burgesses of 
boroughs ; and these are the persons qualified to represent 
all the Commons of England. The election of knights 
belongs to the freeholders of the counties, and it is an 
original right vested in and inseparable from the freehold, 
and can no more be severed from their freehold, than the 
freehold itself can be taken away. Before the statute 
of 8 Hen. fi, c. 7, any man that had a freehold, though 
never so small, had a right of voting, but by that statute 
the right of election is confined to such persons as have 
lands or tenements to the yearly value of forty shillings 
at least, because, as the statute says, of the tumults and 
disorders which happened at elections, by the excessive 
and outrageous number of electors ; but still the right of 
election is an original right, incident to, and inseparable 
from the freehold. As for citizens and burgesses, they 
depend on the same right as the knights of shires, and 
differ only as to the tenure, but the right and manner of 
their election is on the same foundation. Now, boroughs 
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are of two sorts : first, where the electors give their voices 
by reason of their burgership ; or, secondly, by reason of 
their being members of the corporation, Littleton, in his 
chapter of tenure in burgage, 162. C. L. 108. b. 109. says 
Tenure in burgage is, where an ancient borough is, of 
the which the king is lord, of whom the tenants hold 
by certain rent, and it is but a tenure in socage;'’ and 
sect. 164. he says, '' and it is to wit, that the ancient 
towns called boroughs be the most ancient towns that be 
within England, and are called boroughs, because of them 
come the burgesses to parliament.” So that the tenure of 
burgage is from the antiquity, and their tenure in socage 
is the reason of their estate, and the right of election is 
annexed to their estate. So that it is part of the consti- 
tution of England, that these boroughs shall elect members 
to serve in parliament, whether they be boroughs corporate 
or not corporate ; and in that case the right of election is 
a privilege annexed to the bitrgage land, and is, as I may 
properly call it, a real privilege. But the second sort is, 
where a corporation is created by charter, or by prescrip- 
tion, and the members of the corporation as such choose 
burgesses to serve in parliament. The first sort have a 
right of choosing burgesses as a real right, but here in 
this last case it is a personal right, and not a real one, 
and is exercised in such a manner as the charter or 
custom prescribes; and the inheritance of this right, or 
the right of election itself, is in the whole body politic, 
but the exercise and enjoyment of this right is in the 
particular members. And when this right of election is 
granted within time of memory, it is a franchise that can 
be given only to a corporation ; as is resolved by all the 
judges against my lord Hobart, in the case of Dungannon 
in Ireland, 12 Co. 120, 121, that if the king gi*ant to the 
inhabitants of Islington to be a free borough, and that the 
burgesses of the same town may elect two burgesses to 
serve in parliament, that (a) such a grant of such privilege 
to burgesses not incorporated is void, for the inhabitants 
have not capacity to take an inheritance. See Hob. 15, 
The principal case there was, the king constituted the 


Hol'P, C. J. 


(a) Vide Ca. 
Litt. 3 a. 
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Holi, c. J. town of Dungannon to be a free borough, and that the 
inhabitants thereof shall be a body politic and corporate, 
consisting of one provost, twelve free burgesses and 
commonalty; and in the same name may sue and be 
sued ; et quod ipsi prcefatus prcepositus et liberi hurgenses 
burgi prcBdicti et successores sui in perpeUium habeant 
plenum potestatem et authorUatem eligendi, mittendi, et 
retovnandiduos discretos et idoneos vivos ad inserviendum 
et attendendum in quolibet parliamento, in dido regno 
nostro Hibernice in posterum tenendo, and so proceeds 
to give them power to treat, and give voice in parliament, 
as other burgesses of any other ancient borough, either in 
Ireland or England, have used to do. And upon this 
gTant it was adjudged, by all the judges of England, that 
this power to elect burgesses is an inheritance of which 
the provost and burgesses were not capable, for that it 
ought to be vested in the entire corporation, viz, provost, 
burgesses, and commonalty, and that therefore the law in 
this case did vest that privilege in the whole corporation 
in point of interest, though the execution of it was com- 
mitted to some persons, members of the same corporation 
12 Co, 120, 121. Hob. 14, 15. As to the manner of 
election, every borough subsists on its own foundation, 
and where this privilege of election is used by particular 
persons, it is a particular right vested in every particular 
man; for if we consider the matter, it will appear that 
the particular members and electors, their persons, their 
estates, and their liberties are concerned in the laws that 
are made, and they are represented as particular persons, 
and not quatenus a body politic : therefore, when their 
particular rights and properties are to be bound (which 
are much more valuable perhaps than those of the cor- 
poration) by the act of the representative, he ought to 
represent the private persons. And this is evident from 
all the mits, which were anciently issued for levying the 
wages of the knights and burgesses that served in parlia- 
ment. As 46 Edw. 3. Bo, Bark memh, 4 in dorso. For 
when wages were paid to the members, they were not 
assessed upon the corporation, but upon the commonalty 
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as private persons, as the writ shows, which is indeed Holt, C. J. 
directed to the sheriff, or to the mayor, &c., yet the 
command is ' quod de communitate comitatus civitatis, 
ml hurgi, habere, facial militibus civibus aut burgensibus 
lOZ. pro expensis suis' But now, if the corporation were 
only to be represented, and not the particular members of 
it, then the corporation only ought to be at the charge ; 
but it is plain that the particular members are at the 
charge. And this is no new thing, but agreeable to reason 
and the rules of law, that a franchise should be vested in 
the corporation aggregate, and yet the benefit of it to 
redound to the particular members, and to be enjoyed by 
them in their private capacity. As is the case of Waller 
and Hanger, Mo. 832, 833, where the king gi'anted to the 
mayor and citizens of London, quod nulla prisagia sint 
soluta de vinis civium et liberorum hominum de Lon- 
don, &c. And there it was resolved, that although the 
grant be to the corporation, yet it should not enure to the 
body politic of the city, but to the particular persons of 
the corporation who should have the fruit and execution 
of the gi’ant for their private wines, and it should not 
extend to the wines belonging to the body politic ; and so 
is the constant experience at this day. So in the case of 
Mellor V. 8pateman, 1 Saund. 343, where the corporation 
of Derby claim common by prescription, and though the 
inheritance of the common be in the body politic, yet the 
particular members enjoy the fruit and benefit of it, and 
put in their own cattle to feed on the common, and not 
the cattle belonging to the corporation: but that is not 
indeed our case. But from hence it appears that every 
man, that is to give his vote on the election of members 
to serve in parliament, has a several and a particular 
right in his private capacity, as a citizen or burgess. And 
surely it cannot be said, that this is so inconsiderable a 
right as to apply that maxim to it, de minimis non curat 
lex. A right that a man has to give his vote at the 
election of a person to represent him in parliament, there 
to concur to the making of laws which are to bind his 
liberty and property, is a most transcendent thing, and of 
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Holt, C. J. 


(fit) D. acc. 
Co. 58, b. 


(5) Sed nunc, 
vide 7 Ann. c. 
18. 

(c) YideB.. Bl. 
1 Lit. s. 514. 
Co. Lit. 293, a. 


(d) Vide 6 Co. 
58. 


an high- nature, and the law takes notice of it as such in 
divers statutes : as in the statute of 34 & 35 Hen. 8, c. 13, 
intituled an act for making of knights and burgesses 
within the county and city of Chester ; where in the pre- 
amble it is said, that whereas the said county palatine of 
Chester is, and hath been always hitherto exempt, ex- 
cluded, and separated, out and from the king’s court, by 
reason whereof the said inhabitants have hitherto sus- 
tained manifold disherisons, losses, and damages, as well 
in their lands, goods, and bodies, as in the good, civil, and 
politic governance and maintenance of the commonwealth 
of their said county, &c. So that the opinion of the par- 
liament is, that the want of this privilege occasions great 
loss and damage. And the same farther appears from the 
25 Car. 2, c. 9, an act to enable the county palatine of 
Durham to send knights and burgesses to serve in par- 
liament, which recites, ‘whereas ’the inhabitants of the 
county palatine of Durham have not hitherto had the 
liberty and privilege of electing and sending any knights 
and burgesses to the high court of parliament,’ &c. The 
right of voting at, the election of burgesses is a thing of 
the highest importance, and so great a privilege, that it is 
a great injury to deprive the plaintiff of it. These reasons 
have satisfied me to the first point. 

2. If the plaintiff has a right, he must of necessity have 
I a means to vindicate and maintain it, and a remedy if he 
I is injured in the exercise or enjoyment of it ; and indeed 
I it is a vain thing to imagine a right without a remedy ; 

‘ {a) for want of right and want of remedy are reciprocal. 
As if a purchaser of an advowson in fee-simple, before any 
presentment, suffer an usurpation, and six months to pass, 
without bringing his quare impedit, he (b) has lost his 
right to the advowson, because he has lost his quare im- 
peclit, which was his only remedy; for he (c) could not 
maintain a writ of right of advowson; and though he 
afterwards usurp and die, and the advowson descend to 
his heir ; yet {d) the heir cannot be remitted, but the 
advowson is lost for ever without recovery. 6 Co. 50. 
Where a man has but one remedy to come at his right, if 
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he loses that he loses his right. It would look very 
strange, when the Commons of England are so fond of 
their right of sending representatives to parliament, that 
it should be in the power of a sheriff or other officer to 
deprive them of that right, and yet that they should have 
no remedy ; it is a thing to be admired at by all mankind. 
Supposing then that the plaintiff had a right of voting, 
and so it appears on the record, and the defendant has 
excluded him from it, nobody can say that the defendant 
has done well; then he must have done ill, for he has 
deprived the plaintiff of his right ; so that the plaintiff 
having a right to vote, and the defendant having hindered 
him of it, it is an injury to the plaintiff. Where a new 
act of parliament is made for the benefit of the subject, 
if a man be hindered from the enjoyment of it, he shall 
have an action against such person who so obstructed him. 
How else comes an action to be maintainable by the party 
on the statute of 2 Eic. 2, de scandalis magnatum, 12 Co. 
134, but in consequence of law? For the statute was 
made for the preservation of the public peace, and that is 
the reason that no writ of error lies in the Exchequer 
Chamber by force of the statute of 27 Eliz. in a judgment 
in the King’s Bench on an action de scandalis, for it is 
not included within the words of the statute : for though 
the statute says, such writ shall lie upon judgments in 
actions on the case, yet it does not extend to that action, 
although it be an action on the case, because (a) it is an 
action of a far higher degree, being founded specially upon 
a statute, 1 Cro. 142. If then, when a statute gives a 
right, the party shall have an action for the infringement 
of it, is it not as forcible when a man has his right by the 
common law ? This right of voting is a right in the plain- 
tiff by the common law, and consequently he shall main- 
tain an action for the obstruction of it. But there wants 
not a statute too in this case, for by West 1, 3 Edw. 1, 
c. 5, it is enacted, '' that forasmuch as elections ought to 
be free, the king forbids, upon grievous forfeiture, that any 
great man, or other, by power of arms, or by malice, or 
menaces, shall disturb to make free election.” 2 Inst. 168, 
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Holt, c. J. 169. And this statute, as my Lord Coke observes, is only 
an enforcement of the common law ; and if the parliament 
thought the freedom of elections to be a matter of that 
consequence, as to give their sanction to it, and to * enact 
that they should be free ; it is a violation of that statute 
to disturb the jDlaintiff in this case in giving his vote at an 
election, and consequently actionable. 

And I am of opinion, that this action on the case is a 
“proper action. My brother Poivell indeed thinks, that , an 
action upon the case is not maintainable, because here is 
no hurt or dam^e^to the plaintiff ; but surely every injury 
imports a damage, though it does not cost the party one 
farthing, and it is impossible to prove the contrary ; for a 
damage is not merely 'pecuniary, hut an injury imports 
a damage, when a man is thereby hindered of his 
right. As in an action for slanderous words, though a 
man does not lose a penny by reason of the speaking them, 
yet he shall have an action. So if a man gives another a 
cuff on the ear, though it cost him nothing, no not so 
much as a little diachylon, yet he shall have his action, 
for it is a personal injury. So a man shall have an action 
against another for riding over his ground, though it do 
him no damage : for it is an invasion of his property, and 
the other has no right to come there ; and in these cases 
the action is brought vi et armis. But for invasion of 
another s franchise trespass vi et armis does not lie, but 
an action of trespass on the case ; as where a man has 
retorua brevium, he shall have an action against any one 
who enters and invades his franchise, though he lose 
nothing by it. So here in the principal case, the plaintiff 
is obstructed of his right, and shall therefore have his 
action. And it is no objection to say, that it will occasion 
multiplicity of actions: for if men will multiply injuries, 
actions must be multiplied too, for every man that is 
injured ought to have his recompense. Suppose the 
defendant had beat forty or fifty men, the damage done 
^to each one is peculiar to himself, and he shall have his 
action. So if many persons receive a private injury by a 
public nuisance, every man shall have his action, as is 
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agreed in Williams' Case, 5 Co. 73. a. ; and Westbury and 
Powell, Co. Lit. 56. a. Indeed, where many men are 
offended by one particular act, there they must proceed by 
way of indictment, and not of action ; for in that case 
the law will not multiply actions. But it is otherwise 
when one man only is offended by that act, he shall have 
his action ; as if a man dig a pit in a common, every com- 
moner shall have an action on the case per quod commu- 
niam suam in tarn amplo modo habere non potuit ; for 
every commoner has a several right. But it would be 
otherwise if a man dig a pit in a highway; every pas- 
senger shall not bring his action, but the (a) party shall 
be punished by indictment, because the injury is general 
and common to all that pass. But when the injury is 
particular and peculiar to every man, each man shall have, 
his action. In the case of Turner v. Sterling, the plaintiff 
was not elected ; he could not give in evidence the loss of 
his place as a damage, for he was never in it ; but the gist 
of the action is, that the plaintiff having a right to stand 
for the place, and it being difficult to determine who had 
the majority, he had therefore a right to demand a 
poll, and the defendant, by denying it, was liable to an 
action. If public officers will infringe men’s rights, they 
ought to pay greater damages than other men, to deter 
and hinder other officers from the like offences. So the 
case of Hunt and Botvman, 2 Cro. 478, where an action 
on the case is brought by him in reversion against lessee 
for years for refusing to let him enter into the house, to 
see whether any waste was committed. In that case the 
action is not founded on the damage, for it did not appear 
that any waste was done, but because the plaintiff was 
hindered in the enjoyment of his right, and surely no 
other reason for the action can be supposed. 

But in the principal case, my brother says we cannot 
judge of this matter, because it is a parliamentary thing. 
0 I by all means,' be very tender of that. Besides, it is 
intricate, that there may be contrariety of opinions. But 
this matter can never come in question in parliament, for 
it is agreed that the persons for whom the plaintiff voted 


Holt, C. J. 


(a) Vide 
[Haym.] 486. 
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H01.T, C. J, . were elected, so that the action is brought for being 
deprived of his vote ; and if it were carried for the other 
candidates against whom he voted, his damage would be 
less. To allow this action will make public oiSicers more 
careful to observe the constitution of cities and boroughs, 
and not to be so partial as they commonly are in all elec- 
tions, which is indeed a great and growing mischief, and 
tends to the prejudice of the peace of the nation. But 
they say, that this is a matter out of our jurisdiction, and 
we ought not to enlarge it. I agree we ought not to 
encroach or enlarge our jurisdiction ; by so doing we 
usurp both on the right of the queen and the people : but 
sure we may determine on a charter granted by the king, 
or on a matter of custom or prescription, when it comes 
before us, without encroaching on the parliament. And 
if it be a matter within our jurisdiction, we are bound by 
our oaths to judge of it. This is a matter of property 
determinable before us. Was ever such a petition heard 
of in parliament, as that a man was hindered of giving 
his vote, and praying them to give him remedy? The 
parliament undoubtedly would say, take your remedy at 
law. It is not like the case of determining the right of 
election between the candidates. 

My brother Powell says, that the plaintiff’s right of 
voting ought first to have been determined in parliament, 
and to that purpose cites the opinion of my Lord Hoharty 
SIS, that the patron may bring his action upon the case 
against the ordinary after a judgment for him in a guare 
impedit, but not before. It is indeed a fine opinion, but I 
do not know whether it will bear debating, and how it will 
prove, when it comes to be handled. For at common law 
tlie patron had no remedy for damages against the dis- 
turber, but the statute 13 Ed. 1, st. 1, c. 5, s. 3, gives him 
damages ; but if he will not make the bishop a party to 
the suit, he has lost his remedy which the statute gives 
him. But in our case the plaintiff has no opportunity to 
have remedy elsewhere. My brother Powys has cited the 
opinion of Littleton on the statute of Merton, that no 
action lay upon the words, si parentes conquemntuT"' 
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because none bad ever been brongbt, yet he cannot depend Holt, c. j. 

upon it. Indeed, that is an argument, when it is founded 

upon reason, but it is none when it is against reason. But 

I will consider the opinion. Some question had arisen on 

the opening of that statute on those words, '' si parentes 

conquerantur” &c., what was the meaning of them, 

whether they meant a complaint in a court in a judicial 

manner. But it (a) is plain the word '' conquerantur’' t That usage 

means only ''si parentes lamententur’' that is, only a Se^rneanhig of 

complaint in pais, and not in a court : for the guardian in ^ute^seT ' 

socage shall enter in that case, and shall have a special v, Scot, 3 T. K. 

writ de ejectione custodian terrm et hcBredis, But this 

saying has no great force ; if it had, it would have been ^:ounbarY%ox- 

destructive of many new actions, which are at this day 3 Cl. & 

Fitt. 335 ; [The 

held to be good law. The case of Hunt SindDoivman, Montrose Peer- 
before mentioned, was the first action of that nature: but ot^°* 

it was grounded on the common reason and the ancient „ 

® Bank of Eng- 

justice of the law. So the case of Turner SuXid Sterling, landv. Ander- 
Let us consider wherein the law consists, and we shall find c. 666, per 
it to be, not in particular instances and precedents, but in attriblue 
the reason of the law, and ubi eadem ratio, ihi idem jus. weight to 

. *; that maxim of 

This privilege of voting does not diner from any other contempu- 

franchise whatsoever. If the House of Commons do 

determine this matter, it is not that they have an original 

right, but as incident to elections. But we do not deny reference to a 
° „ . . T . 1 statute no older 

them their right of examining elections ; but we must not than 5 & 6 w, 

be frighted when a matter of property comes before us, by 

saying it belongs to the parliament ; we must exert the j 

queen’s jurisdiction. My opinion is founded on the law of (<,) 7^4 Liu. 

England. The case of Mots and Slue, 1 Vent. 190, 2S8, 

was the first action of that nature : hut the novelty of it 

was no objection to it. So the case of Smith and Orashmo, 

1 Cro. 15, W. Jones, 93, that an action of the case lay for 
falsely and maliciously indicting the plaintiff for treason 
though the objections were strong against it, yet it was 
adjudged, that if the prosecution were mthout probable 
cause, there was as much reason the action should be 
maintained as in other cases. So 15 Car. 2 C. B., between 
■Bodily and Long, it was adjudged by Bridgman, Chief 
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Holt, C. J. 


(a). Fi'c?elBro. 
Pari. Gas. 45. 


Justice, &c., that an action on the case lay for a riding 
whenever the plaintiff and his wife fought, for it was a 
scandalous and reproachful thing. So in the case of 
Herring and Finch, 2 Lev. 250, nobody scrupled but that 
the action w^ell lay, for the plaintiff was thereby deprived 
of his right. And if an action is maintainable against 
an officer for hindering the plaintiff from voting for a 
mayor of a corporation, who cannot bind him in his 
liberty nor estate, to say that yet this action will not lie 
in our case, for hindering the plaintiff ^to vote at an elec- 
tion of his representative in parliament, is inconsistent. 
Therefore, my opinion is, that the plaintiff ought to have 
judgment. 

Friday, the 14th of January, 1703, this (ct) judgment 
was reversed in the House of Lords, and judgment given 
for the plaintiff by fifty lords against sixteen. Trevor, 
Chief J ustice, and Baron Price were of opinion with the 
three judges of the King’s Bench. Ward, C. B., and 
Bury and Smith, barons, were of opinion with the Lord 
Chief Justice Holt, Tracy diihitante, Nevill and Blencowe 
absent. 

{Note . — I had it from good hands, that Tracy agreed 
clearly that the action lay, but was doubtful upon the 
manner of laying the declaration.) 

Upon the arguments of this case. Holt, Chief Justice, 
said, the plaintiff has a particular right vested in him to 
vote. Is it not then a wrong, and an injury to that right, 
to refuse to receive his vote ? So if a borough has a right 
of common, and the freemen are hindered from enjoying 
it by inclosure and the like, every freeman may maintain 
his action. This action is brought by the plaintiff, for 
the infringement of his ffanchise. You would have 
nothing to be a damage, but- what is pecuniary, and a 
damage to property. If a man has retorna hrevium, 
although no fees were due to him at common law, yet if 
the sheriff enters within his liberty, and' executes process 
there, it is an invasion of his franchise, and he may bring 
his action; and there is the same reason in this case. 
Although this matter relates to the parliament, yet it is 
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an injury precedaneous to tlie parliament, as my Lord Holt, c. J. 
Hale said in the case of Bernardiston v. Soame, 2 Lev. 

114, 116. The parliament cannot judge of this injury, 
nor give damage to the plaintiff for it : they cannot make 
him a recompense. Let all people come in, and vote 
fairly : it is to support one or the other party to deny any 
man’s vote. By my consent, if such an action comes to 
be tried before me, I will direct the jury to make him pay 
well for it ; it is denying him his English right : and if 
this action be not allowed, a man may be for ever deprived 
of it. It is a great privilege to choose such persons as 
are to bind a man’s life and property by the laws they 
make. 


Ashhy.-^. White is usually cited 
to exemplify that maxim of the 
law, uhi jus ibi remedium; a 
maxim which has at all times been 
considered so valuable, that it 
gave occasion to the first inven- 
tion of that form of action called 
an action on the case. For the 
statute of Westminster 2, 13 Edw. 
1, c. 24, which was only in affirm- 
ance of the common law on this 
subject, and was passed to quicken 
the diligence of the clerks in the 
chancery, who were too much 
attached to ancient precedents, 
enacted, that whensoever from 
thenceforth a writ shall be found 
in the chancery, and in a like 
case falling under the .same right, 
and requiring like remedy, no 
precedent of a writ can be pro- 
duced, the clerks in chancery shall 
agree in forming a new one ; and, 
if they cannot agree, it shall be 
adjourned till the next parliament, 
where a wiit shall be framed by 


consent of the learned in the law, 
lest it happen for the future that 
the court of our lord the king be 
deficient in doing justice to the 
suitors.” Accordingly the coui*ts 
have always held that the novelty 
of the particular complaint alleged 
in an action on the case, is no 
objection, provided an injury 
cognizable by law be shown to 
have been inflicted on the plain- 
tiff. Thus, in Chapman v. Pick- 
ersgill, 2 Wilson, 146, which was 
an action for falsely and mali- 
ciously suing out a commission 
of bankruptcy, Pratt, C. J., in 
answer to the objection that the 
action was of a novel description, 
said, that, ''this had been urged 
in Ashby v. White, but he did not 
wish ever to hear it again. This 
was an action for a tort; torts 
were infinitely various, for there 
was not anything in natme that 
might not be converted into an 
instrument of mischief.” So in 



256 


ASHBY V. WHITE ET ALIOS. 


Pasley v. Freeman, 3 T. R. 63, 
per Asliurst, J. : '' Anotlier argii- 
ment which has been made use of, 
is, that this is a new case, and that 
there is no precedent of such an 
action. Where cases are new in 
their principle, there I admit that 
it is necessary to have recourse 
to legislative interposition in order 
to remedy the grievance ; but 
where the case is only new in the 
instance, and the only question is 
upon the. application of a principle 
recognised in the law to such new 
case, it will be just as compe- 
tent to courts of justice to apply 
the principle to any case that may 
arise two centuries hence as it was 
two centuries ago. If it were not 
so, we ought to blot out of our 
law books one fourth part of the 
cases that are to be found in 
them.” In Winsmore v. Greenbank, 
Willes, 577, the declaration stated 
that the plaintiff’s wife unlawfully, 
and against his consent, went away 
and absented herself from him, 
and that during her absence a 
large estate was devised to her 
separate use ; that she thereupon 
became desirous of being recon- 
ciled and cohabiting with her 
husband, but that the defendant 
persuaded and enticed her to con- 
tinue apart till her death, which 
she did ; whereby the plaintiff 
lost the comfort and society of 
his wife, and her assistance in 
his domestic affairs, and the profit 
and advantage of her fortune. 
On motion in arrest of judgment 
it was objected that the action 


was unprecedented ; but Willes, 
C. J., said '' that the form of action 
on the case was introduced for this 
reason, that the law would never 
suffer an injury and a damage 
without a remedy, and that there 
must be new facts in every special 
action on the case.” Numerous 
other instances might here be cited, 
but this in so clear a matter seems 
unnecessary. See the judgment in 
Langridge v. Levy, 2 M. & W. 519. 

The class of cases from which it 
is important to distinguish Ashby 
V. White, &c., are those in which 
a damage is incurred by the plain- 
tiff, but a damage not occasioned 
by an 3 ^hing which the law esteems 
an injury. In such cases as these 
he is said to suffer damnum sine 
injurid, and can maintain no action. 
Thus, in the case of Pryce v. 
Belcher, reported on demurrer, 
3 C. B. 58, and afterwards on a 
motion to enter a verdict for the 
plaintiff, 4 C. B. 866, which' pre- 
sents some features of resemblance 
to Ashby v. White, it appeared 
that Mr. Pryce, who was regis- 
tered as a voter for the borough 
of Abingdon, but who, in con- 
sequence of non-residence, had by 
the effect of 6 & 7 Viet. c. 18, s. 79, 
in fact lost the right to vote, had 
notwithstanding tendered his vote 
at an election for the borough ; 
whereupon Mr. Belcher, the re- 
turning officer, exceeding the 
limits of his duty, which, by 6 & 7 
Viet. c. 18 [s, 81,] was confined to 
putting the questions as to the 
identity of the voter, and whether 
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he had voted before at the election, 
wilfully, but not maliciously, insti- 
tuted an inquiry into Mr. Pryce’s 
right to vote, and upon his appear- 
ing not to be duly qualified in 
point of residence, refused to re- 
ceive the vote except as tendered, 
and did not include or reckon it 
amongst the votes given for the 
candidate for whom Mr. Pryce 
desired to vote. An action upon 
the case was thereupon brought by 
Mr. Pryce,. in which he declared 
in one count for the refusal to 
permit him to vote, in another for 
the omission of his vote in the 
account of the poll, and in a third 
for the unauthorised scmtiny and 
decision upon his right to vote 
whereby, as he alleged, he was 
delayed and hindered in the 
exercise of his right ; all which 
counts were holden to present 
good prim^ facie causes of action, 
3 C. B. 58. But it was finally 
decided that the plaintiff could 
not maintain his action, bn the 
ground stated in the judgment, 
''that although a party in the 
situation of the plaintiff has the 
power to compel the returning 
officer, under the apprehension of 
a prosecution, to put his name 
upon the poll, he has not the 
right to do so ; [that in doing so 
he is acting in direct contravention 
of the act of parliament, the terms 
of which are express 'that he 
shall not be entitled to vote ; ' 
and that the rejection of his vote 
cannot amount to a violation of 
anything which the law can con- 

VOL. I, 


sider as his right. The foundation 
of the plaintiff’s action is the 
injury to his right ; but we are of 
opinion, for the reason above given, 
that he has no right, and, con- 
sequently, that he has suffered no 
in^wryr [4 C. B. 866.] 

More striking instances of dam- 
num absque injuria occur in legal 
proceedings, instituted for the 
bona fide purpose of asserting 
some supposed right, or prose- 
cuting a criminal charge, which 
however in the event proves 
groundless. In such cases, in 
ordei', it should seem, to facili- 
tate the administration of justice, 
it is established that unless there 
be both malice and an absence of 
reasonable and probable cause, 
the person against whom the pro- 
ceedings are taken has no legal 
ground of action. See the note (c) 
to Skinner v. Qunton, 1 Wms. 
Saund. 230 a ; and for modern 
instances see Oihbs v. Pike, 9 M. 
& W. 351, where one who, with- 
out malice, had registered under 
1 & 2 Viet. c. 110, an order 
which, as he contended, had the 
effect of a judgment, was holden 
justified, without regard to whether 
it had that effect, or was pro-^ 
peiiy registered or not ; Pavies 
V. Jenkins, 11 M. & W. 745, 
where an attorney, by mistake, 
sued to judgment and execution 
a person of the same name as the 
intended defendant; De Medina 
V. Grove, 10 Q. B. 152, since 
affirmed [Ib. 172], where a judg- 
ment debtor was taken in exe- 
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cation for more than was due on 
the judgment (secus where the 
amount is agreed, Wentworth v. 
Bwllen, 9 B. & C. 840) ; Glinrchill 
V. Siggers, 3 E. & B. 929 ; {Jen- 
nings V. Florence, 2 C. B. N. 
S. 467,] where there wavS malice 
and want of probable cause, with 
damage ; Roret v. Lewis, [5 D. & 
L. 371,] where a person privileged 
from arrest was nevertheless ar- 
rested through malice, but not 
without reasonable or probable 
cause ; [where the party arrested 
had not obtained an order for his 
discharge, Gilding v. Eyre, 10 
C. B. N.S. 592 ;S. C. 31 L.J. C. P. 
175 ; and Phillips v. Naylor, 4 H. 
& N. 565 ; as to the effect of such 
judgment as that in Be Medina v. 
Grove, see Kelly v. Laivrence, 3 
H. & C. 1. An unreversed judg- 
ment raises a necessary presump- 
tion that the proceedings to obtain 
it were instituted with reasonable 
and probable cause, Barher v. 
Lessiter, 7 C. B.'N. S. 175 ; Gas- 
trique v. Behrens, 2Srd February, 
1861, 80 L. J. Q. B. 163 ; there- 
fore in an action for a malicious 
prosecution the declaration must 
show that the proceedings ter- 
minated in favour of the plaintiff ; 
and for the -same reason an action 
will not lie for a conspiracy to 
make it appear that the plaintiff 
was guilty of an offence, if he was 
subsequently convicted of the 
offence, and the conviction con- 
tinues in force, Barher v. Lessi- 
ter. But the success of ex parte 
proceeding's, wherein the person 


proceeded against is not entitled 
to be heard in his own defence, 
for instance, to obtain sureties for 
the peace, does not show that 
there was reasonable and probable 
cause for taking these proceedings, 
Steward v. Grommett, 7 0. B. N. 
S. 191. As to how far the question 
of reasonable and probable cause 
is for the judge, and how far for 
the jury, see Douglas v. Corbett, 

6 E. & B. 511 ; Hailes v. Marks, 

7 H. & N. 56 ; 30 L. J. Exch. 
389.] 

The immunity of certain pri- 
vileged or confidential statements 
defamatory of third persons, on 
the ground that they are made 
bond fide in the assertion of a 
right, or the performance of a 
duty, [Whiteley v. Adams, 15 C. 
B. K S. 392; 33 L. J. C. P. 
89 ; Cowles v. Potts, 34 L. J. 
Q. B. 247,] or that they are fair 
criticism upon matter of public 
interest, {Campbell v. Spottis- 
^vood, 32 L. J. Q. B. 185,] furnishes 
another head ^^f damnum absque 
injurid. In such cases, generally 
speaking, however harsh, hasty, or 
untrue may be the language em- 
ployed, so long as it is honestly 
believed by the speaker or writer 
to be true, it does not furnish a 
legal ground of action. See Dodd 
V. Hawkins, 8 C. & P. 88, per 
Alderson, B. {Huntley v. Ward, 
6 0. B. N. S. 514, per Willes, J., 
and the definition of privileged 
communications given in Harrison 
V. Bush, 5 E. & B. 348.] The 
extent and application of this doc- 
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trine have lately given rise to 
much discussion and difference of 
opinion. See Coxhead v. Richards, 
2 C. B. 569 ; Blachharn v. Pugh, 
Ib. 611 ; Bennett v. Deacon, Ib. 
628 ; Qathercole v. Miall, 15 M. 
& W. 319 ; Somerville v. Hawhins, 
10 C. B. 583 ; Taylor v. Hawhins, 
16 Q. B. 308 ; Harris v. Thomp- 
son, 13 C. B. 333 ; [Manly v. 
Witt, 18 0. B. 544 ; Beatson v. 
Shene, 5 H. & K 838; S. C. 29 
L. J. Exch. 430; Bell v. ParJcer, 
10 Irish C. L. K. 279; Croft v. 
Stevens, 7 H. & N. 570. As to 
reports of proceedings in public 
courts, see Lewis v. Levy, E. B. & 
E. 537 ; Brooh v. Evans, 6 Jur. 
N. S. 1025, 29 L. J. Oha. 669 ; 
Popham V. PicJcburn, 7 H. & N. 
891. Words pertinent to the 
matter in issue, and spoken by 
counsel, or by an attorney acting 
as advocate, in the course of a 
judicial proceeding, are privileged : 
Machay v. Ford, 5 H. & N. 792. 
So are words spoken with reason- 
able and probable cause by a 
coroner addressing a jury, Thomas 
V. Chwrton, 2 B. & S. 475 ; 31 
L. J. Q. B. 139. An action will 
not lie against a witness merely 
for defamation, or for perjury 
either in giving his evidence, or 
in an affidavit in a cause, Revis 
V. Smith, 18 C. B. 126 ; Hender- 
son V.' Broomhead, Cam. Scac. 4 
H. & K 569 ; though such per- 
jury may go to make up a lia- 
bihty, as in Fitzjohn v. Machin- 
der, Cam. Scac. 9 C. B. JST. S. 505; 
30 L. J. C. P. 257, where in a 


County Court the defendant’s per- 
jury and forgery, and the unsatis- 
factory manner of the plaintiff, in- 
duced the judge to commit the 
latter for perjury, and to bind 
over the defendant to prosecute ; 
and an indictment having ac- 
cordingly been preferred by the 
defendant, he was, on the plain- 
tiff’s acquittal, held liable to an 
action by the latter for a malicious 
prosecution. For another instance 
of the like kind, see Farley v. 
Danhs, 4 E. & B. 493, where the 
defendant was held liable for 
having falsely, &c., caused the 
plaintiff to be adjudged a bank- 
rupt, by false depositions, which, 
even if true, would not have sup- 
ported the adjudication.] 

Acts done by way of self-defence 
against a common enemy, such as 
the erection of banks to prevent 
the inroads of the sea, fall within 
the same rule, and damage result- 
ing therefrom is not actionable, 
Rex V. Pagham, 8 B. & C. 355 ; 
2 Man. & E. 468; S. C. ; per 
curiam, Scott y. Shepherd, ^2, Black- 
stone, 892, set forth post. Instances 
might be multiplied in which 
wrongs the most grievous are 
without legal redress. The seduc- 
tion of a daughter not in her 
father’s service, actual or con- 
structive, Blaymire v. Haley, 6 M. 
& W. 55; Davies v. Williams, 10 
Q. B. 725 ; [Manley v. Field, 7 C. 
B. K S. 96 ; Thompson v. Ross, 
6 H. & N. 16; S. C. 29 L. 
J. Exch. ; Rist v. Faux, Cam. 
Scac. 4 B. & S. 409 ; 32 L. J. 
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Q. B. 386 ;] even though the 
father be thereby forced to main- 
tain her, Orinnell v. Wells, 8 
Scott, N. E. 741 ; 7 M. & G. 1033, 
S. C. ; the seduction of a daugh- 
ter in -her father s service, unless 
an actual loss of service accrue, 
Eager v. Grimwoocl, 1 Exch. 61 
{quod mirurm), are damna absque 
injuria. So before the modern 
act of parliament, 9 & 10 Viet. c. 
93, “for compensating the families 
of persons killed by accidents, 
no action at law was maintain- 
able against a person who, by his 
wrongful act, neglect, or default, 
might have caused the death of 
another, though under circum- 
stances which would have given 
the sufferer a right of action had he 
survived; and the husband, wife, 
parent, or children of the deceased 
were without remedy against the 
VTong-doer, by whom they had 
been deprived of comfort and sup- 
port. And that statute itself only 
gives compensation for the pecu- 
niary [damage] sustained, Blahe v. 
Midland Rail. Co., 18 Q. B. 93 ; 
IjDalton V. South-Eastern Rail, 
Go., 4 C. B. N. S. 296 ; Chapman 
V. RotUvell, E. B. & E 168 ; S. G 
27 L. J. Q. B. 815 ; Duchivorth v. 
Johnson, 4 H. & N. 653 ; S. C. 29 
L. J. Exch. 25, including the loss 
of such pecuniary advantage as 
might reasonably have been ex- 
pected to be derived from the 
person killed if he had con- 
tinued alive, Rym v. The Great 
Eorthern Rail. Go., Cam. Scac. 
4 B. & S. 396 ; 82 L. J. Q. B. 377; 


but not funeral expenses or mourn- 
ing, Era7^^;Zmv. The South-Eastern 
Rail. Go., 3 H. & N. 21.] 

The case of the school set up 
near another school, reported H. 
11 H. 4, fo. 47; pi. 21, is one of the 
earliest on the subject of damage 
without legal cause of action, and 
possesses much interest : and others 
are referred to in Comyn's Digest, 
titles Action upon the case (B), 
and Action upon the case for a 
nuisance (0), ‘in which serious 
damages, even actual nuisances, 
have been holden not actionable, 
as being either not temporal in- 
juries, or only such as must be 
expected to result from the reason- 
able exercise of legal rights. Thus, 
if a man establish an offensive 
trade near my dwelling-house, so 
as to render it uncomfortable, I 
may maintain an action on the 
case against him for a nuisance, 
for here is damnum coupled with 
injurid, [BamfordY. Turnley,Csm. 
Scac. 3 B. & S. 66 ; S. C. 31 L. J. 
286 ; see Tipping v. St, Helen's 
Smelting Go., 4 B. & S. 208 ; Stock- 
port Waterworks Co. v. Potter, 7 
H. & K 160 ; S. C. 31 L. J. Exch. 
9 ; Wanstead Local Board of 
Health v. Hill, 13 C. B. N. 
S. 479; 32 L. J. M. C. 135.] 
But if I build my house near 
his premises, at all events if they 
have been so used for twenty 
years, the case is altered; and, 
although I .have damnum, yet I 
shall maintain no action, since it 
is not coupled with what the law 
considers injurid. Such, too, it 
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was once thought might be the 
law, even if the new-comer had 
built within the twenty years, 
since otherwise a man setting up 
an offensive trade even in the re- 
motest spot might be ruined by 
the first person who chose to come 
and dwell near him within twenty 
years. In Bliss v. Hall, 4 Bing. 
N. C. 185, some expressions how- 
ever dropped from the court from 
which it may be 1)h ought that 
their lordships’ opinion was that 
nothing but a twenty years’ user 
will entitle a man to carr}^ on an 
offensive trade without interrup- 
tion, The point was not however 
necessary for the decision of that 
case or that of Elliotson v. Fee- 
tham [2 Bing. N. C. 134], on the 
authority of which it was decided. 
In those cases to an action for a 
nuisance to plaintiff’s dwelling- 
house, a plea that the noisome 
trade was established before the 
plaintiff became possessed of the 
droelling-house, was held bad. 
Hon constat however what would 
have been the decision had the 
plea alleged that the defendant 
carried on the trade there before 
the building of the plaintiff's 
house. See Flight v. Thomas, 10 
A. & E. 590 ; [and HoIcy. Barloiv, 
4 C. B. N. S. 334 ; 27 L. J. C. P. 207. 

On the same principle — viz., 
that damage, to sustain an action, 
must be coupled wdth inffiry — if 
A. build a house on the edge of 
his land, and the proprietor of the 
adjoining land, after twenty years, 
dig so near it that it fall down, an 


action on the case lies, because 
the plaintiff has, by twenty years’ 
use, acquired [by prescription a] 
right to the support, and to in- 
fringe that right was an injury, 
*Stansell v. Jollard, Selw. N. P. 
444. See Harris v. Hyding, 5 
M. & W. 60 ; Hicler v. Thorn- 
borough, 2 Car. & K. 250 ; \JBrovjn 
V. Robins, 4 H. & N. 186 ; Bonomi 
V. Backhouse, E. B. & B. 622, 646, 
affirmed in Dom. Proc. 34 L. J, 
Q. B. 181 ; and Rowbotham v. 
Wilson, Dom. Proc. 8 Ho. of Lords 
Cases, 347; S. 0. SO L. J. Q. B. 
49.] But it is otherwise if the 
owner of land adjoining a newly- 
built house dig in a similar manner 
and produce similar results, for 
there, though there is damage, yet, 
as there is no right to support, 
there is no injury committed by 
withdrawing it, and therefore no 
action maintainable, RaHridge v. 
Scott, 3 M. & W. 220 ; Wyatt v. 
Harrison, 3 B. & Ad. 871. But 
then the person digging must not 
do so negligently, otherwise he is 
liable to action. See Bodd v. 
Holme, 1 A. & E. 493 ; Grocers' 
Go. V. Bonne, 3 Bing. N. C. 34 ; 
Trower v. Chadwick, 3 Bing. N. C. 
334, and the same case reversed 
in C. S. 6 Bing. C. 1 ; Bavis 
V. London aoicl Blackwcdl Rail., 

1 M. & Gr. 799, 2 Sc. K R 72, 
S. C. ; Bradbee v. Mayor of London, 
5 Scott, N. R. 79, 4 M. & Gr. 714, 

2 Dowl. K S. 164, S. C. ; [Bibby 
V. Garter, 4 H. & N. 153 ; and the 
action will lie if the weight of the 
house did not occasion or contri- 
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bute to the subsidence ; see Broion 
V. Robins, 3 H. & N. 176 ; Horner 
V. Knowles, 6 H, & N. 454 ; S. C. 
30 L. J. Exch. 102; Berkeley v. 
Shafto, 15 0. B. N. S. 79 ; as to the 
pleadings, Jewries v. Williams, 5 
Exch. 792; Rogers v. Taylor, 27 
L, J. Exch. 173 ; and as to the 
right to have one house supported 
by another, Solomon v. VintQiers' 
Co., 4 H. & N. 586.] The maxim 
which governs such cases is sic 
utere tiio nt aliennm ne Icedas, 
[Bonomi v. BacMionse, supra; 
and see the elaborate judgment 
of Blackburn, J., in Fletcher v. 
Rylands, 35 L. J. Exch. 154.] 
Therefore A. may be sued for so 
negligently erecting a hayrick on 
the edge of his land that it ignites 
and burns his neighbour’s house, 
Vaughan Y. Menlove, 3 Bing. N. C* 
468 ; notwithstanding 6 Anne, c. 
31, and 14 Geo. 3, c. 78, which do 
not, it seems, apply to fires trace- 
able to negligence. See the ob- 
servations of Lord Lyndhm'st in 
VisGoihut Canterbury v. The At- 
torney-General, 1 Phillips, 306, 
and Filliter v. Phipyard, 11 Q. B. 
347, where the subject of liability 
for damage by fire was discussed ; 
[and see Fxp. Gorely, 34 L. J. Ba. 
1 ; and Fletcher v. Rylands, 3 H. 
& 0. 774 ; S. 0. 34 L. J. Exch. 
177.] For examples of the general 
rule in cases of fire caused by rail- 
way engines, see Aldridge v. The 
Great Western Rail., 3 M. & Gr. 
515, 4 Scott, N. R. 156, 1 Bowl. 
N. S. 247, S. 0. ; Piggott v. The 
Eastern Counties Rail, 3 C. B. 


229 ; [Vaughan v. The Toff Vale 
Rail Co., Cam. Scac. 5 H. & N. 
679; S. C. 29 L. J. Exch. 247; 
Freemanile v. The London and 
South-Western Rail Co., 10 C. B. 
K S. 89 ; 31 L. J. 0. P. 12.] And as 
to the liability of a gas company 
for an explosion caused by the 
escape of gas through a stop-cock 
over which they had no control, 
see Holden v. The Liverpool Gas 
Co., 3 0. B. I ; [BlenJdron v. The 
Great Central Gas Consumers' Go., 
2 F. & F. 437 ; and Blyth v. Bir- 
mingham Waterworks Co., 11 
Exch. 781, where a water com- 
pany was held not liable for the 
escape of water from their pipes 
owing to an extraordinary frost ; 
but see Great Western Rail 
Go. Canada v. Braid, 1 Moore 
N. S. 101.] But it is settled by 
Chadwick v. Trower, in Cam. 
Scac. 6 Bing. N. C. 1, that even 
supposing that an action could be 
brought for the mere omission to 
take care while pulling down one’s 
own property that a neighbour’s 
property should not be injured, 
still the duty to take such care 
does not extend to cases where the 
defendant is not shown to have 
had notice of the existence or 
nature of the property injured, as 
where it was a vault. In conse- 
quence of this decision it will 
probably become usual in actions 
of this sort to traverse notice 
of the natui’e or existence of 
the property ; [see The Sub- 
mctrine Telegraph Go. v. Dickson, 
15 G B. N. S. 759 ; 33 L. J. C. 
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P. 139.] Very similar to the case 
of a man digging on the extremity 
of his own land is that of one 
digging on his own close, so as to 
divert the nndergronnd'stream, or 
drain the well of a neighbour. 
This, in the absence of some 
special right to such stream or 
well, is damnum ahsque injurid, 
[Ghasemore v. Richards, 7 H. of 
Lords’ Cases, 349 ; S. C. 29 L. J. 
Exch. 81 ;] Acton v. Blundell, 12 
M. & W. 324 ; see Bichinson v. 
Grand Junction Canal Go., 7 
Exch. 282; \Neio River Go. v. 
Johnson, 6 Jurist, N. S. 374 ; Raw- 
stron V. Taylor, 11 Exch. 369 ; 
Broctdhent v. Ramsbotham, Ib. 
602; and Hodgkinson v. Rnnor, 
4 B. & S. 229 ; 32 L. J, Q. B,, 
331.] 

The mode of determining whe- 
ther damage have or have not been 
occasioned by what the law esteems 
an injury, is to consider %vhetheT 
any right existing in the party 
damnified have been infringed 
upon; for if so, the infringement 
thereof is an injury : and if an 
injury be shown, the law will pre- 
sume that some damage resulted 
from it. See Barker v. Green, 2 
Bing. 317 [Sampson v. Hoddi- 
nott, 1 C. B. N. S. 590.] And an 
action is maintainable against one 
who mahes a projection over the 
land of another, before any rain 
falls so as to cause damage, Fay 
V. Prentice, 1 C. B. 828. To use 
Lord Holt’s words in the present 
case: — Every injury to a right 
imports a damage in the nature of 


it, though there be no pecuniary 
loss ; ” for instance, a creditor who 
is ^ ascertained to be such by a 
judgment, and has charged his 
debtor in execution, has a right to 
the body of his debtor every hour 
till the debt is paid. Per Buller, 
J., 5 T. R. 40. He has a right to 
have the body in gaol, and the 
escape of a debtor for ever so short 
a time is necessarily a damage to 
him, and an action for an escape 
lies. Per Parke, B., 4 M. & W. 
153. Clifton V. Hooper, 6 Q. B. 
468. But where a defendant is 
in custody on mesne process and 
after the return of the writ by 
which he was captured, the plain- 
tiff’s right is to have ike defend- 
ant in custody lohenever he 
chooses to remove or declare 
against him; ” and, therefore, 
although an escape which delayed 
the execution of a habeas corpus 
or the delivery of a declaration 
would be actionable, yet an escape 
involving neither of those conse- 
quences is not so, ^Yilliams v. 
Mostyn, 4 M. & W. 145 ; Planck 
V. Anderson, 5 T. R. 37. [Upon 
the same principle an action will 
not lie against the sheriff for a 
false return to a writ of execution, 
if the plaintiff has not suffered 
actual damage in consequence of 
the false return, Wylie v. Birch, 
4 Q. B. 566 ; Levy v. Hcde, 29 L. 
,J. C. P. 127.] So, if a landlord 
distrain for more rent than is due, 
an action does not lie against him 
if the goods he take be of less 
value than the rent actually due. 
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Leyland v. Tancred, 16 Q. B. 664 ; 
[Acc. Glynn v. Thomas, 11 Exch. 
870 ; French v. Phillips, 1 H. & 
N. 564.] 

There are, indeed, certain cases 
in which an act may he in law an 
injury, and may produce damage 
to an individual, and yet in which 
the law affords no remedy, or, at 
least, no immediate one. These 
are, cases in which the act done 
is a grievance to the entire com- 
munity, no one of whom is injured 
by it more than another. In 
such a case the mode of punish- 
ing the wi'ong-doer is by indict- 
ment, and by indictment only. 1 
Inst 56. a. [See Ricketts v. Metro- 
imlitan Rail Co., 5 B. & S. 149 ; 
34 L. J. Q. B. 261,] StiU, if 
any person have sustained a par- 
ticular damage therefrom, beyond 
that of his fellow-citizens, he may 
maintain an action in respect of 
that particular damnification. Thus,, 
to use the familiar instance put by 
the text-writers, if A. dig a trench 
across the highway, this is the 
subject of an indictment; but if 
B. fall into it, then the particular 
damage thus sustained by him will 
support an action. Still, this ex- 
ception is subject to qualification, 
for the damage must not be occa- 
sioned i>j want of ordinary skill 
and care on the part of the plain- 
tiff, Butterfield v. Forrester, 1 1 East, 
60; Flower v. Adaon, 2 Taunt. 
314 ; Bridge v. Grand Junction 
Go., S M. & W, 244 (which see as 
to the form of plea in such a case). 
Hawkins v. Cooper, 8 0. & P. 473; 


Coles v. Bank of England, 10 A. 
& E. 437 ; Morrill v. Stanley. 1 
M. & G. 568; [and Caswell v. 
Worth, 5 E. & B. 849, where the 
defendants were bound by statute 
to keep their machinery fenced, 
but omitted so to do, yet they 
were held not to be liable to the 
plaintiff for an injury which he 
received from the machinery by 
setting it in motion, contrary to 
their orders, and with knowledge 
that it could not be used with 
safety. Gontrci where he was 
guilty of no misconduct, though 
he knew of the danger. Holmes v. 
Clarke, 6 H. & K 349.] How- 
ever, where a man carelessly left 
his cart and horse unattended in 
the street, and a young child 
climbed into it and had a severe 
fall, the horse being led forward 
by a boy, the owner was held 
responsible in case, seemingly on 
the ground that having thrown 
temptation in the child’s way he 
could not be allowed to object that 
it had yielded to it : Lynch v. Nur- 
den, 1 Q. B. 29 ; but see, as to that 
case, Lygo v. Heivbold, 9 Exch. 
302 ; [Singleton v. Eastern Coun- 
ties Rail. Go., 7 G. B. N. S. 287 ; 
ifangauY. Atherton, 35 L. J, Exch. 
161; and Abbott v. Macfie, 2 H. 
& Colt. 744; S. C. 33 L. J. Exch. 
177 ;] and the rule is not that any 
negligence on the plaintiff’s part 
will preclude him from recover- 
ing ; but, that though there has 
been negligence on the plaintiff’s 
part, still may recover, unless 
he could by ordinary care have 
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avoided the consequence of the 
defendant’s negligence. There- 
fore, a man who had improperly 
left an ass fettered on the high- 
way, *was nevertheless held en- 
titled to recover against one who 
negligently drove against it, Davies 
V. Mann, 10 M. & W. 546 ; [and 
the owner of a barge which, 
while sailing down the Thames, 
was negligently run into by a 
steamer, was held entitled to re- 
cover against the pilot of the 
steamer, who might easily have 
avoided her, although (contrary to 
the 17 & 18 Viet. c. 104, sect. 296), 
the helm of the barge was not 
ported on the approach of the 
steamer, and nobody on board the 
barge was keeping a look-out, Ttiff 
V. Waronaoi, 2 C. B. N. S. 740 ; 
Exch. Cham. 5 C. B. N. S. 573. 

In some cases,” said Lord 
Campbell, C. J., in Dowell v. The 
General Steam Navigation Go., 5 
E. & B. 195, there may have 
been negligence on the part of a 
plaintiff, remotely connected with 
the accident ; and in those cases 
the question arises whether the 
defendant, by the exercise of ordi- 
nary care and skill, might have 
avoided the accident, notwith- 
standing the negligence of the 
plaintiff, as in the often-quoted 
donhey case, Davies v. 3Iaoin. 
There, although without the ne- 
gligence of the plaintiff the acci- 
dent could not have happened, 
the negligence is not supposed to 
have contributed to the accident, 
within the rule upon this subject ; 


and if the accident might have 
been avoided by the exercise of 
ordinary care and skill on the 
part of the defendant, to his gross 
negligence it is entirely ascribed, 
he, and he only, proximately 
causing the loss ; ” and see The 
Netherlands Steamboat Go. v. 
Styles, 9 Moore, Priv. C. C. 28 6 ;] 
Smith V. Dobson, 3 M. & Gr. 59 ; 
Mid Mayor of Golchester v. Broohe, 
7 Q. B. 339, where oysters were 
placed in the channel of a public 
navigable river so as to create a 
public nuisance, yet, a person 
navigating the river was holden 
not justified in running his vessel 
against them, when he had room 
to pass without so doing ; [qu£ere 
the effect upon this case of the 
judgments in Oaoin v. Whitstable, 
11 House of L. 192 ; 35 L. J. 
C. P. 29 ;] Dimes v. Petley, 15 Q. 
B. 276 ; [Bateman v. Bhich, 18 Q. 
B. 870 ; Witherby v. Regent's, &c., 
Go., 12 C. B. N. S. 1 ; Eastern 
Gounties Rail. Go. v. Dorling, 5 
G. B. N. S. 821, where the defen- 
dant was held entitled to pass 
over a dummy which the plain- 
tiffs had so placed as to obstruct 
his right to land passengers on a 
certain quay. If a way is made 
dangerous by an obstruction, and 
a person being to some extent 
aware of the danger, yet risks it, 
and is injured, he may still main- 
tain an action for the injury, 
unless the danger was so obvious 
that it was against common pru- 
dence to encounter it, Glayards 
v. Dethich, 12 Q. B. 439 ; and 



266 


ASHBY U WHITE ET ALIOS. 


see Thompson v. NoTth-Eastern 
Rail, Go., Cam. Scac. 2 B. & S. 
106 ; 31 L. J. Q. B. 194! ; Holmes 
V. Clark 6 H. & N. 349 ; S. C. 
31 L. J. Exch. 356, Cam. Scac. ; 
Wyatt V. The Great Western 
Rail Go,, 34 L. J. Q. B. 204.] In 
Bridge v. Grand Jnnction Rail,, 
supra, in an action at the suit of a 
passenger by the train of a railway 
company against another railway 
company, with a train of which a 
collision had taken place, whereby 
the passenger had sustained in- 
jury, the defendants pleaded that 
the mjury was caused in part by 
the negligence of the person wEo 
had the management of the train 
in which the plaintiff was riding. 
The plea was holden bad in sub- 
stance, for not showing] that by 
ordinary care on the part of the 
person managing the train in 
which the plaintiff was, the col- 
lision might have been avoided. 
A hasty perusal of the report of 
that case might lead to the sup- 
position that, according to the 
opinion of the court, the plea 
might have been made good in 
substance, though not in form, by 
an averment that the jDlaintiff's 
driver could by ordinary care have 
avoided the accident ; but that 
result does not by any means 
follow from what the learned 
judges said, much less from what 
they actually decided. It may, 
perhaps, be considered that the 
plea was at all events bad in sub- 
stance, for not alleging that the 
passenger who brought the action 


was guilty of negligence. If two 
drunken stage-coachmen were to 
drive their respective carriages 
against each other and injure the 
passengers, each would have to 
bear the injury to his own car- 
riage, no doubt, but it seems 
highly unreasonable that each set 
of passengers should, by a fiction, 
be identified with the coachman 
who drove them, so as to be re- 
stricted for remedy to actions 
against their own driver or his 
employer. This, nevertheless, 
appears to be the result of the 
decision in Thorogood v. Bryan, 
8 C. B. 115 ; but it may be 
questioned whether the reasoning 
of the court in that case is con- 
sistent with those of’ Rigby v, 
Heivitt, 5 Exch. 240 ; and Green- 
land V. Chaplin, 5 Exch. 243 ; or 
with the series of decisions from 
Quarman v. Burnett, 6 M. & W. 
499 ; to Reedie v. London and 
Earth- Western Rail. Co. 4 Exch. 
244 ; [Dayrell v. Tyrer, 28 L. J, 
Q. B. 52 ; and The Milan, 31 L. 
J. Prob. Mat. & Adm., where Dr. 
Liishington declined to act on Tho- 
rogood V. Bryan.] Why in this 
particular case both the wrong- 
doers should not be considered 
liable to a person free from all 
blame, not answerable for the acts 
of either of them, and whom they 
have both injured, is a question 
which seems to deserve ^ more con- 
sideration than it received in Tho- 
rogood V. Bryan. [See Waite v. 
E orth-Eastern Bail. Go., E. B. & 
E. 719.] It has been questioned 
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whether the doctrine of contri- 
butory negligence applies to the 
case of tort in the execution of a 
contract, Martin v. The Great 
Northern Rail. Co., 16 C. B. 179. 
[But see, jper Lord Campbell, C. J., 
in Waite v. North-RasternRail. Go. 
In that case, a child about five years 
old was taken by his grandmother 
to a railway station, where she got 
tickets for herself and him for a 
train, to get to which it was neces- 
sary to cross the line of railway. 
In crossing the line with the child 
about a quarter of an hour before 
the train was due, she was killed, 
and the child was injured by ano- 
ther train. These disasters were 
caused both by the neglect of 
the railway company to give her 
warning of the danger, and by her 
own negligence. The child brought 
an action against the company for 
the hurt which he had suffered, 
but the action was held not to 
be maintainable on two grounds : 
namely, that the grandmother was 
the contracting party in respect of 
the tickets, and had undertaken to 
take due care of the child, and 
that the child was identified with 
her in respect of the negligence 
on her part which had contributed 
to the accident.] 

And though the damage and 
wrong be excessive, and peculiarly 
concern an individual, still, if it 
amount to a felony, the private 
remedy is suspended until public 
justice shall have been satisfied; 
a very wholesome rule, and tend- 
ing to prevent the composition of 


felonies under the pretence of 
seeking remedy by action. [The 
latest, and in some respects most 
remarkable, application of this rule 
occurred in Welloch v. Constan- 
tine, 32 L. J. Exch. 285, where a 
servant girl brought an action of 
assault against her master, and 
having proved a rape, for which he 
had not been prosecuted, was non- 
suited, and his non-suit was 
•upheld by the Exchequer : dis- 
sentiente, Martin, B.] This rule, 
however, does not apply to 
actions against others than the 
person guilty of the felony, White 
V. Sjpettigue, 13 M. & W. 603; 
{Lee V. Bayes, 18 C. B. 599.] 
And the statute 9 & 10 Viet. c. 
93, for compensating the fami- 
lies of persons killed by accidents, 
whilst it recognises the general 
rule, expressly enacts that it shall 
not apply to actions brought pur- 
suant to its provisions. See Com. 
Dig. Action on the Case (B. 5). 

Again, there are some cases in 
which a damage is sustained by 
one man in consequence of the act 
of another, which act would be 
considered tortious by the law if 
the damage incurred could be 
properly deduced from it ; but 
which, nevertheless, is dispunish- 
able, because the damage actually 
incurred is, ' to use the legal 
phrase, too remote to be the sub- 
ject-matter of an action ; in other 
words, because it is not the 
natural consequence of the act 
committed by the defendant. 
[Thus, if the plaintiff is made ill 
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and put to medical expense by 
tbe defendant’s slander of him 
by words not actionable ^er se, 
that will not be sufficient special 
damage to support an action for 
the slander, Allsop v. 5 

H. & N. 584 ; see also Richardson 
V. Diinn, 8 C. B. N. S. 655 ; 
Parkinson v. Scott, 1 H. & C. 
153 ; S. 0. 31 L. J. Exch. 331 ;] 
Com. Dig. Action on Case for 
Defamatioji ; and Kelly v. Par- 
tington, 5 B. & Ad. 645. And 
it has been thought that damage 
must always be considered too 
remote when it proceeds from the 
illegal act of a third person, for 
that the law will not esteem it 
natural that an illegal act should 
be induced by any consideration. 
Thus, if A. falsely assert that 
B. has spoken in disparagement 
of 0., in consequence of which 
0. ceased to befriend and invite 
B., an action would be main- 
tainable; see Moore v. Meagher, 
1 Taunt. 39 ; but if C. were in 
consequence to beat B., no action 
could be maintained by him 
against A. on account of the 
damage sustained from the beat- 
ing. So in Vicars v. Wilcox, 8 
East, 1, where the defendant ac- 
cused the plaintiff of unlawfully 
cutting his (the defendant’s) cord, 
in consequence of which J. 0. 
dismissed plaintiff from his ser- 
vice before the expiration of his 
year, Lord Ellenborough said, 
'' that the special damage must be 
the legal and natural consequence 
of the words spoken ; and here it 


was an illegal consequence, a mere 
wrongful act of the master, for 
which the defendant was no more 
answerable than if, in consequence 
of the words, other persons had 
seized the plaintiff and thrown 
him into a horsepond for his sup^^, 
posed transgression.” See Morris 
Y.Langdale, 2 B. & P. 284 ; Knight 
V. Qihhs, 1 A. & E. 43 ; Ashley 
V. Harrison, 1 Esp. 48 ; Ward v. 
Weeks, 4 M. & P. 796 ; [Dixon v. 
Smith, 5 H. & N. 540 ; Parkin- 
son V. Scott 1 H. & C. 153 ; 
31 L. J. Exch. 331.] This doc- 
trine, however, has been ques- 
tioned ; see Green v. Biitton, 2 C. 
M. & R 707 ; KendillonY. Malthy, 

1 Car. & M. 402, Lord Denman, 

C. J. ; Haddon v. Lott [15 C. B. 
411] ; Sedgwick on Damages, 66, 
and 1 Stark, on Libel, 205, and 
the notes to Vicars v. Wilcox, 
post, vol. ii. 

This note- would not be com- 
plete without a reference to the 
modern case of Lumley v. Gye, [2 
E. & B. 216,] in which it was held 
by the majority of the Coiii-t of 
Queen’s Bench (Coleridge, J., dis- 
senting,) that an action was main- 
tainable for maliciously causing 
and procuring one of two contract- 
ing parties not to perform the 
contract, whereby loss accrued to 
the other. This case, not having 
been one of master and servant, 
was of the first impression, and 
inasmuch as by reason of the 
defendant having obtained a ver- 
dict, it became unnecessary to 
take the opinion of a Court of 
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Error, such a question may, when 
it next arises, be considered fit 
to undergo further discussion. See 
the very learned and elaborate 
judgment of Coleridge, J., as to 
the origin of the action for se- 
ducing servants from their duty. 

The decision in this particular 
case of Ashby v. White, occasioned 
one of the most furious contro- 
versies between the Houses of 
Lords and Commons of which 
there is any example in English 
history. A full account, setting 
forth at large the parliamentary 
documents respecting it, will be 
found in the notes to Mr. Gale’s 
excellent edition of Lord Eay- 
mond, pp. 597 to 608. It arose 
from an idea entertained by the 
Commons that the attempt to 
bring a case involving the right 
to the elective franchise before a 
court of law, was a high breach of 
the privileges of their House ; and 
they proceeded so far as to order 
that Mi\ Mead (Ashby’s attorney) 
[should be taken into custody,] 
and [to commit] the plaintiffs in 
several similar actions [to New- 
gate.] Paty, one of these plaintiffs, 
sued out a habeas corpus to the 
keeper of Newgate, who returned 
the Speaker’s warrant of commit- 
ment. On argument upon this 
return, Powell, Powys, and Gould, 
JJ., held,' against the opinion of 
Lord Chief Justice Holt, that they 
had no authority to discharge the 
prisoner. On this decision Paty 
proposed to bring a writ of error, 
for which he applied, and the 


judges being summoned to deliver 
their opinion, whether a wwit of 
error was a writ of right or of 
grace, ten of them were of opinion 
that it was of right, except in 
treason and felony. The parlia- 
ment was, however, prorogued 
before the writs were issued, but 
not before the House of Commons, 
who appear to have been actuated 
by great indignation, had com- 
mitted Mr. Caesar, the cursitor, for 
neglecting to inform them what 
writs of error were applied for, and 
had also directed the Serjeant- 
at-Arms to take into custody Mr. 
Montagu, Mr. Letchmere, Mr. 
Denton, and Mr. Page, who had 
been counsel for the prisoners on 
the return of the habeas ^corpus, 
Mr. Montagu and Mr. Denton were 
accordingly apprehended, and the 
Serjeant-at-Arms informed the 
House 'Hhat he had also like to 
have taken Mr. Nicholas Letch- 
mere, but that he had got out of 
his chambers in the Temple, two 
pair of stairs high, at the back 
window, by the help of his sheets 
and a rope.” This gentleman 
was afterwards Attorney-General. 
Writs of habeas corpus were served 
on the Seijeant-at-Arms on behalf 
of Mr. Montagu and Mr. Denton, 
but the House forbid him to make 
any return thereto. At last, after 
two conferences between the 
Houses, which served only to 
widen the breach, the Queen put 
an end to the dispute by pro- 
roguing parliament. [See Hal- 
lam’s Constitutional History of 
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England, 6tli ed., vol. ii. 436 — 
439, 444.] 

In the course of these discus- 
sions the Lords appointed a com- 
mittee for the purpose of pre- 
paring an argument in the shape 
of a report upon the proceedings 
in the case of Aaliby v. White. 
This argument was principally- 
drawn up by the Lord Chief 
Justice, and contains a masterly 
disquisition upon aU the subjects 
connected with the case. It is 
printed entire in the note by Mr. 
Gale above referred to, and con- 
sists of three parts : JiTst, it is 
argued that the plaintiff had a 
right to vote ; secondly, that if so, 
he must, as a necessary conse- 
quence, as an inseparable incident 
to his right, have a remedy to 
assert and maintain it; thirdly^ 
that his proper remedy was that 
which he had pursued, viz., by 
action. [See 6 Cobbett, Parlia- 
mentary History, 224. 

It will be observed that the 
declaration in Ashhy v. White 
charged the defendants mth fraud 
and malice. Of this, according to 
the text, the Lord Chief Justice 
took no notice. But according to 
a revised form of his judgment, 
prepared by the learned judge 
himself, he appears to have ob- 
served that, according to the very 
words of the Statute of West- 
minster, 1, c, 5, the action lay, 
because fraud and malice were 
alleged in the declaration, and 
had been proved (see the judg- 
ments of Lord Chief Justice Holt 


in Ashhy v. White, and in the case 
of John Petty and others, pub- 
lished by Saunders & Benning, of 
Fleet Street, A.B. 1837, p. 12) ; 
and in the argument prepared by 
the Committee of the House of 
Lords, the fraud and malice are 
expressly stated to be the gist of 
the action. In the words of that 
argument, '' There is no danger to 
an honest officer that means to do 
his duty ; for where there is a real 
doubt touching the pai'ty’s right of 
voting, and the officer makes use 
of the best means to be informed, 
and it is plain his mistake arose 
from the difficulty of the case, and 
not from any malicious or partial 
design, no jury will find an officer 
guilty in such case, nor can any 
court direct them to do it ; for it is 
the fraud and the malice that en- 
titles the party to the action. In 
this case the defendants knew the 
plaintiff to be a burgess, and yet 
fraudulently and maliciously' hin- 
dered him from his right of voting ; 
and justice must require that such 
an unjust and ministerial officer 
should not escape with indemnity.” 
6 Cobbett, Parliamentary History, 
314. And subsequently, in re- 
ference to Ashhy v. White, the 
House of Lords resolved, that by 
the known laws of this kingdom, 
every freeholder or other person 
having a right to give his vote at 
the election of members to serve 
in pax'hament, and being wilfully 
denied or hindered so to do by the 
officer who ought to receive the 
same, may maintain an action in 
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the Queen’s courts against such 
officer to assert his right, and 
recover damages for the injury f 
and see 17 Lords’ Journals, 707. 
Yet both Lord Holt and subse- 
quently the House of Lords held 
the office of a returning officer to 
be merely ministerial. That the 
officer is only ministerial in this 
case, and not a judge, nor acting 
in a judicial capacity, is most 
plain ; his business is only to exe- 
cute the precept, to assemble the 
electors, to make the election by 
receiving their votes, computing 
their numbers, and returning the 
persons elected ; the sheriff or 
other officer of a borough is put 
to no difficulty in this case, but 
what is absolutely necessary in all 
cases. If an execution be against 
a man’s goods, the sheriff must at 
his peril take notice what goods a 
man has.” 6 Cobbett, Parlia- 
mentary History, 314 (and see 
Com. Dig. Viscount (0. 4), and 
the form of the writ, Dalton’s 
Office of Sheriff, 337). But in 
the great case of Barnardistone 
V. Soame, decided previously to 
Ashly V. White, and in which 
the House of Lords, affirming 
the judgment of the Exchequer 
Chamber, held that an action 
could not be maintained against a 
returning officer for having falsely 
and maliciously made a double 
return, North, C. J. (afterwards 
Lord Keeper Guilford), held the 
officer to be a judge as to declar- 
ing the majority, and th?erefore 
not liable, although he acted with 


fraud and malice. 6 Howell, State 
Trials, 1095 (see further as to the 
exemption of judges from civil 
liability, Garnett v. Fermnd, 6 B. 
& C. 625, 626 ; Fergiisson v. Earl 
of Kinnoul, 9 C. & F. 251 ; Kemjy 
V. Neville, 10 C. B. N. S. 523 ; and 
Thomas v. Glmrton, 31 L. J. Q. 
B. 139). These extremes were 
avoided by Lord Tenterden in 
Cullen V. Morris, 2 Stark. 587. 
^'The returning officer,” said his 
lordship, '' is to a certain degree a 
ministerial one, but he is not so to 
all intents and purposes ; neither 
is he wholly a judicial officer ; his 
duties are neither entirely minis- 
terial nor wholly judicial ; they are 
of a mixed nature. It cannot be 
contended that he is to exercise 
no judgment, no discretion what- 
soever, in the admission or rejec- 
tion of votes; the greatest con- 
fusion would prevail if such a 
discretion were not to be exer- 
cised. On the other hand, the 
officer could not discharge his 
duty without great peril and ap- 
prehension if, in consequence of a 
mistake, he became liable to an 
action.” This passage was cited 
with approbation in Tozer v. Child, 
Cam. Scacc. 7 E. & B. 377. (See 
also Dalton’s Office of Sheriff, 35, 
and the form of oath given by 
2 Geo. 2, c. 24, s. 3; Fergusson 
V. Earl of Kinnoul, per Lord 
Brougham, 289 ; and as to the 
mode of directing the jury upon 
the question of malice, Drewe v. 
Goulton, 1 East, 563, note (a), 2 
Luders, 245, note (f), and Cullen 
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V. Morris.) There are several 
instances of ofl&ces analogous to 
that of the returning officer for 
members of parliament, as it ex- 
isted at common law, to which the 
principles above stated will apply : 
thus in To 2 :er v. Child, Cam. Scacc. 
7 E. & B. 377, which was an action 
against churchwardens for mali- 
ciously rejecting the plaintiff’s 
vote at an election for vestrymen, 
under the 18 & 19 Viet. c. 120, the 
defendants were held not to be 
liable, because it did not appear 
that they had acted maliciously 
(and see Buller, N. P. 61; Bac. 
In . Abr. Action on the Case (f), 1). 
But vdth regard to the returning 
officer of members of parliament, 
the 6 & 7 Viet. c. 18, s. 82, has 
made it imlavfful for him to reject 
any vote tendered by a person 
whose name is on the register of 
voters, unless it appears to him, 
on putting to 'such person the 
questions as to identity, and as to 
whether he has voted before at 
the same election, that the person 
claiming to vote is not the per- 
son whose name appears on the 
register, or that he has voted 
before, or unless such person re- 
fuses to answer these questions, 
or to take either of the two oaths 
prescribed by the act. And, by 
s. 86, even if the person tendering 
the vote appears to be personating 
the registered voter, the officer 
is bound (if these questions are 
answered in the affirmative, and 
the oaths, if required, are taken) 
to receive the vote, though under 


protest. InPryce v. Belcher, p. 256, 
su^rd, it appears to have been 
assumed that after the passing 
of this act, the officer might be 
liable to an action for damages 
for refusing to receive a vote 
wilfully, though not maliciously. 
But it was not necessary in that 
case to consider the effect of the 
97th section of the act, which pro 
vides a particular remedy, namely, 
an action of debt for a penalty 
against the returning and other 
officers for every wilful misfea- 
sance or wilful act of commission 
or omission contrary to the act, 
but preserves any remedy against 
any returning officer according to 
the law then in force. (See Stevens 
V. Jeacoche, 11 Q. B. 731 ; Shep- 
herd V. Hills^ 11 Exch. 55 ; St 
Pancras, Vestry of, v. Batterbury, 
2 C. B. N. S. 477.) Probably the 
breach of so plain a duty as that 
of the officer to receive the vote 
would in itself be deemed suffi- 
cient evidence to support an alle- 
gation of malice. 

It may be useful to set forth 
here the rules laid down by Willes 
J., with reference to remedies in 
cases of statutory liability, in the 
Wolverhampton Waterworks ^ Co. 
V. Ea^vkesford, 28 L. J. C. P. 242. 
'' There are,” said the learned 
judge, three classes of cases in 
which a liability may be esta- 
blished by statute. There is that 
class where there is a liability 
existing at common law, and which 
is only, re-enacted by the statute, 
with a special form of remedy ; 
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there, unless the statute contains 
words necessarily excluding the 
common law remedy, the plaintiff 
has his election of proceeding 
either under the statute or at 
common law. Then there is a 
second class, which consists of 
those cases in which a statute has 
created a liability, but has given 
no special remedy for it; there 
the party may adopt an action of 
debt or other remedy at common 
law to enforce it. The third class 
is where the statute creates a 
liability not existing at common 
law, and gives also a particular 
remedy for enforcing it .... 
and with respect to that class 
it has been always held that 
the party must adopt the re- 
medy given by the statute.” 
See also Couch v. Steel, 8 E, 
& B. 402, which was an action 
against a shipowner for not sup- 
plying medicines pursuant to a 


statute which imposed a penalty 
only.] 

For some particulars of a [later] 
memorable conflict between the 
House of Commons and the Court 
of Queens Bench, which cannot 
be stated within the limits of a 
note, see Stockdale v. Hansard, 
7 C. & P. 781 ; 9 A. & E. 1 ; 11 
A. & E. 253 ; the case of the 
Sheriff of Middles^, 11 A & E. 
278 ; the statute of 3 & 4 Viet, 
c. 9 ; Stockdale v. Hansard, 11 A. 
& E. 297 ; Hoivard v. Gossett, 1 
Car. & K. 880 ; Hoivard v. Gossett, 
10 Q. B. 859 ; Gossett v. Howard, 
10 Q. B. 411 ; Kielly v. Carson, 4 
Moore, P. C. 68 ; and May’s Law 
of Parliament, 125. [Ashby v. 
White appears to have been acted 
upon in Milward v. Serjeant, Hil. 
T. 1786, without any interference 
upon the part of the House of 
Commons. See 1 East, 567, note ; 
and 2 Luders, 248.] 
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[EEPORTED SAIKELD, 27.] 


A promise to answer for the debt, default, or miscarriage 
of another, for which that other remains liable, must 
he in ivriting to satisfy the Statute of Frauds. Contra, 


Mod, Cases, 
248. S. 0. by 
Dame of Bour 
Kamire v. 
Darnell. 
f In sucli a 
case the ques- 
tion to which 
of the two was 
credit given, is 
generally left 
to the deter- 
mination of 
the jury, who, 
in deciding it, 
must take into 
their considera- 
tion all the cir- 
cumstances of 
the case. Keate 
V. Temple, 1 B. 
& P. 158 ; 
Darnell v. 


v)here the other does not remain liable. 

Declaration. That in consideration the plaintiff would 
deliver his gelding to A., the defendant promised that A. 
should re-deliver him safe, and evidence was, that the 
defendant undertook that A. should re-deliver him safe : 
and this was held a collateral undertaking for another; 
for where, the undertaker comes in aid only to procure a 
credit to the party, in that case there is a remedy against 
both, and both are answerable according to their distinct 
engagements ; but where the whole credit is given to the 
undertaker, so that the other party is but as his servant, 
and there is no remedy against him, this is not a col- 
lateral undertaking. But it is otherwise in .the principal 


Trott, 1 0. & 
P. 82 ; Btorr 
V. Scott, 6 0. 

& P. 241. If, 
on production 
of the plain- 
tiff's books, it 
appear the de- 
fendant was 
not originally 
debited there, 
that is strong 
evidence that 
he is but a 


case, for the plaintiflF may maintain detinue upon the 
bailment against the original hirer, as w^ell as an assump- 
sit upon the promise against this defendant. 

M per Cur. If two come to a shop (f), and one buys, 
and the other, to gain him credit, promises the seller. 
If he does not pay you, I will, this is a collateral under- 
taking, and void without writing by the Statute of Frauds. 
But if he says. Let him have the goods, I will be your 


surety, but it is not conclusive. Keate v. Temple, Croft t. Smalwood, 1 Esp. 121. As to 
the employment of an attorney by a person really interested in the event of a suit, though not 
a party to the record, see Eowes r, Martin, 1 Esp. 162, Noel v. Eart, 8 0. & P. 230. 
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paymaster, or I will see yow paid (i), tHs is an under- + 

' of Words C3)ii. 

taking as for Himself; and lie sHall be intended to be the make ao dif- 
very buyei% and the other to act but as his servant. 

be really colla- 
teral, for in Matson y. Wharam, 2 T. R. 80, where the words were ‘ ‘ If you do not know him 
you know me, and I will see you the statute was considered to apply. 


The section of the Statute 
of Frauds enacts, that no action 
shall be brought whereb)?" to charge 
any executor or administrator upon 
any special promise to answer 
damages out of his own estate ; 
or to charge the defendant upon 
any special promise to answer for 
the debt; default, or miscarriage of 
another person ; or to charge any 
person upon any agreement made 
in consideration of marriage ; or 
upon any contract, or sale of lands, 
tenements, or hereditaments, or 
any interest in or concerning them ; 
or upon any agreement that is not 
to be performed within the space 
of one year from the making 
thereof ; unless the agTeement 
upon which such action shall be 
brought, or some memorandum or 
note thereof, shall be in writing, 
and signed by the party to be 
charged therewith, or some other 
person thereunto by him lawfully 
authorised.’' 

The present case turned, as we 
have just seen, on the meaning of 
the words '' upon any special pro- 
mise to answer for the debt, de- 
fault, or ' miscarriage of another 
person ; ” and the distinction here 
taken has ever since been held the 
true one, and is clearly explained. 


and all the subsequent cases dis- 
cussed, in the notes to Forth v. 
Stanton, 1 Wms. Saunders, 211, c. 
n. (Z),to which the reader is referred; 
and where the following rule, 
which is in substance the very 
same with that in Birhmyr v. 
Darnell, is laid down for the pur- 
pose of distinguishing between the 
cases which do and those which 
do not fall within the statute. 

The question is, What is the pro- 
mise t — is it a promise to answer 
for the debt, default, or miscar- 
riage of another, for which that 
other remains liable ? — not what 
the consideration for that promise 
is : for it is plain that the nature 
of the consideration cannot affect 
the terms of the promise itself, 
unless, as in the case of Goodman 
V. Chase, 1 B. & A. 297, it be an 
extinguishment of the liability of 
the original party.” In that case 
the defendant, in consideration 
that the plaintiff would discharge 
A. B,, whom he had taken under 
a capias ad satisfaciendum, pro- 
mised to pay A. B.’s debt. It was 
held unnecessary that the promise 
should be in writing, for the de- 
fendant’s liability on his promise 
could not begin till the plaintiff 
had discharged A. B. out of cus- 
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tody, since that discharge was 
made a condition precedent ; but, 
the moment A. B. was discharged 
his liability was at an end, so that 
the defendant was never liable for 
a debt of A, B. ; the debt had 
ceased to be due from A. B. before 
the defendant became liable to 
pay it. The same point occurred 
in Bivtclier v. StetoaH, 11 M. & W. 
857. So also in Bird v. Gammon, 
8 Bing. N. G. 889, the defendant, 
in consideration that plaintiff 
would with Lloyd’s other creditors 
give up their claims against Lloyd, 
and that Lloyd’s farm should be 
assigned to the defendant, under- 
took to pay the plaintiff, this was 
held not to be a promise to pay 
the debt of a third party, for Lloyd 
ceased to be liable. (See Good v. 
Cheeseman, 2 B. & Ad. 328, and 
the notes to OumherY. Wane, post.) 
But where A. as attorney for B. 
sued C. and it was agreed that the 
suit should be put an end to, and 
that C. should pay A. the costs 
due by B., this was held within 
the statute, Tomlinson v. Gell, 6 
A. & E. 564. Accord. Green v. 
Gresswell, 10 A. & E. 453, where 
the rule above cited was approved 
of by the court, and Thomas v. 
Gooh, 8 B. & C. 728, where it had 
been stated generally [by Bayley, 
J.] that promises to indemnify 
were not within the statute, was 
reflected upon. In Eastivood v. 
Kenyon, 11 A. & E. 446, the 
Court of Queen’s Bench held that 
the promise would not require a 
writing if made to the debtor him- 


self, and they expressed an opinion 
that the statute applies only to 
promises made to the person to 
whom another is answerable. This 
view, w^hich would limit the gene- 
rality of the rule laid down by [the 
learned editors of Wms. Saunders] 
and seems not altogether recon- 
cilable with the doctrine in Green 
V. Gresswell, suprd, has been recog- 
nised Und acted upon by the Court 
of Exchequer in Hargreaves v. 
Parsons, 13 M. & W. 561, where 
it is laid down, that the statute 
applies only to promises made to 
the persons to whom another is 
already, or is to become, answer- 
able. It must be a promise to 
be answerable for a debt of, or 
a default in some duty by, that 
other person towards the pro- 
misee!^ [Accord. Reader v. King- 
ham, 13 C. B. N. S. 344 ; S. G. 32 
L. J. C. P., where the point is said 
to have been distinctly settled, and 
Cripps V. Hartnoll, 32 L. J. Q. B. 
381, a case decided in the Ex- 
chequer Chamber, where a promise 
to indemnify against becoming 
bail in a criminal proceeding was 
held not to fall within the statute, 
and the court did not feel itself 
called upon to overrule Green v. 
Gresswell, the proceedings there 
having been of a civil nature ; and 
see the observation of Williams, J., 
in Fitzgerald v. Dressier, 7 C. B. 
hr. S. 385, and Batson v. King, 4 
H. & N. 740, in which case Pol- 
lock, C. B., expressed an opinion 
that Green v. Gresswell was erro- 
neously decided. Batson v. King 



BIUKMYE V. DARNELL. 


was a case in which the plaintiff 
having been compelled, on default 
of the acceptor, to pay a bill of 
exchange which he had drawn for 
the accommodation of the acceptor 
and the indorser, on the faith of 
an oral promise to him by the 
indorser that he should not be 
called upon to pay the bill, was 
held entitled to recover the amount 
from the indorser as money paid 
to the use of the latter, it appear- 
ing that the bill was made, accepted, 
and indorsed for the purpose of 
enabling the defendant and tl^ 
acceptor to raise money on the 
security of it for their own use, 
and that as between them and 
the plaintiff the latter was a surety 
for them jointly to the party who 
discounted the bill. A promise 
by a man to pay off an incum- 
brance on his property which 
another is liable to pay is not 
within the act ; thus, if A. sells 
goods to B. and B. re-sells them 
to C., and A. has a lien on the 
goods for the price payable by B., 
C.’s promise to A. to pay him in 
discharge of the lien the amount 
of the price payable by B., is en- 
forceable although it be not in 
writing. See Fitzgerald v. Dres- 
ser, 1 C. B. N. S. 374.] The 
statute does not apply to the 
contract by a del credere agent 
with his principal, which need not, 
therefore, be in writing, Goutu/rier 
V. Hastie, 8 Exch. 40, [WicMiam 
v. Wielchara, 2 Kay & J. 478, 486, 
per Kindersley, V. C. It does 
apply to an agreement to give a 
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guarantee, Mallett v. Eater, lan, 16 
G. B. K S, 530 ; S. C., 35 L. J. 
C. P. 40 in Cam. Scacc.] 

When it is settled that the 
promise is one to answer for the 
debt, default, or miscarriage of 
another, within the meaning of 
the statute ; or, to use Lord Holt’s 
expression in the text, that it is a 
collateral, not an original promise ; 
the next question that occurs is ; 
what must, in order to satisfy the 
act, appear in the writing thereby 
required ? Now, the act in terms 
requires that the agreeme^it, or 
some memorandum or notethereof, 
shall be in writing ; and it [was] 
held that the word agreement com- 
prehends both a consideration and 
a promise; and that both these 
must, therefore, appear in the 
writing. This was determined in 
the celebrated case of Wain v. 
Warlters, b East, 10, in which an 
action of assumpsit w^s brought 
on the following guaranty : 
ifessrs. Wain & Co. 

'' I will engage to pay you, by 
half-past four this day, fifty-six 
pounds and expenses on bill, that 
amount on Hall. 

''John Warlters. 

“ 2 Cornhill, April 30, 1803.” 

The Court of King’s Bench 
held that this was not sufficient, 
inasmuch as it did not state the 
consideration for Warlters’ pro- 
mise. " The words of the statute,” 
said Mr. J ustice Grose, are, that 
no action shall be brought, where- 
by to charge the defendant on any 
special promise to answer* for the 
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debt, &c., of another person, &c., 
■unless the agreement upon which 
such, action shall be brought, or 
some memorandum or note thereof, 
shall be in -writing, &c. What is 
required to be in writing, there- 
fore, is the agreement, not the pro- 
mise, as mentioned in the first 
clause, or some note or memo- 
randum of the agreement Now 
the agreement is, that which is to 
show "what each party is to^do or 
perform, and by which both parties 
are to be bound, and this is re- 
quired to be in writing. If it were 
only necessary to show what one 
of them was to do, it would be 
sufficient to state the promise 
made by the defendant who was 
to be charged with it. But if we 
were to adopt this construction, it 
would be the means of letting in 
those very frauds and perjuries 
wffiich it was the object of the 
statute to prevent, for, without 
the parol evidence, the defendant 
cannot be charged upon the written 
contract, for want of a considera- 
tion in law to support it. The 
effect of the parol evidence then is 
to make him liable ; and thus he 
would be charged with the debt of 
another by parol testimony, when 
the statute was passed with the 
very intent of avoiding such a 
charge, by requiring that the 
agreement, by Avhich must be un- 
derstood the whole agreement, 
should be in writing.’’ 

This case having been frequently 
doubted, was at last confirmed by 
Saunders v. Wahejield, 4 B. & A. 


596. The guaranty on which that 
action was brought was as fol- 
lows : — 

Mr. Wakefield will engage to 
pay the hill drawn hy Pitman in 
favour of Stephen Saunders!' 

This instrument being set out 
in the replication to a plea of the 
statute, was held upon demurrer 
to be insufficient. The doctrine 
of Wain v. Warlters was on that 
occasion affirmed, and [was] never 
[afterwards] doubted. See Jenkins 
V. Reynolds, 3 B. & B. 14 ; Morley 
v. Boothby, 3 Bing. 107 ; Whit- 
combe v. Lees, 5 Bing. 34 ; Cole v. 
Dyer, 1 C. & J. 461, 1 Tjrrwh. 
307 ; Wood v. Benson, 2 Tyrwh. 
98 ; Bushell v. Beavan, 1 Bing. 
N. C. 108 ; Hawes v. Armstrong, 
Ib. 761 ; Ellis v. Levi, Ib. 767 ; 
James v. Williams, 5 B. & Ad. 
1109 ; Clancy v. Piggott, 2 A. & E. 
473 ; Raikes v. Todd, 8 A. & E. 
448 ; Semple v. Pink, 1 Exch. 74 
[the authority of which was shaken 
by Oldershaw v. King, 2 H. & N. 
517] ; and Price v. Richardson, 15 
M. & W. 539, where the guaranty 
holden invalid was — 

1843, June 28. — Mr. Price, I 
will see you paid for £5 or £10 
worth of leather, on the 6th of 
December, for Thomas Lewis, 
shoemaker. 

“ Robert Richardson!' 

[But in consequence of the 
difficulty of setting forth the con- 
sideration in a sufficient manner 
to satisfy the courts of laW, this 
rule proved to be a grievance to 
the mercantile community, and 



BIRKMYR V. DABNELL. 


279 


therefore, after having been in 
force for more than half a century, 
it was at last rescinded by the 
Mercantile Law Amendment Act, 
1856 ” (19 & 20 Viet. c. 97), the 
3rd section of which enacts that 
no special promise to be made by 
any person after the passing of 
that act, to answer for the debt, 
default, or miscarriage of another 
person, being in writing, and 
signed by the party to be charged 
therewith, or some other person by 
him thereunto lawfully authorised, 
shall be deemed invalid to support 
an action, suit, or other proceeding 
to charge the person by whom 
such promise shall have been 
made, hy reason only that the 
consideration for such promise 
does not ajppear in writing, or 
hy necessary inference from a 
written document This enact- 
ment, therefore, extends to cases 
within the second branch of the 
4th section of the Statute of Frauds 
the rule which had been already 
applied to the 17th section, namely, 
that it is sufficient if the promise 
of the party to be charged appears 
in the writing. See Egerton v. 
Matthews, 6 East, 307. The statute 
does not, it must be observed, ex- 
empt guarantees from the applica- 
tion to them of the ordinary rules 
of evidence with reference to writ- 
ten instruments, except in so far 
as it allows the terms constituting 
the consideration to be added by 
parol, and in so far as it admits 
proof of the actual consideration] 
in cases of patent ambiguity, where 


the language of the instrument 
renders it uncertain as to which 
of two or more matters severally 
motioned therein was the con- 
sideration upon which ^ it was 
given. [If the instrument states 
that to be the consideration for 
the promise which in law is no con- 
sideration, and a consideration can- 
not be collected from the rest of the 
instrument {Oldershaw v. King, 
2 H. & N. 517), or if, looking only 
to the terms of the instrument, it 
appears that no consideration was 
given, or if the consideration is 
mis-stated, in none of these cases 
does the recent act profess to affect 
the rule, that the terms of a writ- 
ten instrument cannot be varied 
by parol, yet cases may be con- 
ceived in which the real considera- 
tion may and ought to be intro- 
duced by parol to sustain the writ- 
ten promise. Further, if the whole 
of the promise does not sufficiently 
appear in writing, parol evidence 
of the consideration is not admis- 
sible to supply the defect. This 
latter point was decided by Holmes 
V. Mitchell, 7 C. B. K S. 361. 
There the defendant had by word 
of mouth advised the plaintiff 
(assuring him that he would run 
no risk) to lend 400Z. to Spooner 
and Cubitt on mortgage of certain 
premises, and the • defendant hav- 
ing consulted L 3 me (his solicitor), 
addressed the following letter to 
the plaintiff: — 

Dear Charles, 

I saw Mn Lyne this morn- 
ing, and I told him he had better 
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call on you, as he seemed very 
anxious to have the mortgage com' 
pleted, and I thought he offered 
very fair; hut do as you please 
about it I will -andertake any 
responsibility myself respecting it, 
skonld there be any. 

“ W. Mitchell!' 

Shortly afterwards the plaintiff, 
acting on the faith of this letter, 
lent the 400^. on the mortgage, 
and thereby suffered a consider- 
able loss. Thereupon he sued 
the defendant as on a gnaranty, 
founding his declaration on the 
promise contained in the de- 
fendant’s letter. Under these 
circumstances the court held that 
the action would not lie. ‘'At 
the time the letter was written,” 
said Williams, J., delivering the 
judgment of the court, “ no mort- 
gage existed. The letter is silent 
as to the sum to be advanced, as 
to the nature of the security, 
whether a mortgage in fee or for 
years, and as to the land to be 
charged. The letter, if read by 
itself, without reference to any 
previous conversations, would be 
a promise to be responsible for 
any sum of money, however large, 
at any rate of interest, secured 
by any kind of mortgage, on any 
land, with any title. That, how- 
ever, would be an unreasonable 
construction, and is not its true 
meaning; it evidently refers to 
previous conversations in which 
those particulars were supplied. 
The whole promise, therefore, is 
not in writing, as the statute 


requires that it should be. It 
cannot be made out without re- 
ference to previous conversations. 
In Shorirede v. Chech, 1 A. & E. 
57 ; 8 K & M. 866 ; and in Bate^ 
man v. Phillips, 15 East, 472 ; an 
existing document or an existing 
debt was referred to in the writing, 
so that evidence of oral statements 
was not necessary to explain the 
promise. The recent statute 19 
& 20 Viet. c. 97, s. 3, it is true, 
abrogates the rule laid down in 
Wain V. Warlters, 5 East, 17, and 
enables a party to give parol 
evidence of the consideration for 
a guarantee. But a consideration 
expressed in writing formerly dis- 
charged two offices, it sustained 
the promise, and might also ex- 
plain it. Now, however, parol 
evidence, though it may supply 
the consideration, cannot go fur- 
ther, and explain the promise.” 

In order to determine whether 
the promise sufficiently appears in 
writing, recourse must still be 
frequently had to the authorities 
decided upon the questions re- 
lating to the sufficiency of the 
statement of the consideration, for 
many of these cases were decided 
upon grounds which would have 
been equally applicable had the 
questions turned on the sufficiency 
of the statement of the promise. 
Thus it will be sufficient (as has 
been held in i-egard to the con- 
sideration) if the promisel can be 
gathered by fair intendment from 
the whole tenor of the writing, not 
that a mere conjecture, however 
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plausible, would be sufficient to 
satisfy the statute, but there must 
be a well-grounded inference to 
be necessarily collected from the 
terms of the memorandum. See 
the judgments of Tindal, C. J., in 
Hawes v. Armstrong, and of 
Patteson, J., in James y, Williams, 
5 B. & Ad. 1109 ; Bentliam v. 
Cooper, 5 M. & W. 628 ; and Jar- 
vis V. Wilkins, 7 M. & W. 410. 
In Shortrede v. Cheek, supra, 
where a guaranty was expressed 
to be in consideration that the 
plaintiff '' would withdraw the pro- 
missory note,” the Court of King’s 
Bench held that it was sufficiently 
certain, and that parol evidence 
was admissible to show what pro- 
missory note was meant. [And 
the promise having been to pay 
the promissory note, the parol evi- 
dence was as much required to 
apply the promise as the con- 
sideration. In Bateman v. Phil- 
lips, suprd, the plaintiff was on 
the point of suing David Williams 
for a debt, when his attorney 
received this letter signed by the 
defendant ; 

'' Bir, 

The bearer, David Wil- 
liams, has a sum of money to 
receive from a client of mine next 
week, and I trust you will give 
him indulgence till that day, when 
I undertake to see you paidT 

The debt of Williams, which 
was the subject-matter both of 
the consideration and promise, 
having been identified by parol 
evidence, the letter was held suf- 


ficient to take the case out of the 
statute. The above two cases are 
illustrations of the general rule 
that parol evidence is admissible 
to identify the subject-matter of 
a written instrument. See also 
Macdonald v. Longhottom, 1 E. 
& E. 977; 29 L. J. Q. B. 256; 
Mumford v. Gething, 7 C. B. N. 
S. 305. 

The rule of construction, ut res 
magis valeat, was applied to the 
case of a guaranty in Broom v. 
Batchelor, 1 H. & isT. 255. There 
the agreement between the plaintiff 
and defendant was as follows : — 
''In consideration of the credit 
given by Mr. S. Broom to Mr. J. 
Edge, I (the defendant) hereby 
guarantee the payment of all bills 
of exchange drawn by the said 
S. B., and accepted by the said 
J. Edge. Also I hereby agi-ee to 
guarantee the payment of any 
balance that may he due from the 
said J. Edge to the said S. Broom. 
This guarantee to include all bills 
of exchange now running, as well 
as the balance of account due ; ” 
and it was held that the writing 
extended to future transactions, 
and was sufficient to support an 
action on a promise to answer for 
the default of Edge in respect of 
a bill accepted by him after the 
date of the agreement. And see 
Older shaw v. Kiug, Cam. Scacc., 
2 H. & N. 517, in which case a 
promise to forbear to press for 
immediate payment was deemed a 
good consideration.] 

Parol evidence is admissible, as 
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in the case of a will or other 
written instrument, not to alter or 
vary the meaning of such guaranty, 
but to interpret or explain it ; not 
to make that appear to be a con- 
sideration which upon the face of 
the guaranty appears not to be 
so ; but either (as in Shortrede v. 
Cheek) to fix the particular subject- 
matter to which the guaranty re- 
lates, or even to show, by reference 
to time or other circumstances, 
that matter indicated by the 
guaranty, but which, as described 
therein, may be a good, and does 
not appear to be a bad, is, by 
reason of such circumstances, in 
fact a good consideration. Thus, 
in Haigh v. Brooks, 10 A. & E. 
S09, parol evidence was holden 
admissible to show that in a 
guaranty worded — 

In consideration of your 
being in advance to L, in the 
sum of £10,000 for the purchase 
of cotton^ I do hereby give you 
my guaranty for that amount, 
on their behalf ” — ^future advances 
were referred to, and so that it 
was valid. And in Ooldshede v. 
Swan, 1 Exch. 154, a guaranty as 
follows : — 

“ In consideration of your 
having this day advanced to our 
client, Mr. S. D., £750, secured, 
&c., we hereby jointly and seve- 
rally undertake, &c .” — was held 
to be sufficiently ambiguous ” — 
(that is, not ambiguous as to what 
was the matter intended to be the 
consideration, for that was suffi- 
ciently identified, but as to whe- 


ther that matter, when its circum- 
stances were ascertained, would 
furnish a sufficient consideration 
in point of law) — to admit of evi- 
dence to show that the advance 
was not a past one, but made 
simultaneously with the execution 
of the guaranty ; and a declaration 
stating the promise to have been 
made in consideration that the 
plaintiff ''would'’ lend, &c., was 
sustained. In each of those cases 
the subject-matter of the con- 
sideration was identified by the 
writing, and its circumstances 
only added by parol, which being 
ascertained, there was no longer 
any doubt, that that which by the 
writing itself appeared to be the 
consideration, was a valid con- 
sideration in point of law. But 
in Price v. Richardson, 15 M. & W, 
539, suprd, it was doubtful, upon 
the face of the guaranty, whether 
the consideration was the supply of 
the leather, or forbearance until the 
6th of December. [See also Hoad 
V. Grace, 7 H. & N. 494; S. 0. 
31 L. J. Exch. 98, (where " goods 
supplied,” was construed to mean 
goods to be supplied,) and the ob- 
servations of Williams, J., in Way 
V. Hearn, 13 O. B. K S. 305.] 

In Raikes v. Todd, 8 A. & E. 
846, a guaranty thus : — - 
" Oct. mh, 1832.~J undertake 
to secure to you the payment of 
any sums you have advanced, or 
may hereafter advance to D., on 
his account with you commencing 
la^ Nov. 1831, not exceeding 
£2000” — was considered invalid 
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on the ground that it was doubt- 
ful whether the consideration con- 
sisted of forbearance to sue for 
the past advances, or partly that 
and partly the making' of further 
advances, and the court decided 
that, at all events, it did not sus- 
tain a declaration alleging the 
advances to be the consideration. 
There can, however, be no doubt 
that, as suggested by Parke, B., 
in Kennaway v. Treleavan, 5 M. 
& W. 498, the future advances 
would form a sufficient considera- 
tion for a guaranty of their own 
amount, and also of the past ad- 
vances; and accordingly mJoTi7i- 
stone V. Nicholls, 1 C. B. 251, and 
Chapman v. Sutton, 2 0. B, 634, 
guaranties of past and future 
debts given in consideration of a 
continuance of dealings with the 
principal debtor were sustained. 

Provided that the agreement 
[or promise] be reduced to writing 
according to the above rules, it 
matters not out of how many 
different papers it is to be col- 
lected, so long as they can be 
sufficiently connected in sense. 
Jackson v. Lowe, 1 Bing. 9 ; FhiU 
limore v. Barry, 1 Camp. 513 ; 
Saunderson v. Jackson, 2 B. & P. 
398 ; Allen v. Bennett, 3 Taun. 
169 ; Dobell v. Hutchinson, 3 A, 
& E. 355. See Johnson v. Dodg- 
son, 2 M. & W. 653 ; De Bert v. 
Thompson, 3 Beav. 471 ; Goldham 
V. Showier, 3 C. B. 312; Saun- 
ders V. Cremer, 3 Dru. & War. 
87 ; Green v. Cramer, 2 Con. & 
L. 54; Hammersley v. Baron de 


Biel, 12 CL & F. 45 ; [Ridgway 
V. Wharton, 6 H. of Lords Cases, 
238.] But this connection in 
sense must appear upon the docu- 
ments themselves, for parol evi- 
dence is not admissible for the 
purpose of connecting them. 

That was one of the principal 
points decided in Boydell v. Drum- 
mond, 11 East, 142, which arose 
upon this section of the act, 
although the instrument there 
sued upon was not a guaranty. 
In that case the plaintiff proposed 
to publish a magnificent edition 
of Shakspeare, illustrated by 
seventy-two engravings, which 
were to come out in numbers, at 
three guineas per number, two of 
which were to be paid in ad- 
vance ; each number was to con- 
tain four engra^dngs ; one number 
at least was to be published an- 
nually, and the proprietors were 
confident that they should be able 
to produce two numbers in the 
course of every year'' These pro- 
posals were printed in a prospectus, 
and lay in the plaintiff’s shop. The 
plaintiff also kept a book, which 
had for its title ‘‘ Shakspeare sub- 
scribers, their signatures but 
did not refer to the prospectus. 
The defendant determining to be- 
come a subscriber to the work, 
signed his name in the book con- 
.taining the list of subscribers, but 
afterwards refusing to continue to 
take it in, though he had received 
and paid for some few numbers, 
this action was brought against 
him to compel him to complete his 
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contract. The court decided 1st, 
That the agreement was one not 
to he performed within the space 
of a year from the making thereof ; 
that it was therefore within the 
4th section of the Statute of 
Frauds, and it was necessary that 
there should he a note or memo- 
randum of it in writing, signed by 
the defendant. See the notes to 
Peter v. Goonj)ton,post,2%. 2ndly, 
They held that though the pro- 
spectus contained the terms of the 
agreement, and would be sufficient 
memorandum thereof if it could 
be coupled with the book in which 
the defendant signed his name ; 
still, as it contained no reference 
to the book, nor the book to it, 
there w^as no connection in sense 
between them which would enable 
the court to couple them together 
and treat them as one document. 
And t^rdly, they held that such 
connection could not he intro- 
duced hy parol evidence, hut must, 
in order to satisfy the statute, ap- 
pear upon the face of the docu- 
ments themselves, [And see the 
judgment of Williams, J., in Peek 
V. North Staffordshire Pail, Co., 
E. B. & E. 997 ; and S. G in Dom. 
Proa 32 L. J.Q. B. 241 ; and Fitz- 
maurice v. Bayley, 9 H. of L. 78.] 
They also held that the part per- 
formance which had taken place 
made no difference. 

It does not signify to whom 
the memorandum containing the 
agreement is addressed : it may 
be contained in a letter to a third 
person. Per Lord Hardwicke, 3 


Atk. 503; 2 Cha. Rep. 147; 1 
Vernon, 110 ; Bateman v. Phil- 
lips, 15 East, 272; Longfellow v. 
Williams, Peake’s Add. Ca. 225. 
\_Gihson v. Holland, 85 L. J. C. P. 
5. It may be merely an offer, 
acted upon. Poivers v. Fowler, 4 
E, & B. 511 ; Smith v. Neale, 2 C. 
B. N. S. 67 ; and see Peek v. North 
Staffordshire Pail. Co., suprd : 
Holmes v. Mitchell, suprd, p. 279 ; 
Shadwellv. Shadwell, 9 C. B. N. S. 
159 ; 30 L. J. C. P. 145 ; Forster 
V. Rotvland, 7 H. & N. 103 ; 80 
L. J. Exch. 396.] The reason of 
this is, that the memorandum is 
necessary only to evidence the con- 
tract, not to constitute it. The 
contract, as was observed by 
Tindal, C. J., in Laythoarp v. 
Bryant, 2 Bing. N. C. 744, is made 
before any signature thereof by 
the parties. It is upon this ground 
that the case of Leroux v. Brown, 
12 0. B. 801, in which it was held 
that a contract within the statute, 
though made abroad, must be in 
writing, professes to be founded — 
qucere.’ [The names or descrip- 
tion of both of the parties to the 
agreement must appear in the 
memorandum, Williams v. Lake, 
29 L. J. Q. B. 1. In Warner 
V. Willington, 3 Drew, 525 ; 25 
L. J. Cha. 662, Kindersley, Y. 0., 
was of opinion that the omission 
of the lessor’s name in a memoran- 
dum of agreement for a lease was 
supplied by a subsequent letter 
referring to th.it memorandum, 
and showing who the intended 
lessor was. As to writings not 
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intended to contain the whole 
terms of the agreement, see Harris 
V. Ricketts, 4 H. & N. 1 ; 28 L. J. 
Exch. 47 ; or to operate unless 
signed by both parties, Herbert v. 
Treherne, 3 M. & G. 755 ; Furness 
V. Meeh, 27 L. J. Exch. 34 ; and 
see Hey worth v. Knight, 17 C. B. 

N. S. 298; 33 L. J. G P. 298, 
where writings contemplating the 
drawing up of a formal contract 
were sufficient evidence of the 
contract, the formal document hav- 
ing been so framed as not to be 
binding.] 

With respect to the signatui’e, 
it is only necessary that the me- 
morandum should be signed by 
the party against whom it is 
sought to enforce the contract, 
Zaythoarp v. Bryant, 2 Bing. N. 

O. 744; [The Liverpool Borough 
Bank v. Fccles, 4 H. & N. 189.] 
See Aveline v. Whisson, 4 M. &G. 
801 ; Gooch v. Goodman, 2 Q. B. 
580. It was objected in Laythoa^p 
v. Bryant, which case arose on a 
contract to sell lands, that unless 
the agreement were signed by 
both parties, there would be a 
want of mutuality, as the party 
who signed would be bound, and 
the party who had not signed 
would be loose, and so that there 
would be no consideration for his 
agreement. But,’’ said the Lord 
Chief Justice, '' whose fault is 
that ? The defendant might have 
required the plaintiff’s signature, 
but the object of the statute was 
to secure the defendant’s. The 
preamble runs, 'for prevention of 


many fraudulent practices, which 
are commonly endeavoured to he 
upheld by perjury .and suborna- 
tion of perjury;’ and the whole 
object of the legislature is an- 
swered, when we put this con- 
struction on the statute. Here, 
when this party who has signed 
is the party to be charged, he 
cannot be subject to any fraud. 
And there has been a little con- 
fusion in the argument between 
the consideration of an agreement 
and mutuality of claims. It is 
true the consideration must ap- 
pear upon the face of the agree- 
ment. Wain V; Warlters was de- 
cided on the express ground that 
an agreement under the fourth 
section imports more than a bar- 
gain under the seventeenth ; but 
I find no case, nor any reason for 
saying that the signature of both 
parties is that which makes the 
agreement. The agreement is in 
truth made before any signature.” 
[Indeed this doctrine has been 
carried to its extreme limit in 
those cases, old and new, where a 
signed proposal of a contract as- 
sented to by parol has been held 
sufficient as a - memorandum to 
bind the party proposing. The 
cases are collected in Reuss v. 
Ricksley, 35 L. J. Exch. 218, in 
Cam. Scacc. 

It is of course possible that the 
agi*eement may be so framed as 
not to be binding, unless both 
parties have signed ; as where 
one signs on condition that the 
terms of the writing are not to 
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be obligatory -unless tbe other 
signs. See Furness v. Meeh, 27 
L. J. Exch. 34. Deeds are not 
affected by the Statute of Frauds, 
see Cherry v. Hemming, 4 Exch. 
631 ; Holmes Y, Mitchell, suprd, p. 
279, Willes, J. As to signature 
by auctioneers and factors, see 
Parton app., Crofts resp., 16 C. 
B. N. S. 11 ; 33 L. J. G. P. 189 ; 
Burrell v. Evans, 6 H. & N. 660 ; 
S. 0. 30 L. J. Exch. 254.] 

The words attributed in the 
^ text of the principal case to the 
> court, who are made to say that 
a collateral undertaking is void 
without writing, by the Statute 
of Frauds, are too strong, if lite- 
rally understood ; for the act does 
not direct that the promise shall 
be void, but that '' no action shall 
be brought ” upon it ; and Bosan- 
quet, J., remarks, in Laythoarp v. 
Bryant, that the seventeenth sec- 
tion is in this respect stronger 
than the fourth, for the seven- 
teenth avoids contracts not made 
in the manner there presciibed, 
[that is to say, makes them void 
so long as they remain unwritten, 
see Bailey Y. 8iueeting,post, p. 287]. 
Accordingly, though no action can 
be brought upon a parol guaranty, 
the courts have been known to 
enforce one against an attorney, 
by virtue of their summary juris- 
diction over their own officers, 
see Evans v. Duncan, 1 Tyrwh. 
283 ; Senior v. Butt ; and Payne 
V. Johnson there cited. And this 
jurisdiction was asserted by Cole- 
ridge, J., In re Hilliard, 2 D. & L. 


919. It is hardly necessary to add, 
that an agreement invalid for want 
of writing to satisfy the statute, has 
no tinge of illegality, and may be 
given in evidence with the same 
effect as any other promise bind- 
ing in honour and conscience, 
though not in law ; for instance, 
in Cresswell v. Wood, 10 A & E. 
460, where A. drew a bill of ex- 
change on B., who accepted it, 
and A. discounted it, and applied 
the money in liquidation of a de- 
mand on 0., made on him as 
surety for the debt of D., against 
which A. had promised to indem- 
nify him, the agreement to indem- 
nify, although by parol (being in 
fact the same which had in Green 
V. Cresswell been held to require 
a writing) was allowed to be given 
in evidence on behalf of B., for 
the purpose of supporting a plea 
that the bill was for A.'s own ac- 
commodation. And in Sweet v, 
Lee, 4 Scott, N. K 77 ; [3 M. & 
G. 452] a memorandum by which 
an annuity was payable by the 
plaintiff to the defendant having 
been put in suit by the plaintiff, 
and appearing to be invalid for 
want of stating a consideration, 
the plaintiff sought to recover, as 
upon a failure of consideration, 
payments which he had made 
for several years on account of 
the annuity ; but the Court of 
Common Pleas distinguished the 
case from those in which the con- 
tract is one that the law has de- 
clared to be void, Tindal, C. J., 
saying, “ The contract is not 
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void; there is simply a failure of 
evidence ; and they held that 
the plaintiff was neither entitled 
to damages upon the contract, nor 
to recover back the payments 
made under it as upon a failure 
of consideration. However, it 
is not necessary in order that 
the statute should apply that the 
action should be brought on the 
agreement; it is enough if the 
effect of the action is to charge ” 
the defendant by means of the 
agreement. Thus in Carrington v. 
Roots, 2 M. & W. 248, recognised 
in Reads v. Lamb, 6 Exch. 130, 
trespass for asportavit of a cart, 
plea removal of it damage feasant, 
replication that defendant had 
sold a crop of grass to plaintiff 
with liberty to take it, guare, &c., 
traverse of agi'eement ; parol evi- 
dence of such a sale was held 
inadmissible, and plaintiff non- 
suited. And where a question 
arises between either of the con- 
tracting parties and a stranger, 
whether a contract has passed an 
interest in services or other pro- 
perty, the stranger may, equally 
with a party to the contract, insist 
upon the statute. Thus, where 
a contract of service is void, as 
between the parties to it, for want 
of a writing to satisfy the statute, 
the master can maintain no action 
for enticing away the servant, 
jSgkes V. Dixon, 9 A. & E. 693 ; 
and a vendee cannot, where the 
contract of sale is invalid by the 
statute, effect an insurance upon 
the goods, Stockdale v. Duunlop, 6 


M. & W. '^224 ; noi:^Tt seems, could 
he bring arf /action ^^ainst the 
carrier,-%eatmg ihe vendor as his 
agent to f^ward, see Coates v. 
Chaplin, 3 Q.''Bt^4§3 y \Qoomhs v. 
Bristol and Bxeter Rail Co., 3 H. 
& N. 510 ; nor trover for a con- 
version of the goods by a stranger 
after the making of the actual 
contract and before the reduction 
of its terms to writing, Felthouse v. 
Bindley, 31 L. J. C. P. 204]. Also 
it is observable that the written 
memorandum must exist before 
action, and in that respect differs 
from mere evidence. Bill v. Ba- 
ment, 9 M. & W. 36 ; see Fricken 
V. Tomlinson, 1 M. & G. 773. 
And, indeed, attending to the dis- 
tinction pointed out by the Lord 
Chancellor Cottenham in Dale v. 
Hamilton, 2 Phillips, 266, between 
agreements and declarations of 
trust ; that, in the one it is the 
agreement itself, which is the 
origin of the interest, that must be 
in writing ; in the case of a decla- 
ration of trust, which is only the 
recognition of a pre-existing in- 
terest, it is the evidence and re- 
cognition, and not the origin of 
the transaction, that must be in 
writing,’’ it may be found difficult 
to impute any retroactive effect to 
the subsequent written memoran- 
dum of an agreement within the 
statute, not originally reduced into 
writing. [This difficulty arose in 
the recent case of Bailey v. 
Sweeting, 9 0. B. N. S. 843 ; 30 
L. J. 150. That was an action 
brought to recover the price of 
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some chimney-glasses, and also 
some other goods, as to which, 
however, no question arose. The 
declaration was for goods bar- 
gained and sold, it was therefore 
necessary to prove that the pro- 
perty vested in the defendant. 
The bargain was oral, and was 
intended to pass the property 
immediately. The plaintiff was 
to send the glasses by a carrier, 
and the defendant to pay the car- 
riage. The goods were sent, but 
were damaged in the carriage, 
and the defendant on that account 
refused to receive or pay for them. 
More than four months afterwards 
the plaintiff applied to the de- 
fendant for payment of the price 
of the glasses, and also of the 
other goods. In answer the de- 
fendant wrote, saying that the 
only parcel selected for ready 
money was the chimney-glasses, 
amounting to 38J. 10s. 6d, which 
goods I have never received, and 
have long since declined to have 
for reasons made known to you 
at the time!^ The defendant then 
went on to say, with regard to the 
other goods, that he would pay 
for them at once if allowed dis- 
count. The question was whether 
this letter took the case out of the 
Statute of Frauds. On behalf of 
the defendant it w^as urged that a 
retroactive effect could not be 
given to the letter, that the parol 
repudiation of liability had al- 
ready put an end to the contract, 
and that the letter was not a 
sufficient note or memorandum. 


because on the face of it, it was 
written for the purpose of dis- 
claiming liability under the con- 
tract. The court decided that 
the letter was a sufficient me- 
morandum. “ The effect,” said 
Williams, J., of the 17th sec- 
tion of the Statute of Frauds is 
that though there is a valid 
verbal contract, it is not action- 
able unless something of several 
things has happened, one of which 
is the existence of a note or me- 
morandum in writing signed by 
the party to be charged. As soon 
as that occurs, the contract, though 
not previously actionable, becomes 
actionable, and the question, there- 
fore, is, whether, in the present 
case, there exists such a memo- 
randum as the statute refers to. 
It appears to me that there does. 
The letter of the defendant refers 
to all the essential terms of the 
bargain ; and the only question 
is, whether it is less sufficient, 
because it is accompanied by a 
statement that the defendant 
does not consider himself liable 
for the loss arising from the de- 
fault of the carrier. I do not 
consider that it is so. It is said 
that there is a difficulty in main- 
taining such a doctrine from the 
inconvenience which may arise 
from the property not passing 
until the contract becomes an 
actionable contract. That may 
be so, but the same objection 
would apply to the case of part 
payment or part acceptance, and 
no one doubts that a verbal con- 
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tract may be set up wliere these 
have afterwards occurred. . . . 

I do not think that the question 
whether the party writing the 
letter had a right to put an end to 
the contract could affect the ques- 
tion whether there was or was not 
a good contract. The intention 
of such party to abandon or not 
the contract can have nothing to 
do with the question whether 
there is a sufficient memorandum 
or not of the contract. Accord. 
Gibson v. Holland, 35 L. J. C. P. 
35, where Willes, J., is reported to 
have said, The memorandum 
need not have the character of a 
contract. The section applies to 
evidence only f and see Forster v. 
Rowland, 7 H. & N. 103; SO L. J. 
Exch. 396, where Bailey v. Sweet- 
ing was distinguished.] 

When to an action brought 
upon a guaranty or other instru- 
ment falling wdthin the fourth 
section of the Statute of Frauds, 
the defendant pleads that there is 


no such note or memorandum in 
writing as that act requires, it is 
unnecessary to set out the memo- 
randum in the replication, though 
once it was considered unsafe not 
to do so. Waheman v, Sutton, 2 
A. & E. 78 ; Lysaght v. Walker, 
2 Bligh, N. S. 1. Nor is it neces- 
sary, in declaring on such an 
instrument, to state it to have 
been in writing. Aoion., Sal. 519 ; 
per Yates, J., 3 Burr. 1890. For 
it is a general rule in pleading, 
that when a statute regulates the 
mode of performing an act which 
was valid at common law, the 
same certainty of allegation is 
sufficient after the statute as be- 
fore; but it has been said to be 
otherwise in a plea. Case v. Barber, 
T. Eaym. 450 ; sed quaere, and see 
Peacock v. Purvis, 2 B. & B. 362, 
where a sale of growing crops 
was pleaded, without any aver- 
ment that it was in writing, and 
held sufficient, though Case v. 
Barber was cited and relied on. 


VOL. I. 
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TRIN, 2 ANNE.—CORAM BOLT, C. AT OUILDBALL. 


[reported saleeld^ 285.] 


In an action for beer sold and delivered, in order to 
prove the delivery, a booh was put in, containing an 
account of the beer delivered by the plaintiff's dray- 
men, and which it was the duty of the draymen to 
sign daily. The drayman who had signed the 
account of beer delivered to the defendant being 
dead, the book was admitted in evidence on proof of 
his hand-writing. 


?ee Bigliam v. 
' Ridgioay, post, 
Tol. ii. and 7 
Jac. L, c. 12. 


Sal. 690 ; ib. 
283. Mod. 
cases, 264. 

2 Lord jRaym. 
837. 


The plaintiff being a brewer, brought an action against 
the Earl of Torrington for beer sold and delivered, and the 
evidence given to charge the defendant was, that the usual 
way of the plaintiff’s dealing was, that the draymen came 
every night to the clerk of the brew-house, and gave him 
an account of the beer they had delivered out, which he 
set down in a book kept for that purpose, to which the 
draymen set their names, and that the drayman was dead, 
but that this was his hand set to the book ; and this was 
held good evidence of a delivery ; otherwise of the shop- 
book itself singly, without more. 


The books supply repeated in- 
stances in which the entries of a 
deceased person, contrary to his 
oion interest, have been, after his 
death, received as evidence of the 
facts stated by him in those 
entries. But the decision in the 


principal case seems hardly to 
range itself within that class of 
authorities, for, as remarked by 
Mr. Phillipps, in his ^'Law of 
Evidence,” such a declaration by 
a tradesman’s servant as that made 
by the drayman in Price v. Lord, 
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Tomngton, is clearly distinguish- 
able from CD tries in the book of a 
receiver, who, by making a gra- 
tuitous charge against himself, 
knowingly against his own interest, 
and without any equivalent, repels 
every supposition of fraud. A 
disposition to commit fraud would 
have tempted him to suppress 
altogether the fact of his having 
received anything, or to misrepre- 
sent the amount of the sum, but 
not to mis-state the ground or 
consideration upon which it was 
received ; that is, not to mis-state 
the only fact sought to be esta- 
blished by the proposed evidence. 
On the other hand, the declaration 
of the tradesman s servant is given 
in evidence to prove the fact of 
delivery, and as he gives the 
account not against his own 
interest, which is some security 
for the truth of the statement in 
the other case, the probability of 
his account being true or false is 
neither greater nor less than the 
probability of his being honest or 
dishonest, which is nothing more 
than may be said in every case of 
hearsay. The circumstance of his 
thereby acknowledging the receipt 
of goods, which, it may be said, 
would be evidence in an action 
against him, seems to amount to 
little or nothing. It was the least 
he could say. To have said 
nothing at all would, as he must 
have known, necessarily lead to 
inquiry. 

Price V. Lord Torrington falls 
within the class of cases thus de- 


scribed by Mr. Justice Taunton. 
“ A minute in wiiting, made at the 
time when the fact it records took 
place, hy a person since deceased, 
in ike ordinary course of Ids 
business, corroborated by , other 
circumstances, which render it 
probable that the fact occurred, is 
admissible in evidence.” Doe v. 
Turford, 3 B. & Ad. 898. In that 
case a landlord instructed B. to 
give the defendant notice to quit, 
and B. communicated it to his 
partner P., who having prepared 
three notices to quit, two of them 
to be served on other persons, and 
three duplicates, went out, re- 
turned in the evening, and de- 
livered to B. three duplicates, one 
of which was a duplicate of the 
notice to the defendant indorsed 
by P. It was proved that the 
other notices were delivered as 
intended, that the defendant had 
afterwards requested not to be 
compelled to quit, and that it 
was the invariable practice of the 
clerks of B. and P., who usually 
served the notices to quit, to 
indorse, on a duplicate of such 
notice, a memorandum of the fact 
and time of service. The duplicate 
in question was so indorsed ; and 
it was admitted, after the death of 
P. to prove the service of the third 
notice on the defendant. 

The former cases on this subject 
will be found cited and discussed 
in Doe v. Turford; it will therefore 
be unnecessary to advert to them 
at length in this note. See Pitman 
v. Maddox, 2 Salk. 690 ; Hagedo7m 

XT 2 
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V. Beid, 3 Camp, 379 ; Champneys 
V. Pech, 1 Stark. 404 ; Pritt v. Fair- 
doughy 3 Camp. 305, et notas. In 
Poole V. Dicas, 1 Bing. N. C. 649, 
a bill became due and was left 
with a notary to demand payment ; 
M. the notary’s clerk went out, re- 
turned, and, in one of the notary’s 
books into which the bill had been 
previously copied, wrote in the 
margin no effects ; another clerk 
made a similar entry in another 
book from M.’s dictation ; all this 
was done in the regular course of 
business : the court held that after 
the death of M. the entry made by 
him was admissible to prove the 
dishonour of the bill. ‘'We think 
it,” said Tindal, C. J., “ admissible, 
on the ground that it was an entry 
made at the time of the transac- 
tion, and made in the usual course 
and routine of business, by a person 
who had no interest to mis-state 
what had occurred.” 

Mr. Justice Parke, in delivering 
his judgment, in Poe v. Turford, 
remarks a distinction between the 
admissibility of an entry of this 
description, and of an entry ad- 
mitted in evidence because against 
the interest of the party making 
it. “ It is to be’ observed,” said 
his lordship, “that in case of an 
entry falling under the I’ule as 
being an admission against in- 
terest, proof of the handwriting of 
the party and his death is enough 
to authorise its reception ; at 
whatever time it was made, it is 
admissible. But in the other case, 
it is essential to prove that it was 


made at the time it purports to 
bear date ; it must be a contem- 
poraneous entry.” 3 B. & Ad. 
898 ; [and see the judgments in 
Ttirner v. Hutchinsoriy C. P. 9th 
February, 1861.] 

An entry admissible after the 
maker’s death because made in 
the course of business is, how- 
ever, evidence of those things only 
which, according to the course of 
that business, it was the duty of 
the deceased person to enter, 
[whereas if admissible as against 
interest, it would be. evidence of 
any other things contained in the 
declaration, and substantially con- 
nected with the same subject- 
matter, B, V. The Churchwardens 
and Overseers of Birmingham, 1 
B. & S. 763 ; 31 L. J. M. G 63.] In 
Chambers v. Bernasconi, 1 Tyrwh. 
342, 4 Tyrwh. 53 1, m error, a dis- 
tinction was engrafted upon the 
rule laid down in Poe v. Turford. 
In that case it became material to 
ascertain the place at which one 
Chambers had been arrested. The 
under-sheriff of Middlesex being 
called, produced the writ, and 
stated that by the course of his 
office the bailiff making an arrest 
was required immediately after- 
wards to transmit to the office a 
memorandum or certificate of the 
arrest, and that for the last few 
years an account of the place where 
the arrest took place had also 
been required from him ; it was 
then proved that the bailiff who 
arrested CTiambers was deceased, 
and the following memorandum in 
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Ms handwriting, taken from the 
files of the office, •was tendered in 
evidence to prove the place where 
he made the arrest. 

''9 November, 1825. 

"" I arrested A. H. Chambers the 
elder only in South Molton Street, 
at the snit of William Brereton. 

''Thomas Wright.” 

The memorandum was held by 
the Court of Exchequer inadmis- 
sible for the purpose for which 
it was offered, and afterwards in 
the Exchequer Chamber, whither 
the point was carried by a bill of 
exceptions. "The ground,” said 
Lord Denman, C. J., delivering 
the judgment of the Exchequer 
Chamber, " on which the attorney- 
general first rested his argument 
for the plaintiff in error, was not 
much relied on by him, viz., that 
the certificate was an admission 
against the interest of the party 
making it, because it renders him 
liable for the body arrested. He 
had recourse to a much broader 
principle, and laid it down as a 
rule, that an entry made by a 
person deceased, in the course of 
his duty, where he had no interest 
in stating an untruth, is to be 
received as proof of the fact stated 
in the entry, and of every circum- 
stance therein described which 
would naturally accompany the 
fact itself. The discussion of this 
point involved the general prin- 
ciples of evidence, and a long list 
of cases determined by judges of 
the highest authority, from that 
of Price v. Torrington, before 


Holt, C. J., to Boe d. Paftesliall v. 
Turforcl, recently decided by Lord 
Tenterden in the Court of King's 

o 

Bench. After carefully consider- 
ing, however, all that was urged, 
we do not find it necessary, and 
therefore we think it would not 
be proper to enter upon that ex- 
tensive argument; for as all the 
terms of the legal proposition above 
laid do'wn are manifestly essential 
to render the certificate admissible, 
if any one of them fails the plain- 
tiff in error cannot succeed; and 
we are all of opinion that ivhaU 
ever effect may he due to an entry 
made in the course of any office, 
reporting facts necessary to the 
performance of a duty, the state- 
ment of other circumstances, how- 
ever naturally they may he thought 
to find a place in the narrative, is 
no proof of those circumstances. 
Admitting then for the sake of 
argument that the entry tendered 
was evidence of the fact, and even 
of the day when the arrest was 
made, (both which facts it might 
be necessary for the officer to make 
known to his principal,) we are all 
clearly of opinion that it is not ad- 
missible to prove in what parti- 
cular spot within the bailiwick the 
caption took place, that circum- 
stance being merely collateral to 
the duty done.” See Lloyd v. 
Wait, 1 Phil. 61. 

It is difficult, in perusing this 
case, Chambers v. Bernasconi, to 
avoid remarking, that, although 
professing to steer wholly clear of 
the doctrine promulgated in Boe 
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V. Turford, it still seems hardly 
reconcileable in its facts with that 
decision; for it was proved in 
Chambers v. Bernasconi, and is 
indeed stated in the judgment of 
the Lord Chief Justice, that the 
course of the office of the sheriff 
of Middlesex is, to require a return 
in writing of the arrest, and of 
the place where it is made, under 
the hand of the officer making 
it. Now it certainly, in ordinary 
parlance, would be said to be the 
officer’s duty to comply with the 
course of the office by returning 
the place of arrest, had he re- 
fused to do so he would probably 
have been discharged. And it is 
difficult to see how an entry which 
he was required to make, and had 
not the choice of omitting, could 
be more collateral to his duty 
than the entry of the service of 
the notice to quit was to that of 
the person making it in Doe v. 
Turford; and it seems obvious 
that the entry of the place of 
arrest might prove of utility to 
the officer’s employer, the sheriff ; 
since, if an action of trespass 
were brought against him by the 
party arrested, he would, in order 
to his defence, be obliged to show 
that he arrested him within the 
county : so that a knowledge of 
the precise spot on which the 
caption took place might be very 
material and useful to him. But 
whatever may be our opinion as 
to the possibility of reconciling 
Chambers v. Bernasconi with Doe 
V. Turford, it maybe safely stated. 


that the former case has not 
shaken the general doctrine pro- 
mulgated in the latter, since the 
attention of the Court of Common 
Pleas was drawn to both in Poole 
V. Dicas, 1 Bing. N. C. 649, where 
the authority of Doe v. Turford 
was expressly recognised ; and 
Tindal, C. J., and Park, J., both 
stated that the decision in Cham- 
bers V. Bernasconi turned wholly 
on the circumstance that the 
officer had gone beyond the 
sphere of his duty in making an 
entry of the place of arrest. See 
Baron de Rutzen v. Farr, 4 A. & 
E. 53, in the report of which there 
seems to be some mistake ; [and 
the observations of Pollock, C. B., 
in Milne v. Leisler, 7 H. & N. 
786.] See also Marks v. Lahee, 3 
Bing. N. C. 420 ; Clark v. Wil- 
mot, 1 Younge & C., N. C. 53, 
corrected 2 id. 259 n. ; Pickering 
V. Bishop of Ely, 2 id. 249 ; and 
Lloyd V. Wait, 1 Phil. 61. In 
Doe d. Graham v. Hawkins, 2 
Q. B. 212, the account admitted 
was written by a clerk (still living 
and not called) of the deceased 
officer, and it had been recognised 
by the officer as his. In Davis v. 
Lloyd, 1 Car. & M. 275, it ap- 
peared to be the practice of the 
J ews that circumcision should take 
place on the eighth day after the 
birth, and that it is the duty of 
the chief rabbi to perform the rite 
and to make an entry thereof in a 
book kept at the synagogue. The 
death of the chief rabbi being 
proved, such an entry was offered 
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in evidence to show the age of a 
J ew, but Lord Denman, after con- 
sulting Patteson, J., rejected it, 
probably on the ground that the 
duty of the chief rabbi did not 
spring from any relation recognised 
by law. 

In Brain v. Preece, 11 M. & 
W. 773, it was the course of 
business for H., one of the work- 
men at a coal-mine, to give notice 
of the coals sold to the foreman 
Y., who, not being able to write, 
employed another man to enter 
the sales, and the entries were 
afterwards read over to him. H. 
and Y. being dead, the entries 
were held not to be evidence, 
apparently on the ground that 
they were not made by a person 
having direct knowledge of the 
facts or a person employed by him ; 
and Lord Abinger, C. B., observed 
that '' as regards the, case of Price 
V. Lord Torrington^ it is better to 
adhere to that case as it stands, 


and not to give any extension to 
it.” The declarations of a deceased 
witness to a deed tending to show 
that he was concerned in forging 
it are inadmissible, Stobart y. 
Dry den, 1 M. & W. 615; but in 
that case it was not argued that 
they were declarations against 
interest, nor could that have been 
successfully argued according to 
the Sussex Peerage Case, 11 CL & 
Fin. 85. For the law as to admis- 
sibility of statements against the 
interest of the person making 
them, see Higham v. Ridgway, 
vol. ii,, and the note. And as 
to parol statements being equally 
admissible with written ones, the 
same note, Stapylton v. Clough, 2 
E. & B. 293 ; Bdie v. Emgsford, 
14 C. B. 750 ; [and see Turner v 
Hutchinson, C. P. 9th February, 
1861 ; R. V. Birmingham (Church- 
wardens of), 1 B. & S. 763 ; S. 
0. 31 L. J. M. C. 63.] 



PETEE V. COMPTON. 


TRINITY.— $ W. dk M., KING’S BENOS. 

[kepoeted skinnek, 35S.] 

An agreement that is not to he performed within the 
space of one year from the making thereof means, 
in the Statwte of Frauds, an agreement which 
appears from its terms to he incapable of perform-- 
ance within the yean 


* According to 
the exigency of 
the Statute of 
Frauds, ‘29 C. 
2, c. 3, s. 4. 
Salk. 280. 
d* lu Smith V. 
West all, Lord 
Bay. 316, 

Lord AToZ^says, 
speaking of this 
case, that the 
reason of his 
opinion was, 

“ because the 
design of the 
statute was not 
to trust the 
memory of wit- 
nesses beyond 
one year.” 


The question upon a trial before Holt, Chief Justice, at 
Fisi Frills, in an action upon the case, upon an agreement, 
in which the defendant promised for one guinea to give 
the plaintiff so many at the day of his marriage, w’^as, if 
such agreement ought to be in writing,^ for the marriage 
did not happen within a year : the Chief J ustice advised 
with all the Judges, and by the great opinion (for there 
was diversity of opinion, and his own was e contra *[*) where 
the agreement is to be performed upon a contingent, and 
it does not appear within the agreement that it is to be 
performed after the year, there a note in writing is not 
necessary, for the contingent might happen within the 
year; but where it appears by the whole tenour of the 
agreement that it is to be performed after the year, there 
a note is necessary ; otherwise not. 


This case, as well as Birkmyr v charge any person, iipon any agree- 
DameK, turns on the/oicr^A section ment that is not to he performed 
of the Statute of Frauds. That within the space of one year from 
section directs, among other things the making thereof, unless the 
that no action shall be brought, to agreement, or some memorandum 
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or note thereof, shall be in writing, 
signed by the party to be charged 
therewith, or some other person 
thereunto by him lawfully autho- 
rised. Peter v. Compton turned 
upon the meaning of the words 
printed in italics. 

The opinion of the majority of 
the judges in this case has been 
often since confirmed. Anon.^ 
Salk. 280; Francam v. Foster, 
Skinner, 356 ; Fenton y. Emhlers, 
3 Burr. 1281 ; 1 Bl. 333, ubi, per 
Denison, J., '' The Statute of 
Frauds plainly means an agree- 
ment not to be performed within 
the space of a year, and expressly 
and specifically so agreed : it does 
not extend to cases where the 
thing may be performed ■\\uthin 
the year.” Accord. Wells v. 
Horton, 4 Bing. 40, where it was 
held, that a contract by A. that 
his executor should pay 10,OOOZ. 
need not be in writing : and 
Souch V. Straivbridge, 2 C. B. 808, 
where the contract was to main- 
tain a child “ so long as the defen- 
dant should think proper;” [and 
Smith V. Neale, 2 C. B. N. S. 67, 
in which all that was to be clone 
by the plaintiff, constituting the 
consideration for the defendant’s 
promise, was capable of being per- 
formed in a year ; and Ridley v. 
Ridley, 34 L. J. Cha. 462.] 

The words of the statute are, 
however, express ; that no action 
shall lie upon any agreement that 
is not to be performed within one 
year after the making thereof, 
unless it be reduced into wiiting 


and sign ed. Accordingly, when the 
defendant’s wife hired a caniage 
for five years at ninety guineas 
per annum, which contract was, 
by the custom of the trade, deter- 
minable at any time on payment 
of a year’s hire; the court held 
the case within the statute, and 
that the contract ought to have 
been in writing. Birch v. Farl of 
Liverpool, 9 B. & G. 892. And 
so must a contract for a year’s 
service, to commence at a day 
subsequent to the making of the 
contract, Bracegirdle v, Heald, 

I B. & A. 722 ; Snelling v. Lord 
Huntingfield, 1 C. M. & E. 20 ; 
see also Boydell v. Drummond, 

II East, 142, stated ante, p. 283; 
[if not the next day, see the direc- 
tion and observations of Willes, J., 
Cawthorn v. Cor drey, 13 C. B. 
N. S. 406]. So also must a con- 
tract for payment of an annuity, 
though it may determine within 
the year by the death of the 
annuitant. Siveet v. Lee, 4 Sc. 
N. E. 77; 3 M. and Gr. 452/ 
S. C. ; or a contract for more 
than one year’s service, though 
subject to the like contingency. 
Giraud v. Richmond, 2 C. B. 835 ; 
[or though determinable within a 
year by notice, Dobson v. Collis, 

1 H. & N. SI ; ex parte Acraman, 
31 L. J. Cha. 741] 

It was hinted in Bracegirdle v. 
Heald, and decided in Donellan 
V. Read, 3 B. & Ad. 899, that 
an agreement is not within the 
statute, provided that all that is 
to be done by one of the parties 
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is to be done within a year. There 
the defendant was tenant to the 
plaintiflF, under a ' lease of twenty 
years^ and, in consideration that 
the plaintiff would lay out 501 in 
alterations, the defendant pro- 
mised to pay an additional 5L a 
year during the remainder of the 
term. The alterations were com- 
pleted within the year, and an 
action being brought for the 
increased rent, it was objected 
among other things, that the con- 
tract could not possibly be per- 
formed within a year, and there- 
fore ought to have been in writing. 
The court however held that it 
was not within the statute. ''We 
think,'’ said Littledale, J., de- 
livering the judgment of the 
coui't, "that as the contract was 
entirely executed on one side 
within the year, and as it was the 
intention of the parties, founded 
on a reasonable expectation, that 
it should be so, the Statute of 
Frauds does not extend to such a 
•case. In case of a parol sale of 
goods, it often happens that they 
are not to be paid for in full till 
after the expiration of a longer 
time than a yeai* : and surely the 
law would not sanction a defence 
on that ground, where the buyer 
had had the full benefit of the 
goods on his part.” See Hohy v. 
BoehucJc, 7 Taunt. 157 ; 2 Marsh. 
483 ; [Soueh v. StrawhHdge, 2 C. 
B.808,|96r Tindal, C. J. ; and Green 
V. Saddington, 7 E. & B. 503.] 

It may be observed on this deci- 
sion, that the contrary seems to 


have been taken for granted in 
Peter v. Compton, and others of 
the older cases ; for instance, in 
Peter v. Compton, there would 
have been no occasion to argue the 
question, whether the possibility 
that the plaintiff’s marriage might 
not happen for a year brought the 
case within the statute or no, if 
the payment of the guinea, which 
took place immediately, had been 
considered sufficient to exempt 
the agreement from its operation. 
It may be further observed, that 
the decision in Donellan v. Read, 
makes the word agreement bear 
two different meanings in the same 
section of the Statute of Frauds : 
the words of the 4tb section are — 
" That no action shall be brought, 
whereby to charge any executor 
or administrator, upon any special 
promise, to answer damages out 
of his own estate ; or to charge 
the defendant upon any special 
promise to answer for the debt, 
default, or miscarriage of another 
person ; or to charge any person 
upon any agreement made in con- 
sideration of marriage ; or upon 
any contract or sale of any lands, 
tenements, or hereditaments, or 
any interest in, or concerning 
them ; or upon any agreement that 
is not to be performed within the 
space of one year from the making 
thereof ; unless the agreement upon 
which such action shall be brought, 
or some memorandum or note 
thereof, shall be in writing, signed 
by the party to be charged there- 
with, or some other person there- 
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Tinto by bim lawfully authorised/’ 
Now, it is clear, that the word 
agreement, when lastly used in the 
section, means what is to be done 
on hoik sides: and it [was] fre- 
quently, [before the 19 & 20 Viet, 
c. 97,] held upon that very ground, 
that guaranties [were] void, if they 
[did] not contain the consideration 
as well as the promise. Wain v. 
Warlters, 6 East, 10 ; Jenhins v. 
Reynolds, 3 B. & B. 14 ; Saunders 
V. Wakefield, 4 B. & A. 595 ; 
Sykes v. Dixon, 9 A. & E. 693 ; 

1 Wms. Saund. 211, in notis ; the 
notes to Birkmyr v. Darnell, ante; 
[and see Shadwell v. Shadwell, 

9 a B. N. S. 159; 30 L. J. 

C. P. 145 ;] but a much more 
confined sense appears to be be- 
stowed upon the word agreement 
when it is held, that an agreement 
is capable of being executed within 
a year, where one part only of it 
is capable of being so. In the 
case put by Mr. Justice Littledale, 
of goods delivered immediately, 
to be paid for after the expiration 
of a year, great hardship certainly 
would be inflicted on the vendor, 
if. he were to be unpaid, because 
he could not show a written agree- 
ment. But it [might] be worthy 
of consideration, [supposing Donel- 
lan V. Read could be considered a 
doubtful authority,] whether, even 
if he were to be prevented from 
availing himself of the special con- 
tract under which he sold the 
goods, he might not still sue on a 
quantum meruit. See Tealv. Auty, 

2 B. & B. 99 ; 4 Moore, 542 ; Earl 


of Falmouth v. Thomas, 1 C. & M. 
109 ; Knowles v. Mitchell, 13 East, 
249 ; \Oreen v. Saddington, 7 E. 
& B. 503 ; as to an account stated, 
see Cocking v. Ward, 1 C. B. 858 ; 
Lay cock v. Pickles, 33 L. J. Q. B. 
43]. In Boy dell Y. Drummond, 11 
East, 159, it is expressly settled 
that part performance will not 
take an agreement out of the 
statute, and that upon principles 
which seem not inapplicable to the 
question in Donellan v. Read. I 
cannot,” said Lord Ellenborough, 
say that a contract is performed, 
when a great part of it remains 
^6'?^-performed within the year ; in 
other words, that part-perform- 
ance is performance. The mischief 
meant to be prevented by the sta- 
tute, was the leaving to memory 
the terms of a contract for a longer 
time than a year. The persons 
might die who were to prove it, 
or they might lose their faithful 
recollection of the terms of it.” 
(See Smith v. Westall, L. Eay. 316.) 
These observations seem applica- 
ble in full force to such a case as 
Donellan v. Read. The perform- 
ance of one side of the agreement 
within the year could not be said 
to be more than part-performance 
of the agreement ; and the danger 
that witnesses may die, or their 
memories fail, seems to be pretty 
much the same in every case 
where an agreement is to be 
established, after the year is past 
by parol evidence. Indeed, if th ere 
be any difference at all in the 
danger of admitting oral testimony 
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after the year, it seems greater in 
a case where one side of the agree- 
ment only has been performed, 
than in such a case as Boydell 
V. Drummond; since, where the 
agreement has been partially per- 
formed on both sides, as in the 
latter case, a witness giving a false 
or mistaken account of its terms, 
would have to render his tale con- 
sistent with what had been done 
by hoth the contractors ; whereas, 
if the part-performance had been 
on one side only, the witness would 
only have to make his tale con- 
sistent with what had been done 
upon that side. It is true that, in 
Donellan v.Eead, there was a part- 
performance on both sides ; but 
so there was in Boydell v. Drum- 
mond: and the reason assigned 
for the decision in Donellan v. 
Read) viz. that the whole of one 


side of the agreement was per- 
formable within the year, would 
equally apply in a case where 
there had been, and could be, no 
part-performance on the other 
side for twenty years. It seems, 
however, too late to question 
the correctness of that decision. 
Cherry v. Heming, 4 Exch. 631. 
[In cases falling within the 4th 
branch of the 4th section of the 
statute, it should seem that the 
performance of those terms which 
directly bring the case within the 
statute will not have the effect of 
taking the case out of the statute 
with regard to the other terms. 
See Hodgson v. Johnson^ 28 L. JT. 
Q. B. 88, distinguishing Green v. 
SaddingtoTi) 7 E. & B. 503, as a 
case in which there were held to 
be separable contracts.] 
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TRINITT.-5 GEO. 1. 

[rEPOETEP 1 STRANGE, 426.] 

Giving a note for 51, cannot he pleaded as a satisfaction 
for 15l. 

If one party die during a Curia advisari vult, judgment 
may he entered nunc pro tunc, 

Eubor e 0. B. in an indebitatus assumpsit, for 15?. The 
defeadant pleads, that he gave the plaintiff a promissory 
note for 5?. in satisfaction, and that the plaintiff received 
it in satisfaction. The plaintiff pnt in an immaterial 
replication, to which the defendant demurred. And, after 
judgment for the plaintiff, it was objected on error, that 
the plea was ill, it appearing that the note for 51. could 
not be a satisfaction for 15?., and that where one contract 
is to be pleaded in satisfaction of another, it ought to be 
a contract of a higher nature. Hob. 68; 2 Keb. S04f. 
One bond cannot be pleaded in satisfaction of another. 
1 Mod. 225 ; 2 Keb. 851. Even the actual payment of 
51, would not do, because it is a less sum. 5 Co. 117 ; 
1 Leon. 19. Much less shall a note payable at a future 
day. 

E contra. It was argued, that the plaintiff’s demand 
consisting only in damages, it was for his benefit to have 
it reduced to a certainty, and to have the security for it 
made negotiable.^ A stated account may be pleaded in 
bar of an action of covenant. 4 Mod. 43 ; 1 Mod. 261 ; 
1 Eoll. Abr. 122. Formerly indeed executory promises 
were not held a satisfaction, but the contrary has been 


* Tliis argu- 
ment was con- 
sidered valid 
in Sibree v. 
Tripp, 15 M. 
& W. 23, 
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since ajdjudged, Eaym. 450; Salk. 76. And now it is 
^ gee ^ award before performance is a bar of the 

Harris, Garth, former action.^ 

V, Baily, Salk. Pratt, L. C. J. (on consideration). We are all 

V’jfern^d^ of opinion that the plea is not good, and therefore the 
Sali^^69 ; but judgment must be affirmed. As the plaintiff had a good 
Milner, 2 * cause of action, it can only be extinguished by a satis- 
^brcl^’2^a^& faction he agrees to accept ; and it is not his agreement 
■^^•3 alone that is sufficient, but it must appear to the court to 

^ardl^ Hitch-' ^ reasonable satisfaction ; or at least the contrary must 


appear, as it does in this case (a). If 5^. be (as is 

c. 6M. &U. admitted) no satisfaction for 15Z., why is a simple con- 

issue joined tract to pay oZ. a satisfaction for another simple contract 

of payment^iA^ three times the value ? In the case of a bond, another 

satisfaction was j^as never been allowed to be pleaded in satisfaction, 

evidence that without a bettering of the plaintiff’s case, as by shortening 

relliTup^rwas time of payment. Nay, in all instances the bettering 

void, as being jg sufficient, for a bond with sureties is better 

a fraudulent 


preference, and than a single bond, and yet that will not be a satisfaction, 
signees had 1 Brownl. 47. 7l ; 2 Eoll. Abr. 470. The judgment there- 
amrni‘^[An<i must be affirmed (6). 

see Bell v. Then it was alleged, that, since the time when the court 
Buckley, 11 , 

Exoh. 631. ] . took to advise, the defendant in error was dead ; and 


(5) Taylor v. 
Baker, 5 Mod. 
136. But the 
present case 
was denied to 
be law in 
Hardcastle y. 


therefore they prayed, that they might enter the judg- 
ment nunc pro tunc, as was done in the case of Bailer 
V. Delander, Trin, 1 Geo. in B. E., which was ordered 
accordingly (c). 

Howard, H. 26 Geo. 3. Vide 2 Term Rep. 28. [But see post p. 303.] See also Kearslake r. 
Morgan, 5 Term Rep. 513. (c) Graven v. Henley, Barnes, 255 ; Astley v. Reynolds, Str. 

917 ; TooTcer y. Duke of Beaufort, 1 Burr. 147 ; Sir John Trelavmey y. BisJwy of Win- 
chester, Ib. 226, S. P. Vide also 1 Leon. 287 ; 1 Sid. 462 ; 1 Vent. 58. 90. But Blackhall 
V. Beal, Com. Rep. 13, contra. 


The main point in this case, 
viz. that a security of equal degree 
for a smaller sum, if it present no 
easier or better remedy,* cannot be 
pleaded in an action for the larger 
one, has frequently been affirmed 
since the decision of Cumber v. 
Wane ; although the doctrine laid 


down by Pratt, C. J., in delivering 
the judgment of the court, has not 
been to its full extent sustained, 
Sibree v. Tripp, 15 M. & W. 23. 
In Fitch V. Sutton, 5 East, 230, 
the action was indebitatus as- 
sumpsit for goods sold and de- 
livered. Plea, non assumpsit. 
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At the trial it appeared that the 
defendant, who owed the plaintilF 
50?., had compounded with his 
creditors, and paid them seven 
shillings in the pound, and, at the 
time of such payment to the 
plaintiff, promised to pay him the 
residue of his debt, when he’ should 
be of ability so to do, which he 
was proved to have been before 
this action brought. On the other 
hand, the defendant produced a 
receipt signed by the plaintiff, for 
the composition, and which pur- 
ported to be in full of all demands. 
And it was urged that the receipt 
was either a discharge of the pro- 
mise, or that the promise itself 
was void, as being a fraud upon 
his other creditors, or that, at all 
events, the plaintiff ought not to 
have declared upon the original 
cause of action, but specially upon 
the new promise to pay when of 
ability. But the court in bano 
after a verdict for the defendant, 
made a rule for a new trial abso- 
lute on the express grounds that 
the acceptance of 17?. 10s. could 
not be a satisfaction for a debt of 
50?. There must be some consi- 
deration,” said Lord Ellenborough, 
'' for the relinquishment of the 
residue, something collateral, to 
show the possibility of benefit to 
the party relinquishing his further 
claim, otherwise the agreement is 
nudum pactum. But the mere 
promise to pay the rest, when of 
ability, puts the plaintiff in no 
better condition than he was be- 
fore. It was expressly determined 


in Cumber v. Wane, that accept- 
ance of a security for a lesser sum 
cannot be pleaded in satisfaction 
of a similar security for a greater. 
And though that case was said by 
me, in argument in Heathcote v. 
Crookshanks, to have been denied 
to be law, and in confirmation of 
that Mr. Justice Buffer afterwards 
referred to a case, stated to be 
that of Harchastle v. Howctrd, 
H. 26 G. 3, yet I cannot find any 
case of that sort, and none has 
been now referred to : on the con- 
trary, the authority of Cumber v. 
Wane is directly supported by 
PinnelVs Case, which never ap- 
pears to have been questioned.’' 
The other judges concurred, and 
Lawrence, J., referred to Co. Litt. 
212. b., and to Adams v. Tapling, 
4 Mod. 88, as confirmatory of the 
same doctrine, in the former of 
which it was laid down that 
"where the condition is for pay- 
ment of 20?. the obligor or feoffor 
cannot, at the time appointed, pay 
a lesser sum in satisfaction of the 
whole, because it is apparent that 
a lesser sum cannot be a satis- 
faction of a greater. But if the 
obligee or feoffee do at the day 
receive part, and thereof make an 
acquittance, under his seal, in full 
satisfaction of the whole, it is 
sufficient by reason the deed 
amounteth to an acquittance of 
the whole. If the obligor or lessor 
pay a lesser sum, either before the 
day, or at another place, than is 
limited by the condition, and the 
obligee or feoffee receiveth it, this 
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is a good satisfaction.” (See the 
cases on this point collected Selw. 
N. P. Debt on Bond ; and see 
Worthington v. Wigley^ 3 Bing. 
K 0.-454.) 

Fitch V. Stdton is stated thus at 
length, because it is perhaps more 
frequently referred to than any 
other case upon this subject; the 
doctrine there laid down, vi^. that 
a similar security for a smaller 
debt cannot be pleaded in satis- 
faction 'of a larger one, has been 
frequently affirmed, both before 
and since. See Heatlicote v. Crook- 
shanks, 2 T. E. 24 ; PinnelVs Case, 
5 Eep- 117 ; Lynn v. Bruce, 2 H. 
Bl. 317 ; Thomas v. Heather n, 2 
B. &C.477; 3 D. & E. 647, S. C.; 
Mitchell V. Gragg, 10 M. & W. 
867, where to a demand for 16i. a 
plea stating an agreement to set 
off 4<l. and the price of a horse in 
satisfaction was considered bad be- 
cause the price of the horse might 
have been less than the difference. 
And though it was once ruled at 
Nisi Prius, that a creditor who 
had given a receipt in full of all 
demands would be thereby pre- 
cluded from insisting afterwards 
upon any demand prior to such 
receipt ; Alnerv, George, 1 Camp. 
392; yet it is clear, both upon 
general principle, and from the 
decisions in Fitch v. Sutton, and 
other cases, that such an instru- 
ment, not being an estoppel, can- 
not prevent the plaintiff from 
insisting that part of his demand 
remains unsatisfied. See Graves 
V. Key, 3 B, & Ad. 313 ; Skaife v. 


Jackson, 3 B. & 0. 421 ; Stratton 
V. Bastall, 2 T. E. 366 ; [and the 
explanation of Alner v. George in 
Bowes v. Foster, 2 H. & K 779.] 
It must be observed, that later 
cases seem to have engrafted on 
the doctrine, that a smaller sum 
can be no satisfaction for a larger 
one payable in the same manner, 
this distinction, that although, 
where there is a liquidated debt, 
the rule laid down in Cumber v. 
Wane prevails, yet, if there be 
not a liquidated debt, but an un- 
liquidated demand of pecuniary 
damages, in that case the accept- 
ance of a smaller sum than the 
plaintiff may have originally 
claimed will be a satisfaction of 
his whole demand, and a good 
answer to an action in respect of 
it. This distinction seems to have 
originated in the case of Long- 
ridge V. Dorville, 5 B. & A. 117 ; 
it was discussed in Watters v. 
Smith, 2 B. & Ad. 889, and Haigh 
V. Brookes, 10 A. & E. 309, and 
approved in Wilkinson v. Byers, 
1 A. & E. 106. This was an 
action of assumpsit ; the declara- 
tion stated that T. E., as the de- 
fendant’s attorney, had sued the 
plaintiff in the Palace Court for 
13J. 10s., which action was de- 
pending; and thereupon, in con- 
sideration that the plaintiff would 
pay the defendant the 13^. 10s., 
the defendant promised the plain- 
tiff to settle with the said attorney 
for the costs of the action, and 
indemnify the plaintiff against 
them ; that plaintiff accordingly 
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paid the 13Z. 10s . ; but that de- 
fendant neglected to settle with 
the attorney, who proceeded with 
the action and signed judgment 
against the plaintiff, who was 
obliged to pay 71. IO 5 . costs, and 
SI. in endeavouring to set aside 
the judgment. At the trial, it 
appeared that Byers, the present 
defendant, was a wood-turner, who 
had done work for Wilkinson, the 
present plaintiff, to recover a com- 
pensation for which the action had 
been brought. A verdict was 
found for the plaintiff, subject to 
the opinion of the court, upon the 
question, whether, as the payment 
of ISl. 10s. was a payment in 
discharge of an admitted debt, it 
could be any consideration for the 
defendant’s promise to indemnify 
the plaintiff against the costs of 
the Palace Court action. The 
court held that the verdict was 
right. The case,” said Parke, J., 
may be decided shortly on this 
ground. If an action be brought 
on a quantnm meritit, and the 
defendant agree to pay a less sum 
than the demand in full, that is a 
good consideration for a promise 
by the plaintiff to pay his own 
costs, and proceed no further. 
Payment of a less sum than the 
demand has been held to be no 
satisfaction in the case of a liqui- 
dated debt ; but where the debt is 
unliquidated, it is sufficient. Now, 
here we cannot say that there was 
originally any certain demand. A 
jury, if asked, could not, in my 
opinion,- have said so. In the 

VOL. I. 


great majority of actions of this 
nature, for work, labour, and goods 
sold, it is not a specific sum that 
forms the subject matter of the 
action ; and, unless that could 
have been shown in the present 
case, there was a good considera- 
tion for the promise.” Vide tamen 
per Littledale, J., in Wright v. 
Acres, 6 A. & E. 729. The prin- 
ciple laid down in Longridge v. 
Dorville was approved of in Atlee 

V. Backhouse, 3 M. & W. 651, per 
Parke, B. And in Sibree v. Tripp, 
15 M. & W. 23. In Down v. 
Hatcher, 10 A. & E. 121, a plea 
of payment of 01. IO 5 . in satisfac- 
tion of 2001. was held bad after 
verdict. No reason is assigned 
for the decision, but probably it 
may have proceeded on the ground 
that the plaintiff’s demand (which 
w’as for use and occupation agist- 
ment and on an account stated) 
was, primd facie, to be considered 
liquidated, and, that if the amount 
was in dispute at the time of the 
accord, that ought to have been 
pleaded specially ; in Wilkinson v. 
Byers, it will be remembered that 
the special matter appeared on the 
declaration. The case, of Down v. 
Hatcher was doubted by Parke, 
B., in Cooper v. Parker, 15 C. B. 
822. 

In Edwards v. Baugh, 11 M. & 

W. 641, the declaration stated that 
disputes were pending between 
plaintiff and defendant as to whe- 
ther defendant was indebted to 
plaintiff in 173Z. 2s. Zd. for money 
lent, &c., and that, in consideration 
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that the plaintiff would promise 
the defendant not to sue him for 
it, and would accept lOOZ. in satis- 
faction, the defendant promised to 
pay him lOOZ. This was held 
bad on general demurrer, Lord 
Abinger saying that it might have 
been sufficient had the declaration 
shown some debt due and a dis- 
pute as to the amount. See per 
Parke, B., Sibree v. Tripp, 15 M. 
& W. 36. Accordingly, where 
the declaration stated unsettled 
accounts and disputes concerning 
them, and mutual claims to the 
balance, and that in consideration 
that the plaintiff would relinquish 
all claims against the defendant, 
he promised, &c., it was held 
sufficient, Lleioellyn v. Llewellyn, 
3 DowL & L. 318, Patteson, J. 
[and in Cook v. Wright, 1 B & 
S. 559 ; S. 0. 30 L. J. Q. B. 321, 
where the plaintiffs, bond fide be- 
lieving the defendant to be liable 
to pay them certain expenses for 
which he was not, and believed 
himself not to be, liable, threatened 
him with legal proceedings, and 
he, by way of compromise, before 
any actual litigation, gave them 
some promissory notes, there was 
held to be sufficient considera- 
tion for the notes.] And the sus- 
pension or abandonment of an 
action or suit is presumed to be a 
good consideration, unless the con- 
trary distinctly appear. Smith v. 
Monteith, 13 M. & W. 427. And 
^0 is the withdrawal of a plea, 
according to Cooper v. Parker, 15 
C. B. 822, ‘See as to the effect of 


statement of an account, Callander 
V. Howard, 10 C. B. 290 ; Bridg- 
man V. Dean, 7 Exch. 199 ; [Lay- 
cock V. Pickles, 4 B. & S. 497 ; 33 
L. J. Q. B. 43 ; M'Kellar v. Wallace, 
8 Moore P. C. 378, 341; and Perry 
V. Attwood, 6 E. & B. 691.] 

In Sibree v. Tripp, 15 M. & W. 
23, the case of Cumber v. Wane 
was much observed upon, and the 
decision qualified to this extent, 
that a negotiable security may 
operate, if so given and taken, in 
satisfaction of a debt of greater 
amount, the circumstance of nego- 
tiability making it, in fact, a 
different thing and more advan- 
tageous than the original debt, 
which was not negotiable. And 
Parke, B., observed upon Cumber 
V. Wane, and Thomas v. Heathorn, 
'' The reasoning of Pratt, C. J., in 
the former case is certainly not 
correct, for we cannot inquire into 
the reasonableness of the satisfac- 
tion. But there it did not appear 
that the note was a negotiable 
one '' [qucere, see the argument] ; 

and the point now before the 
court was not made. In Thomas 
v. Heathorn it does not appear to 
have been a case of accord and 
satisfaction; although the bill ac- 
cepted by the defendant was a 
negotiable security it does not 
appear that it was given by way 
of accord and satisfaction.’^ 

It was once thought that when, 
upon the dissolution of a firm, the 
partner who remained in trade 
agreed, as generally happens, to 
take upon himself the debts of the 
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late firm, a creditor of tlie whole 
body would not, by assenting to 
this arrangement, discharge the 
retiring partner from liability : a 
notion principally founded on the 
decisions in David v. Ellice, 5 B. 
& C. 196; Lodge v. Dicas, 3 B. 
& A. 611 ; by which, however, it 
was not perhaps warranted to its 
full extent. This doctrine, which 
was based on a ground similar to 
that on which Cumber v. Wane 
was decided, m^., that there would 
be no consideration to the creditor 
for such an arrangement, had been 
much complained of, and at last 
came to be canvassed solemnly in 
Thompson v. Percival, 5 B. & Ad. 
925 ; 3 N. & Man. 167. That 
was an action against James and 
Charles Percival, for goods sold 
and delivered. James pleaded 
bankruptcy, on which the plaintiff 
as to him entered a nolle prosequi. 
Charles pleaded the general issue, 
and at the tiial it appeared that 
James and Charles had been in 
partnership, which was dissolved 
in the usual way, James to con- 
tinue in the business, and to receive 
and pay all debts. At the time 
when notice of the dissolution was 
first given to the plaintiff, he had 
a demand on the firm, for which 
James told him he must look to 
him alone. He afterwards drew 
a bill on James for its amount, 
which was dishonoured. Upon 
these facts, a verdict being found 
for the plaintiff, the court granted 
a new trial, in order that the jury 
might be asked whether the plain- 


tiff had not agreed to accept the 
individual liability of James, in- 
stead of the joint liability of 
James and Charles; and it was 
held that, if that question should 
be answered in the affirmative, 
the defendant would be entitled to 
a verdict. Many cases,'’ said the 
Lord Chief J ustice, delivering the 
judgment of the court, ^^may be 
conceived, in which the sole lia- 
bility of one of two debtors may 
be more beneficial than the joint 
liability of two, either in respect 
of the solvency of the parties or 
the convenience of the remedy, as 
in cases of bankruptcy, survivor- 
ship, or in various other ways ; 
and whether it was actually more 
beneficial in each particular case 
cannot be made the subject of in- 
quiry.” Ace. Winter v. Junes, 4 
Cr. & M. 109. In Kirioan v. Kir- 
ovan, 4 Tyrwh. 491, a similar point 
occurred. That case was decided 
upon special circumstances ; but 
from it, as well as from Thompson 
V. Percival, the following rule may 
be collected : viz., that mere know- 
ledge of such an arrangement 
amongst members of a partnership 
about to be dissolved will not bind 
the creditor of the firm, but that 
his owm agreement to accept the 
transfer of liability will ; and that 
the question, whether he has or 
has not entered into such an 
agreement, is a question proper to 
be decided upon by a jury. See 
Hart V. Alexander, 2 M. & W. 
484; Poivles v. Page, 3 G. B. 16,; 
Lyth V. Ault, 7 Exch. 6G9. 
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There is another class of cases 
■also of frequent occurrence, and of 
gi'eat practical importance, which 
are exempted from the general 
doctrine laid down in Cumber v. 
Wane^ though once supposed to 
fall within it ; those videlicet, in 
which a debtor has induced a 
number of his creditors to ac- 
cept a composition amotinting 
to less than their entire demand. 
Such an agreement, if entered 
into by a number of creditors, 
each acting on the faith of the 
engagement of the others, will 
be binding upon them ; for each, 
in that case, has the under- 
takings of the rest as a con- 
sideration for his own under- 
taking, Reay v. White, 8 Tyrwh. 
596 ; 1 C. & M. 748, S. C. ; [see 
the judgment in Boyd v. Hind, 
1 H. & N. 938, where the plain- 
tiff’s agreement, if any, was not 
with the debtor but only with 
another of the creditors.] And so 
of an agreement to give time. 
Good V. Cheeseman, 2 B. & Ad. 
828. But if one of the creditors 
be afterwards refused the benefit 
held out to him by the arrange- 
ment, it will cease to be binding 
on him, Garrard v. Woolner, 8 
Bing. 258. So, if the considera- 
tion in any .manner fails, the agree- 
ment is at an end. Thus, if some 
creditors sign on the faith that 
others will do so, if the others hold 
out, those who have subscribed 
already are not bound, Reay v. 
Richardson, 2 C. M. & R. 422. So 
if it purport to pass an interest in 


lands, but "want the formalities 
required by the Statute of Frauds, 
it will not bind the creditors, 
Alehin V. Hopkins, 1 Bing. N. 0. 
99. Nor will the debtor be enti- 
tled to the benefit of it, if he 
neglect to perform accurately what 
is to be done on his part. Thus 
he must tender the composition 
money on the appointed day ; for, 
as Lord Ellenborough said, in 
Oranley v. Hillary, 2 M. & S. 120, 
the party to be discharged is bound 
to do the act which is to discharge 
him, accord. Shipton v. Casson, 5 

B. & C. 378 ; Wenham v. Fowle, 
3 Bowl. 43 ; Ro sling v. Mvg- 
geridge, 16 M. & W. 181 ; Evans 
V. Poivis, 1 Exch. 601 ; [Fessard 
V. Mugnier, 18 C. B. N. S. 
286 ; 34 L. J. C. P. 125] unless, 
indeed, the creditor have positively 
refused to accept less than his 
original demand, in which case he 
is taken to have waived a tender, 
Reay v. White, 3 Tyrwh. 596 ; 1 

C, & M. 748, S. C. See Cooioer v. 
Phillips, 5 Tyrwh. 170 ; [and 
Hazard v. Mare, 6 H. & N. 434 ; 
S. C. 30 L. J. Exch. 97, upon the 
construction of 12 & 13 Viet. c. 
106, s. 230.] 

The general doctrine in Cumber 
V. Wane, and the reason of all the 
exceptions and distinctions which 
have been engrafted on it, may 
perhaps be summed up as follows : 
viz., that a creditor cannot bind 
himself by a simple agreement to 
accept a smaller sum in lieu of an 
ascertained debt of larger amount, 
such an agreement being nudum 
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pactum. But if there be any bene- 
fit, or even any legal possibility 
of benefit, to the creditor thrown 
in, that additional weight will turn 
the scale, and render the con- 
sideration sufficient to support 
the agreement. See Steinman v. 
Magnus, 2 Camp. 124; 11 East, 
390 ; Bradley v. Gregory, 2 Camp. 
383 ; Wood v. Roberts, 2 Stark. 
417 ; Bootliby v. Sowden, 3 Camp. 
175 ; Sibree v. Tripp, 15 M. & W. 
23. 

It is laid down in most of the 
earlier authorities, that an accord 
to avail must be executed: and 
that doctrine is affirmed by Bayley 
V. Homan, 3 Bing. N. C, 915. See 
Allies V. Probyn, 5 Tyrwh. 1079; 
Edwards v. Chapman, 1 M. & W. 
231 ; Reeves v. Hearne, 1 M. & W. 
326 ; Collingbourne v. Mantell, 5 
M. & W. 292 ; [_Lynn v. Bruce, 2 
H. Black. 817 ; Gabriel v. Dresser, 
15 C. B. 622 ; Brown v. Perkins, 
1 Ha. 564.] On the other hand, 
it is said in Com. Dig. B. 4, An 
accord with mutual promises to 
perform is good, though the thing 
be not performed at the time of 
action, for the party had a remedy 
to compel the performance.” See 
Good V. Cheeseman, ubi supra. 
The rational distinction seems to 
be, that if the promise be received 
in satisfaction, it is a good satis- 
faction ; but if the performance, 
not the promise, is intended tO' 
operate in satisfaction, there shall 
be no satisfaction without perform- 
ance, See Reeves v. Hearne, 1 M. 
& W. 826 ; [Buttigieg v. Booker, 9 


C. B. 689 ;] per curiam Evans v. 
Powis, itbi supra. The same dis- 
tinction is made in the cases cited 
in the notes to Cutter v. Powell, 
vol. ii., where it is held that, where 
the promise on one side is the 
consideration for that on the others 
performance is not a condition 
precedent to the right of action. 
[As to the distinction between the 
terms discharge,” “ satisfaction,’’ 
and payment,” see the cases cited 
in Bottomley v. Nuttall, 5 C. B- 
N. S. 134, 135 ; and Carman v.. 
Wood, 2 M. & W. 465.] 

It can hardly have failed to 
suggest itself to the observant 
reader of the principal case, that 
its doctrine is founded upon vicious 
reasoning and false views of the 
office of a court of law, which- 
should rather strive to give effect 
to the engagements which persons 
have thought proper to enter into, 
than cast about for subtle reasons 
to defeat them upon the ground 
of being unreasonable. Carried 
to its full extent, the doctrine of 
Cumber v. Wane embraces the 
exploded notion, that in order to 
render valid a contract not under 
seal, the adequacy as well as the 
existence of the consideration 
must be established. Accordingly, 
in modern times, it has been, as 
appears by the preceding part of 
the note, subjected to modification 
in several instances. The follow- 
ing is an attempt to exhibit an 
outline of the present state of the 
law as to the exoneration, satis- 
faction, or discharge of debts or 



SIO OUMBEH 

demands [particularly those] not 
under seal : — 

1. A person bound by a con- 
tract not under seal may, before 
breach, be exonerated from its 
performance by word of mouth, 
without any value or consideration. 
[Gomyns’s Dig. Action on the case 
upon assumpsit, Dobson v. Espie, 
2 H. & N. 79.] A fortiori, it 
should seem that such exonera- 
tion may be purchased for a less 
amount than that contracted to 
be paid. 

2. An unliquidated or uncertain 
and disputed demand overdue may 
be discharged by payment of any 
agreed sum. 

8. An overdue demand,* whether 
liquidated or unliquidated, may by 
agreement be discharged ^by pay- 
ment of a thing different from that 
contracted to be paid, though of 
less pecuniary value ; for instance, 
a thousand pounds by pa^unent of 
a peppercorn, PinneVs Case, 5 Rep. 
117 ; Andrew v. Boughay, Dyer, 
756 ; or by a negotiable instru- 
ment binding the debtor, or a third 
person, to pay a smaller sum, 
Gurlewis v. Clarh, 8 Exch. 875, 
[and] part of a claim [may be 
satisfied] by the withdrawal of de- 
fence as to the residue, Cooper v. 
Parker, 15 C. B. 822. And even 
a new binding contract entered 
into by the debtor with the cre- 
ditor for a new consideration, (see 
Lynnr. Bruce, 2 H. Bl. 817,) to do 
something different from what the 
debtor was bound' to by his original 
broken contract, as, for instance. 
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that one of two joint debtors shall 
alone remain liable and pay the 
debt, Lyih v. Ault, 7 Exch. 669, 
may, if the new contract itself, 
not merely the performance of it, 
be agreed to be taken in satisfac- 
tion and discharge of the breach, 
operate according to the intention 
of the parties in such discharge, 
whether performed or not ; the 
remedy for its breach being a 
thing of some value, and being 
different from the original debt. 
Evans v. Powis, 1 Exch. 601 ; 
Gwrleivis v. Clarh, 3 Exch. 375 ; 
Flochton V. Hall, 16 Q. B. 1039. 

4. There is authority for saying 
that a* liquidated demand, founded 
upon a bill of exchange or pro- 
missory note, even though over 
due, may be forgiven by word of 
mouth ; and if this be law, d for- 
tiori, such a demand might, with 
consent of the creditor, be dis- 
charged by payment of a less 
amount than that secured by the 
note. See Foster v. Dawber, 6 
Exch. 839, in the marginal note 
of which, for '' before read 
'' after” [ ; and the judgment of 
Willes, J., in Cook v. Lister, 18 
C. B. K S. 543.] 

5. The contract or other act of 
a third person introducing a new 
consideration, may operate in dis- 
charge of a demand arising out of 
any sort of contract not under 
seal, whether liquidated or unli- 
quidated, if so agreed between 
such third person and the debtor 
and creditor. See Henderson v. 
Stohart, 5 Exch. 99. Upon this 
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Tests. the validity of a composition 
with creditors, by which two or 
more creditors agree with one 
another and the debtor to take 
less than the full amount of their 
respective debts in discharge of 
all. And in like manner it should 
seem that payment by a third 
person, not bound by the contract, 
with the assent of the debtor, of 
the amount due, or even less, see 
Welby V. Drake, 1 C. & P. 557, 
may operate to discharge the 
whole debt, if so intended. It is 
said, with the assent of the 
debtor,” because, although by the 
civil law a stranger might dis- 
charge a debt by payment without 
the knowledge and even against 
the wish of the debtor; yet, ac- 
cording to the authorities, it 
should seem that, by the law of 
England, the precedent or subse- 
quent assent of the debtor (if 
capable of assenting), is necessary 
to the discharge of the debt. See 
Jones V. Broadhurst, 9 G B. 173 ; 
Belshaw v. Bush, 11 G B. 191 ; 
James v. Isaacs, 12 C. B. 791 ; 
Ooodwiny. Cremer [18 Q. B. 757]. 
Quaere, whether such assent of the 
debtor ought not to be presumed, 
the act of payment being for his 
benefit? \Cook v. Lister, 13 G B. 
N. S. 543, judgment of Willes, J.; 
and Pellatt v. Boosey, G B., 10 
May, 1862 ; but see Lucas v. Wil- 
kinson, 1 H. & N. 420. If the 
debtor at the request of the cre- 
ditor agrees with the creditor’s 
creditor to be liable to the latter 
in place of the creditor for the 


amount of the debt, this is evi- 
dence of a tripartite agreement for 
satisfaction of the debt, and ought 
to be pleaded as such averring 
that the creditor was a party 
thereto, Cochrane v. Green, 9 G. 
B. N. S. 448 ; 30 L. J. G P. 97. 
See also Liver sidge v. Broadhent, 
4 H. & K 603.] 

6. A liquidated and undisputed 
money demand, of which the day 
of pajment is past, not founded 
upon a bill of exchange or pro- 
missory note, cannot, even with 
the consent of the creditor, be dis- 
charged by mere payment by the 
debtor of a smaller amount in 
money, in the same manner as he 
was bound to pay the whole. 

7. A contract to do an act in 
futuro, in satisfaction of a past 
breach of contract resulting in 
damages, whether liquidated or 
unliquidated, is revocable, and 
indeed inoperative, until actual 
performance, unless the contract 
itself, and not merely the perform- 
ance of it is agreed to be accepted 
in satisfaction, Lynn v. Bruce, 2 
H. Bl. 317 ; Graham v. Gibson, 4 
Exch. 768. Yet such a contract 
may be enforced by action where 
there is a new consideration, as 
staying an action brought, &c., 
Growther v. Farrer, 15 Q. B. 677 ; 
[and see Jo'nassohn v. Ransome, 8 
G B. N. S. 779, where the court 
allowed an executory accord to be 
pleaded as an equitable defence.] 

8. A contract, though for valu- 
able consideration, to suspend for 
a time rights of action once vested, 



S12 


CUMBER V. WANE. 


is not a defence at the common 
law, but only ground for a cross 
action, Ford v. Beech, 11 Q. B. 852 ; 
\_Wehh V. Salmon, 13 Q. B. 886, 
894 ; 8 H. of Lords Cases, 510 ; 
Fraser v. J ordan, E. B. & E. 8 ^ 
Ray V. Jones, 19 C. B. N. S. 416 ; 
84 L. J. 0. P. 306. It might be 
thought arguable that such a con- 
tract is a defence on equitable 
grounds, under the 17 & 18 Viet. c. 
125, s. 83, to an action brought in 
violation of it ; for in Chancery the 
breach of an express negative pro- 
mise is usually restrainable by per- 
petual injunction. See per Cromp- 
ton, J., in Keyes v. Flkiois, 5 B. & 
S. 240 ; 84 L. J. Q. B. 28 ; Lumley 
V. Wagner, 1 Be G. Mac. & G. 
604 ; Peto v. Brighton, &c.. Rail. 
Co., 82 L. J. Cha. 900 ; Fforton v. 
Wood, 1 Russ. & M. 178; Same 
V. Same, 21 L. J. Cha. 900 ; but in 
those cases in which the injunction 
would only be granted condition- 
ally, on terms which a court of 
law has not jurisdiction to enforce 
in the action, such a contract is not 
an equitable defence. See Flight 
V. Cray, 3 C. B. N. S. 820 ; and to 
give effect to the defence, the right 
of action would be wholly destroyed, 
contrary to the intent of the parties; 
Owens V. Pizey, Q. B. Mich. 1862. 
As to agreements under seal, plead- 
able by way of release in the event 
of an action being brought for the 
debt, see Gibbons v. Vouillon, 8 
C. B. 483 ; Legg v. Cheesbroiigh, 
28 L. J. C. P. 209 ; Walker v. 
Kevill, 3 H. & C. 403; 34 L. 
J. Exch. 73. As to stipulations 


which do not suspend the re- 
medy, but qualify the original 
rights, see Foley v. Fletcher, 28 
L. J. Exch. 100 ; or suspend the 
operation of agreements, Wallis 
V. Littel, 11 C. B. N. S. 869. In 
Scott V. Avery, 5 H. of Lords 
Cases, 811, a proviso that the 
assured should not be entitled- to 
sue on his policy until the amount 
of his claim was ascertained by 
arbitration, was held to be a con- 
dition precedent and valid. This 
decision does not conflict with the 
doctrine that the courts of law 
cannot be ousted of their juris- 
diction by the mere agreement of 
the parties. See also Scott v. The 
Corporation of Liverpool, 3 De G. 
& J. 334 ; TillettY. Charing Cross 
Bridge Co., 26 Beav. 412 ; and 
Horton v. Sayer, 4 H. & N. 643 ; 
S. C. 29 L. J. Exch. 28 ; Braun- 
stein V. The Accidental Death 
Ins. Co., 1 B. & S., 782 ; S. C. 
31 ,L.. J. Q. B. 17 ; Trediuen 
V. Holman, 1 H. & C. 72; S. 
C. 81 L. J. Exch. 398 ; and Lee v. 
Page, 30 L. J. Cha. 857. For an 
instance of an action for the 
breach of an agreement to refer, 
see Livingston v. Ralli, 5 E. & B. 
132 ; such an agreement, or the 
pendency of an arbitration under 
it, would seem not to be pleadable' 
by way of equitable defence, Wood 
V. Copper Miners' Co., 17 C. B. 
561. However, by the Common 
Law Procedure Act, 1854, s. 11, if 
the parties to any deed or instru- 
ment in writing {Blyfh v. Lafone, 
1 E. & E. 435 ; Mason v. Haddan, 
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6 C. B. N. S. 526) have agreed to 
refer any existing {Russell v. Pele- 
grine, 6 E. & B. 1020 ; Wickham 
V. Harding^ 28 L. J. Exch. 215) 
or future differences to arbitration, 
and an action is brought notwith- 
standing the agreement, the court 
or a judge of the court in which 
the action is brought may, after 
appearance entered by the defend- 
ant, and before plea, stay the pro- 
ceedings, upon being satisfied that 
no sufficient reason exists why the 
matters agreed to be referred can- 
not be or ought not to be referred, 
and that the defendant was at the 
time of the suit, and still is, ready 
to join in the arbitration. A co- 
venant not to sue is, in order to 
avoid circuity of action, pleadable 
as a release. See upon these 
points, 2 Wms. Saund. 48, 150, 
n. (i) ; Willis v. Le Castro, 4 C. B. 
N. S. 216 ; Oreenough v. Mid- 
land, Cam. Scacc., 2 El. & El. 424 ; 
SO L. J. Q. B. 15 ; the judgment 
in Badely v. Vigurs, 4 E. & B. 
71 ; and Giles v. Spencer, 3 C. B. 
K S. 244.] 

9. With respect to contracts 
under seal, they in this respect 
differ considerably from those not 
under seal. Generally speaking, 
a liability under them could not 
at the common law be discharged 
by a mere licence not under seal 
even for valuable consideration, or 
even by accord and satisfaction 
before breach. Mayor of Berwick 
v. Oswald, 1 E. & B. 295 ; Spence 
V. Healey, 8 Exch. 668 ; and after 
breach, those claims arising out of 


them wdiich sounded in damages, 
and not debts accruing by the 
execution of the deed only, could 
be the subject of accord and satis- 
faction, Blake’s Case, 6 Rep. 44 ; 
Selw. N. P. Covenant,” vii. 1 ; 
Bac. N, Abr. Accord.” (B). Con- 
tracts under seal, to pay liqui- 
dated amounts in money, before 
4 Anne, c. 16, could only be 
satisfied, so as to enable the 
debtor to defend himself in a 
court of common law, by payment 
on the day ^nd an acquittance 
under seal, which, if tendered by 
the debtor, the creditor was hound 
to execute, and a payment in part 
after the day was only ground 
of equitable relief. See Husband 
V. Davis, 10 C. B. 645, as to the 
effect of that statute: Since the 
Common Law Procedure Act, 
1854, s. 83, any contract for 
valuable consideration, by wdiich 
the parties agree either for entire 
and unconditional exoneration, or 
relinquishment of liability in re- 
spect of a contract under seal, 
may, it should seem, be pleaded 
as an equitable defence, but can- 
not in an action on a deed be re- 
plied to a plea denying that a 
discharge from performance alleged 
in the declaration was under seal ; 
The Thames Ironworks, &c., Co. v. 
The Royal Mail Steam Packet 
Co., 10 a B. N. S. 375 ; S. C., 31 
L. J. C. P. 169. The case of Smith 
V. Trowsdale, 3 E. & B. 83, in which 
an extension by parol of the time 
stipulated for the performance of a 
contract under seal, was upheld 
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upon peculiar grounds, seems to 
touch the extreme limit of the 
common law. 

The second point decided in 
this case is an exemplification of 
that maxim of law — Actus curice 
nemini facit injuriam, for the 
delay is the act of the court, there- 
fore the parties should not suffer 
by it. Acc, Toulmin v. Aoiderson, 
1 Taunt. 385. See Lanman v. 
Lord Audley, 2 M. & W. 535 ; 
Vaughan v. Wilson, 4 Bing. N. C. 
116. Evans v. Rees, 12 A. & E. 


167 ; Miles v. Bough, 8 powl & 
L. 105 ; Harrison v. Heathorn, 6 
Scott. N. E. 794 ; [Miles v, Wil- 
liams, 9 Q. B. 47.] Moot v. 
Roberts, 3 C. B. N. S. 844. The 
practice only prevails in cases 
of delay by the act of the court ; 
Wilkes V. Parks, 5. M. & Gr. 376 ; 
6 Sc. N. R 42, S. C. ; Fishmongers^ 
Co. V. Robertson, 3 0. B. 970 ; 
[Seymour v. Greenwood, 30 L. J. 
Exch. 189 ; Heathcote v. Wing, 25 
L. J. Exch. 23.] 



AEMOEY V. DELAMIEIE. 


HILARY, 8 0. l.—IN MIDDLESEX, OORAM PRATT, 0. I. 
[reported 1 STRANGE, 504.] 

The finder of a jeivel may maintain trover for a con- 
version thereof hy a wrong-doer,^ 

A master is answerable for the loss of a customers pro- 
perty intrusted to his servant in the course of his 
business as a tradesman. 

Where a person who has wrongfully converted property 
will not produce it, it shall be presumed as against 
him, to be of the best description. 

The plaintiff, being a chimney-sweeper’s boy, found a 
jewel, and carried it to the defendant’s shop (who was a 
goldsmith) to know what it was, and delivered it into the 
hands of the apprentice, who, under a pretence of weighing 
it, took out the stones, and calling to the master to let 
him know it came to three-halfpence, the master offered 
the boy the money, who refused to take it, and insisted to 
have the thing again ; whereupon the apprentice delivered 
him back the socket without the stones. And now in 
trover against the master these points were ruled : — 

1. That the finder, of a jewel, though he does not by 
su ch finding acquire an. absolute propertj^or., OTOershiR 
yet he has such a property-as will enable him to keep it 
against all but the rightful owner, and consequently may 
maintain trover. 

2. That the action will lay against the master, who 
gives a credit to his apprentice, and is answerable for his 
neglect. 


* [A good 
instance of the 
application of 
this principle 
■will be found 
in Bourne v. ' 
Fosbrouhe, 34 1 
L. J. C. P. 

1G4. The place ^ 
of the finding , 
is immaterial, i 
Bridyes v. 
Bawkemortk, 

21 L. J. Q. B. 

75 ; see R. 

V. Pierce, fi. 

Cox. Cr. C. 

107, where a 
party disco ver- 
ing*m a, raff*" 
■way^carriage 
ariicTesdeJt 
thereby "a 
passenger was 
co’n^eTed^ 
not to be a 
finder -"aTfinder 
is "nut a bailee, J 
Merry Y. Green H 
7'M. &W. 

623 ; R. V. 
Thomas, 83 L. 

J. M. C. 32. 

As to the 
criminal liabi- 
lity of a finder 
appropriating 
the goods, see \ 
R. Y. Moore, 

30 L. J. M. C. ^ 
77 ; R. Y. 
Gardner, 32 
L. J. M. C. 

35.] 

1 Com. Dig. 
Action upon 
trover (B) 810, 
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8. As to the value of the jewels, several of the trade 
were examined to prove what a jewel of the finest water 
that would fit the socket would be worth; and the Chief 
Justice directed the jury, that unless the defendant did 
produce the jewel, and show it not to be of the finest 
water, they should presume the strongest against him, 
and make the value of the best jewels the measure of 
their damages, which they accordingly did. 


This is the case usually referred 
to for the purpose of illustrating 
that leading principle of law, that 
bare possession constitutes a suf- 
ficient title to enable the party 
enjoying it to obtain legal remedy 
against a mere wrong-doer. It 
would be almost a waste of time 
to enumerate the modern decisions 
by which this proposition is en- 
forced and explained. Two of the 
most remarkable are, Sutton v. 
Buck, 2 Taunt. 302 ; and Burton 
V. Hughes, 2 Bing. 173, where 
property having been lent to the 
plaintiff under a written agree- 
ment, it was nevertheless held 
that he might maintain trover for 
it without producing that agree- 
ment ; for though, if it had been 
necessary to prove the nature of 
his interest in it, the rules of evi- 
dence would have rendered the 
production of the writing indis- 
pensable, still as possession is a 
sufficient title against a wrong- 
doer, it was sufficient to show^ his 
possession without inquiring into 
the terms of it. The qualified 
right of a bankrupt or insolvent 
to after acquired property also 


strikingly illustrates this position. 
Herbert v. Sayer, 5 Q. B. 965. 
See also Ilatson v. Cook, 4 Bing. 
N. 0. 392 ; Elliott v. Kemp, 7 M. 
& W. 306 ; [Bridges v. Hawkes- 
^vorth, 21 L. J. Q. B. 75 ; Harper 
V. Charlesioorth, 4 B. & C. 574 ; 
Kortham v. Boivdey, 11 Exch. 70 ; 
Every v. Smith, 26 L. J. Exch. 
344; Jeffries v. Great Western 
Rail. Co., 5 E. & B. 802 ; Buckley 
V. Gross, 3 B. & S. 566 ; 32 L. J. 
Q. B. 129 ; Bourne v. Fosbrooke, 
18 C. B. N. S. 515 ; 34 L. J. C. 
P. 164.] 

Formerly the right of the plain- 
tiff in trover to the possession of 
the goods always came in question 
under the plea of not guilty ; but 
by Eeg. Gen. Hil. 1836, [and now 
by Keg. Gen. Hil. 1853, r. 20,] if 
the defendant deny the plaintiff’s 
title to the goods, he must plead 
specially. Since these rules, it 
has been held, in conformity with 
the doctrine laid down in the 
principal case, that ''the plea of 
no property in the plaintiff, means 
no property as against the defen- 
dant.” Per Parke, B., in Nicholls 
V. Bastard, 2 C. M. & K. 662 ; and 
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qiLCBre as to the case of Hoioell v. 
White^ 1 M. & Rob. 400. See 
Leake v. Loveclay, 4 M, & Gr. 980 ; 
5 Sc. N. K 908, S. G. ; Mayhew v. 
Herrick, 7 C. B. 229. [So also in 
actions for trespass to land, the 
defendant may, under a traverse 
of the plaintiff’s property, show 
that the plaintiff was not entitled 
to the possession of it as against 
him, Jones v. Chapman, 2 Exch. 
803. ''I agree,” said Maule, J., 

in that case, that the question 
raised by the issue of ‘'not pos- 
sessed’ is whether the plaintiff 
was in actual possession or not ; 
but it seems to me th*at, as soon 
as a person is entitled to pos- 
session, and enters in the asser- 
tion of that possession or, which 
is exactly the same thing, any 
other person enters by command 
of that lawful owner, so entitled 
to possession, the law immediately 
vests the actual possession in the 
person who has so entered. If 
there are two persons in a held, 
each asserting that the field is 
his, and each doing some act in 
the assertion of the right of pos- 
session, and if the question is, 
which of those two is in actual 
possession, I answer, the person 
who has the title is in actual pos- 
session, and the other person is 
a trespasser. They differ in no 
other respects. You cannot say 
that it is joint possession; you 
cannot say that it is a possession 
as tenants in common. It cannot 
be denied that one is in posses- 
sion, and the other is a trespasser. 


Then that is to be determined, 
as it seems to me, by the fact of 
the title, each having the same 
apparent actual possession : the 
question as to which of the two 
really is in possession, is deter- 
mined by the fact of the posses- 
sion following the title, — ^that is» 
by the law, which makes it follow 
the title.” Somewhat similar in 
principle, is the decision in Blades 
V. Higgs, Dorn. Proc. lS 0. B. N. 
S. 844 ; S. C. 34 L. J. 0. P., 289, 
where game started and killed on 
the same land by a trespasser, and 
carried off by him, was held to be 
the property of the owner of the 
land.] 

It was in consequence of the 
doctrine thus affirmed in Ar-- 
mory v. Delamirie, viz., that ^mre 
possession is sujjicient against a 
WTOTig-doer, that it was decided 
in Trevelian v. fyne, Salk, 107, 
and Chambers v. Lonaldson, 11 
East, 65, in opposition to several 
old authorities, that a command 
alleged in pleading is traversable. 
In Trevelian v. Fyne, the action 
was replevin for cattle. Cogni- 
zance, by the defendant as bailiff 
to J. S. Plea, in bar, that de- 
fendant was not bailiff to J. S., 
and held good on demurrer; for 
though J. S. had a right to take 
the cattle, yet a stranger without 
his authority’ could not. Acc. 
Robson V. Douglas, Freem. 536 ; 
George v. Kinch, 7 Mod. 481. It 
was thought, indeed, long after 
the decision in Trevelian v. Fyne, 
that in trespass qiiare clausum 
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fregit, if the defendant justified 
under the command of A., in 
whom he alleged the freehold to 
he, the plaintiff could not in his 
replication traverse the command, 
because that would admit the 
freehold to be in A. ; and if the 
freehold were in A. the plaintiff 
ought not to maintain his action. 
But this distinction is now com- 
pletely exploded, for in Chambers 
V. Donaldson, 11 East, 65, the 
defendants to an action of trespass 
quare clausum f regit, pleaded that 
the locus in quo was the freehold 
of E. B. Portman, Esq., and that 
they by his command broke and 
entered the same. The plaintiff 
traversed the command, and on 
demuiTer the replication was held 
good upon the express ground 
that the defendant, if he had not 
the command of Portman, "was a 
wrong-doex’, and that as against a 
wrong-doer the pl^ntiff’s posses- 
sion, even supposing him to have 
no title, would be sufficient to 
maintain the action. See Heath 
V. Milward, 2 Bing. N. C. 98 ; 
Carnaby v. Welby, 8 A. & E. 878 ; 
Brest V. Lever, 7 M. & W. 594?. 

On the same principle rests the 
well-known rule in actions of eject- 
ment, viz., that the plaintiff must 
recover by the strength of his own 
title, not the weakness of his an- 
'Agonist's ; for no one can recover 
in ejectment, who would not be 
entitled to enter without bringing 
ejectment, and any person enter- 
ing on the possession of the tenant, 
unless he have a better title, is a 


wrong-doer. [The doctrine that 
possession is sufficient title as 
against a wrong-doer, appears 
never to have been extended to 
cases in which there has not 
been actual possession of a specific 
thing. It may perhaps be laid 
down generally, that to rights'^ 
lying in grant, and not susceptible ' 
of possession or seisin, there can „ 
be no title as against a wrong- 
doer where there is none against ; 
the party capable of granting such 
rights ; excepting only where the 
right claimed is a natural incident 
of property which is in the posses- 
sion of the claimant. Thus, as a 
mere licence confers no right at 
common law against the licensor, 
but only excuses that which, if not 
done under the licence, would 
have been a wrong to him {Wood 
V. Leadhitter, 13 M. & W. 840), 
the l icense e of that which might 
have been conferred as an ease- 
ment or profit-a-prendre, cannot, 
it is apprehended, maintain an 
action against a wrong-doer for 
depriving him of the benefits 
which he might or 'would have 
enjoyed under the licence. This 
seems to have been decided in a 
case which arose since the publi- 
cation of the last edition of this 
work, and where it was held that 
the grant by the proprietors of a 
canal of an exclusive right to let 
boats for hire on it, did not confer 
a right of action on the grantee 
against other persons using the 
canal for the same purpose. Hill 
V. Tapper, 2 H. & C. 121. The 



ARMORY V. DELA3VI1RIE. 


S19 


subject was discussed in Whaley 
V. Laing, 26 L. J. Exch, 327, not 
so fully reported, 2 H. & N. 472. 
There the declaration alleged that 
the plaintiffs were possessed of 
mines, and of engines and boilers 
for working them, and had and 
enjoyed the benefit and advantage 
of the waters of a canal branch 
near the engines and boilers to 
supply them with water for work- 
ing them, and that the water used 
and ought to run and flow with- 
out being fouled or ^polluted, 
but that the defendant wrongfully 
fouled and polluted the water near 
the place at which the supply 
of it for the boilers and engines 
was drawn, and thereby 'damaged 
the boilers and engines, and inter- 
rupted the working of the mines. 
The pleas were (1) not guilty, and 
(2) a traverse of the allegation 
which is printed above in italics. 
This case was taken up to the 
Court of Error, and there, after 
much diversity of opinion amongst 
the judges, the judgment was ulti- 
mately reversed by four judges 
against two, on .the ground that 
the declaration was bad in arrest 
of judgment, for want of any 
allesration to the effect that the 
plaintiffs were entitled to the flow 
or enjoyment of the benefit of the 
waters. See 3 H. & N. 675, 901, 
note (a). See also Gale on Ease- 
ments, 411 ; 2 Wms. Saund. 113 
(a) Stocks V. Booth, 1 T. E. 428 ; 
Griffiths V. Matthews, 5 T. E. 296 ; 
Bac. N. Abr. ; Action on the case, 
F. The distinction is obvious 


between such cases and those in 
which the plaintiff’s right is primd 
facie a possessory one, as in Jeffries 
V. Williams, 5 Exch. 792, wh4'e a 
declaration for injury to the rever- 
sion in houses, by negligently 
working mines near them without 
leaving proper support, was held 
to be good, although it did not 
allege a right to the support, be- 
cause primd facie the defendant 
was a wrong-doer (acc. Bibby v. 
Garter, 4 H. &]Sr. 153,) ; and as to 
the nature of the right to support, 
see Bonomi v. Backhouse, E. B. & 
E. 622, 646, and Hilton v. White- 
head, 12 Q. B. 734, where a like 
declaration, not stating the grounds 
on which the plaintiff was entitled 
to the support, and alleging that 
the mines were the defendant’s, 
was held bad, because as against 
the adjoining proprietor the pos- 
sessory right is limited to support 
of the land, and that of buildings 
is the subject of grant or pre- 
scription. See also Corby v. Hill, 
4 C. B. N. S. 456, where a 
wrong-doer was held liable to a 
person whose horse, while being 
driven along a private road, with 
the leave of the owners of the 
road, was injured by running 
against a dangerous obstruction, 
placed on the road by the wrong- 
doer ; and see Botch v. Smith, 7 
H. & N. 736 ; S. C. 31 L. J. Exch. 
201 ; and Bobbins v. Jones, 15 C. 
B. N. S. 221 ; 38 L. J. G. P. 1.] 
in the case of JDobree v. Napier, 
2 Bing. N. C. 781, a distinction 
was engi-afted upon the general 
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rule that a command is traversable. 
This was an action of trespass for 
seizing a steam-vessel. The de- 
fendant pleaded a seizure of the 
vessel as a prize, by the command 
of the Queen of Portugal. The 
plaintiff replied facts, showing 
that the defendant was prohibited 
from entering the service of the 
Queen of Portugal by the pro- 
visions of the Foreign Enlistment 
Act. Upon demurrer, judgment 
was ^ven for the defendant. “ The 
only gi'ound,” said Tindal, 0. J., 
''on which the authority of the 
servant is traversable at all in an 
action of trespass, is to protect the 
person or property of a party from 
the officious or wanton interference 
of a stranger, where the principal 
might have been willing to waive 
his rights. It is obvious, that 
the full benefit of this principle 
is secured to the plaintiffs, by 
allowing a traverse of the autho- 
rity de facto, without permitting 
them to impeach it by a legal 
objection to its validity in another 
and foreign country.” 

And on similar reasoning seems 
to rest the well-known doctrine 
that a subsequent ratification of 
an act done in the name of the 
party who ratifies is tantamount 
to a prior command, nay, that it 
has relation back to the time of 
the act done, and is in point of 
law, and may be described in 
pleading as a command. So that, 
where a person, if present at the 
time, could lawfully command any 
act to be done, any other person, 


though either wholly without au- 
thority, or exceeding the limits 
of his authority, would be justified 
in doing that act, provided he did 
it in the name, or as one acting 
by the authority of the person 
entitled, (whether to his advantage 
or not,) and obtained his subse- 
quent ratification. 

Two of the earliest cases in 
which this doctrine was discussed 
appear to involve nearly all its 
principles. In an Anonymous 
Case, Hilary Term, 7 H. 4, in the 
King's Bench, reported in the 
Year Book of 7 H. 4, Hil. 34, b., 
" a jury was sworn between two 
parties in a writ of trespass of 
certain cattle taken against the 
peace, in which the defendant had 
justified as bailiff for services in 
arrear to his lord; to which the 
plaintiff replied, that he was not 
bailiff of the lord at the time of the 
taking. And the plaintiff gave in 
evidence, that the defendant took 
the beasts under a claim of a 
heriot due to himself; so that 
he could not at that time have 
been bailiff to another. And after 
they were charged, Gascoigne 
(Lord Chief Justice) directed them, 
that if the defendant took the 
beasts under a claim of right to a 
heriot for himself, although the 
lord afterwards agreed to this 
taking as for services due to him, 
yet he could not be said to be his 
bailiff for that time. But if he 
had taken without commandment 
for services due to the lord, and 
the lord had afterwards agreed 
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to the taking, he ^should be ad- 
judged to have acted as bailiff, 
although he had been on no 
occasion his bailiff before that 
taking. Quod notaP So in the 
Anonymous Case, Michaelmas, 
28, 29 Eliz., in the Common Pleas, 
reported Godbolt, 109. '' In tres- 

pass the defendant did justify as 
bailiff unto another; the plaintiff 
replied that he took his cattle of 
his own wrong, without that that 
he was his bailiff. Anderson, 0. J. : 
If one have cause to distrain my 
goods, and a stranger, of his own 
wrong, without any warrant or 
authority given him by the other, 
take my goods not as bailiff or 
servant to the other, and I biing 
an action of trespass against him, 
can he excuse himself, by say- 
ing that he did it as bailiff or 
servant? Can he so father his 
misdemeanors upon another? He 
cannot ; for once he was a tres- 
passer, and his intent was mani- 
fest. But if one distrain as 
bailiff, although, in truth, he is not 
bailiff ; if after he in whose right 
he doth it doth assent, he shall 
not be punished as a trespasser, 
for that assent shall have relation 
unto the time of the distress taken, 
and so is the book of 7 H. 4 ; and 
all that was agreed by Periam. 
Shuttleworth : What if he distrain 
generally, not showing his intent 
nor the cause wherefore he dis- 
trained, &c. ? ad hoc non fuit re- 
sponsum. Rodes came to Anderson, 
and said unto him, If I having 
cause to distrain come to the land 

VOL. I. 


and distrain, and another ask the 
cause why I do so, if I assign 
a cause not true, or insufficient, 
yet when an action is brought 
against me, I may avow or justify 
and assign any other cause. An- 
derson : That is another case, but 
in the principal case clearly the 
taking is not good to which Rodes 
agreed.'’' 

The ratification may be by ’ 
any means showing the election 
of the principal to treat the act ^ 
as his, as by receipt of the pro- 
ceeds of a sale. Hunter v. Par- * 
ker, 7 M. & W. ; [The Secretary 
and Co, of India v.Kamackee Boye 
Sahaba, 7 Moore, Indian Appeal 
Cases, 476 ;] by express apprqba- 
tion, Bur on v. Denman, 2 Exch. 
167 ; [Hazeler v. Lemoyne, 5 C. B. 
N. S. 530 ; and see Fitzmaurice v. 
Bayley, 6 E. & B. 868 ; Reuter v. 
Electric Telegraph Co., 6 E. & B. 
346 ;] or, in some cases, even by 
tacit acquiescence. The Rolla, 6 
Rob. 364, (a case resting upon 
peculiar grounds ;) Inglis v. De 
Barnard, 3 Moore, P. C. 425 ; 
Cameron v. Kyte, 3 Knapp, 332 ; 
[Wall V. Cockerell, 29 L. J. Gha. 
816.] It cannot be of an act done 
by a person professing at the time 
to act by his own authority, or an 
authority other than that of the 
ratifier ; for instance, the execu- 
tion ci’editor cannot by ratification 
become liable for the acts of the 
sheriff in professed execution of 
his duty as such. Wilson v. 
Tummon, 6 Scott, N. R. 894 ; 
6 M. & Gr. 236; [Woollen v 
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Wright, 1 H. & C. 554; 31 L. 

, J. Exch. 513, in Cam. Scacc. And 
tlie ratifier mnst be capable of 
being designated at the time of 
. the act done. See Watson v. 
Swann, 11 C. B. N. S. 756 ; S. C. 
31 L. J. C. P. 214 ; see also Bur- 
rell V. Evans, 6 H. & N. 660 ; 
affirmed, 1 H. & G 174.] In 
order to make it binding upon tbe 
principal, it must be with full 
knowledge of tbe nature of tbe act 
committed, or with an intention to 
adopt that act at all events. Free- 
man V. Mosher, 13 Q. B. 780 ; 
Eastern Counties Rail. Co. v. 
Broom, 6 Excb. 314 ; \Roe v. 
Birkenhead, &g., Rail. Co., 7 
Exeh. 36 ; Gauntlett v. King, 3 
C. B. N. S. 59 ; but see Hilherry 
V. Hatton, 2 H. & C. 822; 33 
L. J. Excb. 190.] Where tbe 
ratification is to affect tbe in- 
terests of third persons, it should 
seem that it ought to take place 
whilst tbe principal has power to 
do the act himself; for instance, 
in the case of a notice to quit, 
more than half a year before the 
expiration of the year of tenancy, 
Doe V. Qoldwin, 2 Q. B. 143 ; [see 
the judgment of Martin, B., in 
Ancona v. Marks, 7 H. & N. 
686,] or in the case of stoppage 
in transitu before the transit is 
at an end, Bird v. Brown, 4 
Exch. 786, [and see Jardine v. 
Wheathley, 3 B. & S. 700 ; 32 L. 
J. Q. B. 132.] And it seems that 
a ratification cannot divest a right 
vested in possession in a third 
person before the ratification, see 


Bonelly v. Popham, 1 Taunt. 1 ; 
Holland v. King, 6 0. B. 727 ; and 
quaere whether it can make the 
previous act of a third person 
wrongful, see Perry v. Skinner, 
2 M. & W. 471. See an instance 
of ratification by an executor of 
an act done by the direction of 
the testator, but after his death, 
Whitehead v. Taylor, 10 A. & E. 
210; by an administrator of an 
act done before letters of adminis- 
tration, Foster v. Bates, 12 M. & 
W. 226 ; (see Rogers v. Dej on- 
court, 1 Irish C., L. R. 482) ; by 
assignees of a bankrupt after 
action brought, of an act done 
before their appointment, Hull v. 
Pickersgill, 1 B. & B. 282 ; [by a 
plaintiff of the bringing an action 
in his name, Ancona v. Marks, 7 
H. & N. 686. A startling doctrine 
as to becoming a felon (not merely 
an accessory after the fact) by 
ratification, was laid down by 
some of the judges in Reg. v. 
Woodward, 31 L. J. M. C. 91 ; 
but as there was no complete act 
of felony before the alleged rati- 
fication the case is sustainable 
upon this ground which Erie, C. J., 
and Keating, J,, adopted.] 

As to the second point in the 
principal case, that a master is 
answerable for the fraud or 2^^* 
gence of his servant in the course 
of his employment, see Coleman v. ' 
Riches, 16 C. B. 104 ; [Dayrell v. 
Tyrer, 28 L. J. Q. B. 52 ; Patten 
V* Rea, 2 G. B. N. S. 606 ; Holmes 
V. Onion, ib. 790; Seymour v. 
Greenwood, 6 H. & N. 359 ; 
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affirmed, 7 H. & N. 355 ; Mersey 
Docks and Harbour Board v. 
Penhallow, Cam. Scacc., 7 H, & N 
329 ; Bartonshill Goal Go, v. 
Reid, 3 Macq. H. of L. Cases, 266 ; 
and as to the maste r!s.iiabil.ity for 
the trespass of his seryanf, see Goff 
V. Great Northern Rail, Go., 30 
L. J. Q. B. 148 ; Seymour v. Green- 
wood, uhi suprd ; and Limpus v. 
The London General Omnibus 
Co.,lH. &a, 526. 

As to the third point decided in 
this case, it is an illustration of 
that favourite maxim of the law, 
omnia presumuntur contra spo- 
liatorem ; which signifies that if a 
man, by his own tortious act, with- 
hold the evidence by which the 
nature of his case would be mani- 
fested, every presumption to his 
disadvantage will be adopted. 
Thus, if a man withholds an agree- 
ment under which he is charge- 
able, it is presumed to have been 
properly stamped. Grisp v. A nder- 
son, 1 Stark. 35 ; [see also Attor- 
ney-General V. Dean and Ganons 
of Windsor, 24 Beav. 679.] So, too, 
if goods are sold without any 
express stipulation as to their 
price, if the vendor refuse to give 
any^ express evidence of their 
value, they are presumed to be 
worth only the lowest price for 
which goods of that description 
usually sell ; unless the vendee 
himself be shown to have sup- 
pressed the means of ascertaining 
the truth, for then a contrary pre- 
sumption arises, and they are 
taken to be of the very best 


description. Glunnes v. Pezzey, 1 
Camp. 8, et notas. In the case of 
Braithwaite v. Goleman, 1 Harri- 
son, 223, the Court of King’s 
Bench differed on the application 
of this principle ; it was an action 
by the indorsee against the drawer, 
and the only evidence of notice of 
dishonour was the following state- 
ment made by the defendant: — 
I have several good defences to 
the action ; in the first place, the 
letter” (containing the notice of 
dishonour) ''was not sent to me 
in time.” A notice to produce the 
letter had been given but it was 
not produced : Lord Denman, C. 
J., thought, that as the defendant 
withheld the letter, the jury were 
justified in assuming, as they 
actually had done, that if pro- 
duced it would appear to have 
been in time. But Littledale, 
Patteson, and Coleridge, J.J., 
thought that the letter might have 
been dated on the proper day, 
but sent by private hand, or in 
some way in which it would not 
have arrived in proper time ; and 
that the defendant would not be 
bound to produce a letter, which, 
on the face of it, might make 
against him, and which he might 
not have evidence to explain ; and 
a rule for a new trial was made 
absolute. On the other hand, in 
Gurlewis v. Gorfield, 1 Q. B. 814, 
where a letter was shown to have 
been sent to the defendant the 
day after dishonour, and the 
defendant, an attorney, afterwards 
objected the want of due present- 
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ment, but not that of notice, the Frankis, 4 M. & Gr. 446 ; Lohb y 
jury on proof of a notice to pro- Stanley, 5 Q. B. ,574, [and for a 
duce was held warranted in infer- further illustration of the same 
ring that the letter contained due principle, Mason v. Morley, 34 L. 
notice of dishonour. See Bell v. J. Cha. 422.] 
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EASTER— 1 GEORGE 3. C. B. 
[reported 2 wiLsoir, 341.] 


Illegality may he pleaded as a defence to an action on 
a bond. 

Sheopshiee to wit Eobert Blantem, late of Eoclen- 
burst, in the said county, yeoman, was summoned to 
answer Edward Collins of a plea, that be render to him 
seven hundred pounds which he owes to and unjustly 
detains from him, &c. Whereupon the said Edward 
Collins, by John Leake his attorney, says, that whereas 
the said Eobert Blantern on the sixth day of April, 
which was in the year of our Lord 1765, at Eodenhurst 
aforesaid in the county aforesaid, by his certain writing 
obligatory acknowledged himself to be held and firmly 
bound unto the said Edward Collins in the aforesaid sum 
of seven hundred pounds, to be paid to 'the said Edward 
Collins when he should be thereunto required; never- 
theless, the said Eobert Blantern (although often there- 
unto required) hath not paid the said seven hundred 
pounds to the said Edward Collins, but hath hitherto 
refused and still doth refuse to pay the same to the said 
Edward ColHns, wherefore he says that he is the worse, 
and hath damages to the value of ten pounds, and there- 
fore he brings suit, and so forth ; and he brings here 
into court the aforesaid writing obligatory, which testifies 
the said debt in form aforesaid, the date whereof is the 
same day and year above mentioned. 

And the said Eobert, by George Greene, his attorney, 
comes and defends the wrong and injury, when, &c., and 


Debt upon bond 
for 7001., dated 
the 6th day of 
April, 1765. 
See Un win v. 
Leaj^er, 1 M. 
h G. 748. 


1st, Plea sets 
forth otjer of 
the obligation, 
wherein four 
others mth the 
defendant were 
jointly and 
sev'erally hound 
to the plaintiff 
in 700^. 
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And also oytr 
of the condi- 
tion for the 
payment of 
3502!. to the 
plaintiff on the 
6th of May 
next. 


iVou tzi factum 
pleaded. 


craves oyer of the said supposed writing obligatoryj and it 
is read to him in these words : to, wit, Know all men by 
these presents, that we, John Walker of Forton, in the 
county of Stafford, yeoman, Thomas Walker of Draycott- 
in-the-Moor, in the said county of Stafford, yeoman, and 
Eobert Blantern of Eodenhurst, in the county of Salop, 
yeoman, are held and firmly bound to Edward Collins of 
Brecond, in the said county of Stafford, surgeon, in the 
sum of seven hundred pounds of good and lawful money 
of Great Britain, to be paid to the said Edward Collins, 
or his certain attorney, executors, administrators, or 
assigns, for which payment, to be well and faithfully 
made, we bind ourselves and each and every of us jointly 
and severally, our and each and every of our heirs, 
executors, and administrators, firmly by these presents, 
sealed with our seals ; dated this sixth day of April, in the 
fifth year of the reign of our sovereign lord George the 
Third, by the grace of God, of Great Britain, France, 
and Ireland king, defender of the faith, and so forth, and 
in the year of our Lord one thousand seven hundred and 
sixty-five ; he also craves oyer of the condition to the said 
supposed writing obligatory, and it is read to him in these 
words ; to wit, The condition of this obligation is such, that 
if we, the above-bounden John Walker, Thomas Walker, 
and Eobert Blantern, our heirs, executors, or adminis- 
trators, shall and do well and truly pay or cause to be 
paid unto the above-named Edward’ Collins, his executors, 
administrators, or assigns, the full sum of three hundred 
and fifty pounds of good and lawful money of Great 
Britain, upon the sixth day of May next, without fraud 
or further delay, then this obligation to be void and of 
none effect, or else to remain in full force and virtue ; 
which being read and heard, the said Eobert saith, that 
the said Edward ought not to have his aforesaid action 
thereof against him the said Eobert, because he says that 
the said supposed writing obligatory is not his deed, and 
of this he put himself upon the country, &c. And for 
further plea in this behalf, the said Eobert, by leave of 
the court here for this purpose first had and obtained, 
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according to the form of the statute in such case made 
and pro\dded, says that the said Edward ought not to 
have his aforesaid action thereof against him, because 
he says that before, and at the time of the making of the 
above-mentioned supposed writing obligatory, and also 
before and at the time of the making of the promissory 
note hereafter mentioned, to wit, at Eodenhurst aforesaid, 
the said John Walker and Thomas Walker in the said 
supposed writing obligator^r named, and also one Robert 
Walker, one Thomas Scillitoe, and one John Cullick, 
stood respectively indicted in a due course of law on the 
prosecution of one John Rudge, by five ' several and 
respective indictments, for wilful and corrupt perjury, to 
which said several and respective indictments the said 
John Walker, Thomas Walker, Robert Walker, Thomas 
Scillitoe, and John Cullick, had respectively pleaded the 
several pleas of not guilty before the making of the said 
supposed writing obligatory, and also before the time of 
the making of the said note hereafter mentioned ; and the 
traverses of the said John Walker, Thomas Walker, 
Robert Walker, Thomas Scillitoe, and John Cullick 
respectively on the respective indictments were, at the 
time of the making of the unlawful, wicked, and corrupt 
agreement hereafter mentioned, and of the note hereafter 
mentioned, and also of the above supposed writing obli- 
gatory, to witj on the day whereon the said supposed 
writing obhgatory was made, about to come on to be tried 
at the assizes then, to wit, on that day, being, and continu- 
ing to be, held at Stafford for the county of Stafford, and 
that the said John Walker, Thomas Walker, Robert 
Walker, Thomas Scillitoe, and John Cullick, so standing 
indicted on the prosecution of the said J ohn Rudge, and 
the said traverses so being about to be tried as aforesaid, 
it was on the said sixth day of April in the year 1765, in 
the said writing obligatory mentioned, to wit, at Roden- 
hurst aforesaid, unlawfully, wickedly, and corruptly agreed 
by and between the said John Rudge, the prosecutor of 
the indictments aforesaid, the said Edward Collins the 
plaintiff, and the said John Walker, Thomas Walker 


Sndly, The de- 
fendant pleads, 
that before and 
at the time of 
making the 
bond, and the 
note after men- 
tioned, two of 
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by John Rudge, 
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ments, for 
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And that the 
obligors should 
execute the 
hond to the 
plaintiff of the 
same date as 
the note as an 
indemnity to 
the plaintiff for 
giving such 
note. 


The plaintiff 
gave to Kudge 
the prosecutor 
the note for 
S50Z., 


Robert Walker, Thomas Scillitoe, and John Cullick, the 
defendants in these respective indictments, that the said 
Edward Collins the now plaintiff should give to the said 
John Rudge, the prosecutor of the indictments aforesaid, 
his note in writing, commonly called a promissory note, 
as and for value received, to hear date on a certain day 
and in a certain year now past, to wit^ on the day and year 
last mentioned, for a large sum of money, to wit, the sum 
of three hundred and fifty pounds, payable to the said 
John Eudge thereafter, to wit, one month after the date 
thereof, as a consideration for his the said John Eudge’s 
not appearing to give evidence as prosecutor on the trial 
of any or either of the traverses aforesaid, against any or 
either of the. defendants, and that in consideration thereof 
the said John Rudge should not, nor would appear at the 
trial of the traverses aforesaid as prosecutor and should 
not, nor would give evidence on any or either of the said 
indictments against any or either of the parties so standing 
indicted as aforesaid, and that the said John Walker, 
Thomas Walker, and Robert Blantern the now defendant 
should seal, and as their deed deliver unto the said Edward 
Collins their bond or obligation of the same date with 
the said note in the penal sum of seven hundred pounds, 
with a condition thereunder written for the payment of 
three hundred and fifty pounds on the sixth day of May 
then next and now elapsed, as an indemnity to him the 
said Edward Collins for the giving of such note * and the 
said Robert Blantern further saith, that in pursuance and • 
in part performance of the said unlawful, wicked, and 
corimpt agreement, the said Edward Collins did then and 
there, before the trial of the said traverses, or of any or 
either of them, to luit, on the said 6th day of April in the 
year 1765 aforesaid, at Rodenhurst aforesaid, make, give, 
and deliver unto the said John Rudge his certain note in 
writing, commonly called a promissory note, bearing date 
as aforesaid, to wit, on the day and in the year last men- 
tioned, for the sum of three hundred and fifty pounds, as 
for value received, payable to the said J ohn Rudge there- 
after, to wit, one month after the date thereof, according 
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to the tenor and effect of the agreement aforesaid, as a for not appear- 
consideration for his the said John Rudge’s not appearing ior and 
as prosecutor, and for his not giving evidence as prosecutor evidence, 
on the trial of any or either of the traverses aforesaid, 
against any or either of the parties so indicted as aforesaid ; 
and that in pursuance of the eaid unlawful, wicked, and 
corrupt agreement, and according to the tenor and effect 
thereof, the said John Rudge then and there accepted, 
had, and received the said note of and from the said 
Edward Collins for the purpose aforesaid, and in part 
performance of the aforesaid unlawful, wicked, and corrupt 
agreement ; and that in further pursuance and completion And that the 
of the said unlawful, wicked, and corrupt agreement, and gj^vIng^thTnote 
according to the terms and effect thereof, the said John exerted this 
Walker, Thomas Walker, and Robert Blantem the now 
defendant, did then and there immediately after the 
giving of the said note, and before the trial of the traverses 
aforesaid, or of any or either of them, to wit, on the said 
6th day of April in the year 1765 aforesaid, seal, and as 
their deed deliver unto the said Edward Collins the said 
writing now brought here into court, with the condition 
above specified, as an indemnity to him the said Edward as an indem- 
Collins for the giving of such note so given for the cause piaLtiff for 
aforesaid; and the said Robert Blantern further saith, 
that the said Edward Collins then and there at the time 
of the giving of the said note to the said J ohn Rudge well 
knew for what cause and consideration the same was so 
given, and that the said Edward Collins, at the time of 
the sealing and delivering to him of the writing now 
brought here into court, took, accepted, and received the 
same of 'and from the said John Walker, Thomas Walker, 
and Robert Slantern the now defendant, as an indemnity 
against the aforesaid note, with this, that the said Robert 
Blantern doth aver, that the said supposed writing obliga- 
tory now brought here into court was given for such con- An arermenb 
sideration as aforesaid, and no other whatsoever ; and that g\vtn for 
he the said Robert Blantern and the said John Walker the said con- 

, ^ ^ , sideration, ana 

and Thomas Walker mentioned in the said supposed no other, 
writing obligatory were not, nor were, or was any or either 
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And that the 
oT^ligors were 
not indebted to ' 
tbe plaintiff, 
and therefore 
the bond is void 
in law j et koc^ 
&c. . 


3rd, Plea that 
the bond was 
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obligors to in- 
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a note given 
by him to the 
prosecutor, and 
that the plain- 
tiff has not 
been damnified 
by the note ; et 
TioCf &c. 


of them, at the time of the making of the aforesaid note, 
or at the time of the sealing or delivering of the said sup- 
posed writing obligatory to the said Edward Collins, or at 
the time of his acceptance of the said supposed writing 
obligatory, in anywise indebted to the said Edward Collins 
or to the said John Kudge in any sum of money, or in any 
other respect whatsoever ; and so the said Eobert Blantern 
said supposed writing obligatory so made and 
given by them the said Eobert Blantern, John Walker, 
and Thomas Walker, for the cause aforesaid, is void in law, 
and this he is ready to verify ; wherefore he prays judg- 
ment if the said Edward Collins ought to have his afore- 
said action thereof against him, &c. And for further plea 
in this behalf, the said Eobert Blantern by like leave of 
the court here for this purpose first had and obtained, 
according to the form of the statute in such case made, 
and provided, says, that the said Edward ought not to 
have his aforesaid action thereof against him, because he 
says that the said supposed writing obligatory was given 
by the said Eobert Blantern, John Walker, and Thomas 
Walker, to the said Edward, to wit, at Eodenhurst afore- 
said, to indemnify the said Edward against a certain note 
in writing of the said Edward’s, commonly called a pro- 
missory note, then, to wit, on the said sixth day of April 
in the year 1765 aforesaid, to wit, at Eodenhurst afore- 
said, given by the said Edward Collins to the said John 
Eudge, as for value received, bearing date on a certain 
day and in a certain year now past, to wit, on the day and 
year last aforesaid, whereby the said Edward promised to 
pay to the said John Eudge a certain sum of money, to 
wit, the sum of three hundred and fifty pounds, as for 
value received, at a certain time thereafteiC^ to wit, one 
month after the date of the said note, which said note 
still remains unpaid, and that the said Edward Collins 
hath not been in anywise damnified by means of the said 
note, or of the giving of the same ; and this the said 
Eobert Blantern is ready to verify ; wherefore he prays 
judgment if the said Edward ought to have his aforesaid 
action thereof against him, &c. J ohn Glynist. 
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And the said Edward Collins, as to the said plea of the 
said Robert by him first above pleaded in bar, and whereof 
he hath put himself upon the country, says that he the said 
Edward doth the same likewise ; and the said Edward, as 
to the said plea of the said Robert, by him secondly above 
pleaded in bar, says that he, by reason of anything by the 
said Robert above in that plea alleged, ought not to be 
barred from having and maintaining his said action 
against the said Robert, because he says that the same 
plea, in manner and form as the same is above pleaded, 
and the matters therein contained, are' not sufficient in 
law to bar the said Edward from having his said action 
against the said Robert, to which said plea, in manner and 
form above pleaded, the said Edward Collins hath no 
need, nor is he bound by the law of the land in any 
manner to answer ^ and this he is ready to verify : where- 
fore, for want of a sufficient plea in this behalf, the said 
Edward Collins prays judgment and his debt aforesaid, 
together with his damages, by occasion of the detaining 
that debt, to be adjudged to him, &c. ; and the said 
Edward Collins, as to the said plea of the said Robert by 
him lastly above pleaded in bar says, that he by reason of 
anything by the said Robert above in that plea alleged, 
ought not to be barred from having and maintaining his 
said action against the said Robert, because he says that 
the same plea, in manner and form as the same is above 
pleaded, and the matters therein contained, are not suffi- 
cient in law to bar the said Edward from having his said 
action against the said Robert, to which said plea, in 
manner and form above pleaded, the said Edward Collins 
hath no need, nor is he bound by the law of the land in , 
any manner to answer ; and this he is ready to verify ; 
wherefore “for want of a sufficient plea in this behalf, the 
said Edward Collins prays judgment, and his debt afore- 
said, together with his damages, by occasion of the detain- 
ing that debt, to be adjudged to him, &c. 

G. Naees. 

And the said Robert saith, that the said plea by him the 
said Robert secondly above pleaded in bar, in manner and 
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form as the same is above pleaded, and the matters therein 
contained, are sufficient in law to bar the said Edward from 
having his said action against * the said Robert, which said 
plea, and the matters therein contained, he the said Robert 
is ready to verify and prove, as the said court shall award ; 
and because the said Edward hath not in any manner 
answered thereto, nor in anywise denied the same, he the 
said Robert prays judgment, and that the said Edward 
may be barred from having his said action thereof against 
him the said Robert, &e., and because the justices here 
will advise of and upon the premises before that they give 
judgment thereupon, day is given to the parties aforesaid 

here until to hear their judgment thereupon, so 

that the said justices here are not yet ready to give judg- 
ment thereon ; and the said Robert further saith, that the 
said plea by him the said Robert lastly above pleaded in 
bar in manner and form as the same is above pleaded, 
and the matters therein contained, are sufficient in law to 
bar the said Edward from having his said action against 
him the said Robert, which said plea, and the matters 
therein contained, he the said Robert is ready to verify 
and prove, as the court shall award : and because the said 
Edward hath not in any manner answered thereto, nor in 
anywise denied the same, he the said Robert prays judg- 
ment, and that the said Edward may be barred from 
having his said action thereof against him the said 
Robert, &c. 

John Glynn. 

And because the justices here will advise of and upon 
the premises before that they give judgment thereupon, 

day is given to the parties aforesaid here until 

to hear their judgment thereupon, for that the said justices 
here are not as yet ready to give judgment thereon ; and 
in order to try the issue between the parties aforesaid 
above joined to be tried by the country, the sheriff is 
commanded that he cause to come here in eight days of 
the purification of the blessed .Mary, twelve, &c., by 
whom, &c., and who neither, &c., to recognise, &c., 
because as well, &c. 
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This case was well argued last Hilary term by Serjeant 
Nares for the plaintiff, and Serjeant Glynn for tbe defend- 
ant, and in tbis term by Seijeant Bnrlandion^Q plaintiff, 
and Serjeant Jephson for tbe defendant. 

On tbe side of tbe plaintiff it was insisted that tbe 
condition of tbe bond being singly for the payment of a 
sum of money, tbe bond is good and lawful ; and that no 
averment shall be admitted that the bond was given upon 
an unlawful consideration not appearing upon tbe face of 
it, and therefore that the special plea is bad ; upon the 
first argument these cases were cited for the plaintiff. 
Garth. 252; Comb. 121, Thomson v. Harvey; Lady 
Downing v. Chapman^^ C. B., Mich. 6 Geo. 2 (now de- 
pending in error in B. R) ; 1 Leon. 73. 203 ; Jenk. 106 ; 
Garth. 300 ; Comb. 245 ; Empson v. Bathurst, 1 Mod. 35 ; 
Hutton 52 ; Vent. 331 ; Cro. Jac. 248.] 

For the defendant it was insisted, that the averment of 
the wicked and unlawful consideration of giving the bond 
might well be pleaded, although it doth not appear upon 
the face of the deed ; and that anything which shows an 
obligation to be void may well be averred, although it 
doth not appear on the face of the bond, as duress : that 
it was delivered as an escrow to be delivered upon a cer- 
tain condition to the obligee ; infancy, coverture, or upon 
a simoniacal contract, maintenance, &c. ; and although it 
is said there is a difference between bonds being void at 
common law and by statute, yet it is otherwise, for the 
common law was originally by statutes which are not now 
in being ; the general rule, that you cannot plead any 
matter dehors the deed, doth not apply to this case ; the 
true meaning of that rule is, that you cannot allege any- 
thing inconsistent with and contrary to the deed, but you 
may allege matter consistent with the deed ; the bond in 
the present case is for the payment of money. The plea 
admits this, and the averment alleges upon what consi- 
deration that money was to be paid, and therefore is not 
inconsistent or contradictory to the condition of the bond ; 


* This case 
•will be found 
reported 9 
East, 411, in 
notd. 



COLLINS V, BLANTERN. 


this rule of pleading, applied to the cases of simony, duress, 
coverture, infancy, &c., is on the side of the defendant in 
this case. In bonds not to follow a trade the defendant 
may aver the consideration to avoid the bond. Downing 
V. Chapman is not like this case ; that was an averment 
contradictory to the condition of the bond, and amounted 
to a defeasance ; the present consideration is consistent 
with the condition, which is for payment of money, and 
only shows the bad consideration upon which the money 
was to be paid. 

Upon the first argument the Lord Chief Justice broke 
the case, and said that this was very different from the 
case of Lady Downing v. Chapman, and therefore he 
would consider it wholly independent thereof; and said, as 
he was then advised, he thought there was no difference 
between an act being void by statute or the common law, 
that the principle the judges heretofore have gone upon 
for making the distinctions (in the books) is not a sound 
one ; for wherever the bond is void at law or by statute, 
you may show how it is void by plea, and that in truth it 
never had any legal existence. That the statute law is the 
will of the legislature in wiiting ; the common law is 
nothing else but statutes worn out by time ; all our law 
began by consent of the legislature, and whether it is now 
law by usage or writing, it is the same thing ; a statute 
says such a thing shall be avoided by plea, why therefore 
may not a deed executed upon a consideration against the ^ 
common law be avoided by plea? In duress, simony, 
infancy, coverture, &c., the plea discloses that in truth 
there never was any obligation. The principle upon 
which courts of justice must go is, to enforce the per- 
formance of contracts not injurious to society; and it 
would be absurd to say that a court of justice shall be 
bound to enforce contracts injurious to and against the 
public good. No man shall come into a court and say. 
Give me a sum of money which I desire to have con- 
trary to law ; ” there can be no doubt but that the com- 
pounding a prosecution for wilful and corrupt perjury is 
a very great offence to the public, and whether it was 
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between some persons who are strangers to this action, 
it is not material. 

Bathurst, J ustice, (upon the breaking this case,) said, 
that the case of Lady Downing v. Chapman was not 
like it. 

Oould, Justice, (upon the breaking this case,) said that 
he differed with the rest of the court in the judgment 
given in Lady Downing v. Chapman, and that upon the 
whole of that case he thought the averment that the bond 
there given was upon a wicked consideration, ought to 
have been admitted ; he said that if this case at bar had 
been upon a simple contract, the court would not have 
hesitated a moment, but would have given judgment that 
it was bad ; and shall the court sanctify a deed made upon 
a wicked consideration because it is sealed ? To have a 
deed which ought to be to a man’s good turned to evil 
purposes he thought very wrong, and that there was 
no distinction whether a deed be void at law or by 
statute. 

Upon the second argument of the case at bar in this 
term, the Lord Chief Justice delivered the opinion of the 
whole court (and pronounced judgment for the defendant) 
to the following effect. 

Lord Chief Justice Wil/mot: Four questions are to be 
considered : 

1st. Whether it doth not appear from the facts alleged 
in the second plea, that the consideration for giving the 
bond is an illegal consideration ? 

2nd. Whether a bond given for an illegal consideration 
is not clearly void at common law ah initio ? 

3rd. Supposing the bond is void, whether the facts 
disclosed in the plea to show it void can by law be averred 
and specially pleaded ? 

4th. If they can be pleaded : then whether this second 
plea is duly, aptly, and properly pleaded ? 

1. As to the first question, it hath been insisted for the 
plaintiff that he was not privy to the bargain and agree- 
ment, so as to him there .appears to be nothing illegal 
done by him. But we are all clearly of opinion, that the 
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whole of the transaction is to he considered as one entire 
agreement ; for the bond and note are both dated upon the 
same day, for payment of the same sum of money on the 
same day ; the manner of the transaction was to gild over 
and conceal the truth ; and whenever courts of law see 
such attempts made to conceal such wicked deeds, they will 
brush away the cobweb varnish, and show the transactions 
in their true light This is an agreement to stifle a pro- 
secution for wilful and corrupt perjury, a crime most 
detrimental to the commonwealth ; for it is the duty of 
every man to prosecute, appear against, and bring 
offenders of this sort to justice. Many felonies are not 
so enormous offences as perjury, and therefore to stifle a 
prosecution for pei'jury seems to be a greater offence than 
compounding some felonies. The promissory note was 
certainly void ; what right then hath the plaintiff to 
recover upon this bond, which was given to indemnify 
him from a note that was void? They are both bad, 
the consideration for giving them being wicked and 
unlawful. 

2. As to the second point, we are all of opinion that the 
bond is void ab initio, by the common law, by the civil 
law, moral law, and all laws whatever ; and it is so held 
by all writers whatsoever upon this subject, except in one 
passage in Grotius, lib. 2. cap. 11. sect. 9. where I think he 
is greatly mistaken, and differs from Puffendorf, lib. 3. 
cap. 8. sect. 8. who, in my opinion, convicts the doctrine of 
Grotius. In Justin. Instit. lib. 3. tit. 20. de turpi causd, 
sect. 23. Quod turpi ex oausd promissum est, veluti si 
quis homicidium vel sacrilegium se facturum promittat, 
non valet. And Vinnius, in his commentary, carries it so 
^ far as to say, you shall not stipulate or promise to pay 
money to a man not to do a crime. Si quis pecuniam pro- 
miserit, ne furtum aut ccedem faceret, aut sub conditione, 
si non fecerit, adhuc dicendum stipulationem nullius 
esse momenti ; cum hoc ipsum flagitiosum est, pecuniam 
pacisci quo flagitio abstineas. Dig. lib, 1. tit. 5. Code, 
lib. 4. tit. 7. to the same point. 

This is a contract to tempt a man to transgress the law, 
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to do that which is injurious to the community : it is void 
by the common law ; and the reason why the common law 
says such contracts are void, is for the public good. You, 
shall not stimulate for iniquity. All writers upon our 
law agree in this, no polluted hand shall touch the pure 
fountains of justice. Whoever is a party to an unlawful 
contract, if he hath once paid the money stipulated to be 
paid in pursuance thereof, he shall not have the help 
of a court to fetch it back again, you shall not have a 
right of action when you come into a court of justice 
in this unclean manner to recover it back. Piroml, 
0 ! proGul este profani. See Doct. & Stud. fo. 12, and 
chap. 24. 

3. The third point is, Whether this matter can be 
pleaded? It is objected against the defendant that he 
has no remedy at law, but must go and seek it in a court 
of equity : I answer, we are upon a mere point of common 
law, which must have been a question of law long before 
courts of equity exercised that jurisdiction which we now 
see them exercise ; a jurisdiction which never would have 
swelled to that enormous bulk we now see, if the judges 
of the courts of common law had been anciently as liberal 
as they had been in later times : to send the defendant in 
this case into a court of equity, is to say there never was 
any remedy at law against such a wucked contract as this 
is : we all know when the equity part of the Court of 
Chancery began. I should have been extremely sorry if 
this case had been without remedy at common law. JEst 
boni judicis ampliaTO juTisdictionem : and I say, est boni 
judicis aTiipliaTG justitiam^ therefore, whenever such 
cases as this come before a court of law, it is for the public 
good that the common law should reach them and give 
relief. I have always thought that formerly there was 
too confined a way of thinking in the judges of the 
common law courts, and that courts of equity have risen 
by the judges not properly applying the principles of the 
common law, being too narrowly governed by old cases 
and maxims, which have too much prevented the public 
from having the benefit of the common law. It is now 
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objected as a maxim, that the law will not endure a fact 
in fais dehors a specialty to be averred against it, and 
that a deed cannot be defeated by any thing less than a 
deed, and a record by a record, and that if there be no 
consideration for a bond it is a gift. I answer, that the 
present condition is for the payment of a sum of money, 
but that payment to be made was grounded upon a 
vicious consideration, which is not inconsistent with the 
condition of the bond, but strikes at the contract itself 
in such a manner as shows, that, in truth, the bond never 
had any legal entity, and if it never had any being at all, 
then the rule or maxim that a deed must be defeated by a 
deed of equal strength doth not apply to this case. The 
law will legitimate the showing it void ah initioy and this 
can only be done by pleading. Nothing is due under 
such a contract, then the law gives no action, the dehitnm 
never existed ; as much as if it had been said it shall he 
void because there is no debt ; but if this wicked contract 
be not pleadable, it will be good at law, be sanctified 
thereby, and have the same legal operation as a good and 
an honest contract, which seems to be most unreasonable 
and unrighteous, and therefore, unless I am chained 
down by law to reject this plea, I will admit it, and let 
justice take place. What strange absurdity would it be 
for the law to say that this contract is wicked and void, 
and in the same breath for the law to say, You shall not 
be permitted to plead the facts which clearly show it to 
be wicked and void I I am not for stirring a single pebble 
of the common law ; and without altering the least tittle 
thereof, I think it is competent, and reaches the case 
before us. Tor my own part, I think all the cases upon 
acts of parliament, with respect to making bonds, &a 
void, do wan'ant the receiving this plea and averment ; 
there is no direction in such acts of parliament given for 
the form and manner of pleading in those cases ; the end 
directs and sanctifies the means ; I think there is no 
difference between things made void by act of parliament, 
and things void by the common law: statute law and 
common law both originally flowed from the same foun- 
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tain, the legislature : I am not for giving any preference 
to either, but if to either, I should be for giving it to the 
common law. If there had ever been any idea or imagi- 
nation, that such a contract as this could have stood good 
at common law, surely the legislature would have altered 
it. There has been a distinction mentioned between a 
bond being void by statute, and at common law ; and it 
is said, that in the first case if it be bad, or void in any 
part, it is void in toto ; but that at common law it may be 
void in part, and good in part,* but this proves nothing 
in the present case. The judges formerly thought an 
act of parliament might be eluded if they did not make 
the whole void, if part was void. It is said, the statute 
is like a t 3 rrant, where he comes he makes all void, but 
the common law is like a nursing father, makes only 
void that part where the fault is, and preserves the rest. 
1 Mod. 85, 86. The case of a simoniacal contract may 
be reached by a plea; this proves the contract in the 
present case is to be avoided at common law. The two 
cases in Leon. I set one against the other, and lay no 
stress upon either ; infancy y coverturey duresSy <&c., apply 
directly to this case ; the plea shows a fact, which, if true, 
the bond never had any legal existence at all : as to a 
bond being a gift, that is to be repelled by showing it 
was given upon a bad consideration; you may thereby 
repel the presumption of donation. It has been objected, 
that the admission of such plea as the present will 
strike at securities by deed ; the answer is, that such a 
plea in the case of infancy, gaming, duress, &g,, &g., is 
admissible ; what is the plea of 7ion est factum ? ninety- 
nine in one hundred of them are false ; why then is such 
a plea to be received, and not the present plea ? I see 
no reason w^hy. I want no case to warrant my opinion, 
it is enough for ine if there be no case against me, and I 
think there is not. In 1 Hen. 7, 14, 16, b. Brian 
was then the Chief Justice, and his opinion there is 
founded upon what I have now said : Brian says, '' I do 
not see in any case in the world how a man can avoid a 
specialty by a bare matter of fact concerning the same 


* Seeposf in 
notis, p. 3i5. 


1 Lev. 20&. 
Hard. 464. 


Gr. Eliz. 623, 
697. 

Jenk. 108. 
Moor, 564. 
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deed, if so be that the deed, was ^ood at the commence^ 
ment ; ” but the present deed was never good Moor, 564, 
is a simoniacal contract pleaded to a bond, which was held 
a bad plea, because simony was not then considered as 
contrary to our law, but at this day, simony being against 
our law, such a plea would be good. The case in Comb. 
121, is nothing but an obiter dictum of a judge, to which 
I pay very little regard. 

4, As to the fourth point, I thinh, the plea is rightly 
pleaded, and concludes very properly in saying, And so 
the said bond is void.” It seems to me that non est 
factum could not have been properly said at the conclu-' 
sion of this plea after the special matter before alleged ; 
non est factum means nothing but that, I did not seal 
and deliver the bond ; ” and why non est factum may be 
pleaded by a feme covert I do not clearly see the reason, 
unless the law unites the husband and wife so closely, that 
it considers them as one and the same person, so that she 
without the husband cannot execute the deed. If two be 
jointly bound, and only one sued, he cannot plead non est 
factum, but ought to plead that another was bound with 
him. 5 Eep. 119, a. b. It is fair to tell the party what 
is your defence, upon what point you put your case : I 
think the right way is to conclude the plea as it is, And 
so the said writing obligatory is void, et hoc, &c., and so 
pray judgment if the plaintiflE* ought to have his action, &c., 
and do not see how he could say non est factum, when he 
sealed the deed ; but supposing the plea might have been 
more aptly concluded, yet it is well enough upon a general 
^ By Si. 4 demurrer, as this is,^ and we are all of opinion that judg- 
Amie, c. 16, jjient may be for the defendant ; that the averment 
pleaded is not contradictory, but explanatory of the con- 
dition ; that the bond was void ab initio, and never had 
any existence. Judgment for the defendant per totam 


curiam. 
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The principle established in 
Collins V. Blantern, viz. that ille- 
gality may be pleaded as a defence 
to an action on a deed, has been 
so often recognised, and is so well 
settled as law, that it would be 
useless to enter upon any long 
discussion respecting it. Since 
the case of Pole v. Harrohin, E. 
22 G. 3. B. R, reported 9 East, 
416, n., it has been generally un- 
derstood that an obligor is not 
restrained from pleading any 
matter which shows that the bond 
was given upon an illegal consi- 
deration, whether consistent or not 
with the condition of the bond!' 
Per Lord Ellenborough, L. C. J., 
Paxton V. Popham, 9 East, 421, 2. 
This, it will be remarked, carries 
the doctrine a step further than 
Collins V. Blantern, where • the 
illegality averred in the plea was 
consistent with the condition. So, 
too, a covenant that lands on 
which an annuity was secured were 
worth more than the annuity, did 
not whilst the annuity act was in 
force estop the gi’antor from show- 
ing the reverse. Doe d. Chandler 
v. Ford, 3 A. & E. 654. See further 
Prole V. Wiggins, 3 Bing. N. C. 
230. In Paxton v. Popham, the 
condition of the bond on which 
the action was brought stated that 
the defendants had borrowed of 
the plaintiff a sum of money, 
which was to run at respondentia 
interest on- the security of certain 
goods shipped from Calcutta to 
Ostend, for the repayment of which 
on the arrival of the ship the bond 


was conditioned. Plea, that the 
bond was given to cover the price 
of goods sold by the plaintiffs to 
defendants for the purpose of an 
illegal traffic from the East Indies, 
and that the plaintiffs knowingly 
assisted in preparing the goods for 
carriage upon such illegal voyage. 
On demurrer the court gave judg- 
ment for the defendants. Accord. 
Oreville v. Atkins, 9 B. & C. 462. 
But the illegality must [as a 
matter of substance] be made to 
appear clearly and with certainty 
upon the face of the plea. Hill 
V. Manchester and Salford Water- 
works Co., 2 B. & Ad. 552. Mit- 
tleholzer v. Fullarton, 6 Q. B. 989 ; 
Smith V. Mawhood, 14 M. & W. 
452; Simpson v. Lord Howden, 
9 Cl. & Fin. 61 ; Jones v. Waite, 
9 Cl. & Fin. [101; Hansford v. 
Copeland, 6 A. & E. 482 ; Royal 
British Bank v. ' Twrqwand, 5 E. 
& B. 248.] Thus, if the statute of 
9 Anne, cap. 14, against gaming, be 
pleaded to a bond, the plea must 
show at what game the money 
was lost. Colhorne v. Stockdale, 
1 Str. 493 ; [where the plea was 
held bad on demurrer to the repli- 
cation.] 

With respect to the different 
species of illegality pleadable to 
an action on a bond, it is impos- 
sible to do more than particularise 
a few of those which have actually 
come under discussion in reported 
cases. They may be divided into 
two classes, viz., 1. Where the 
illegality exists at common law ; 
and, 2. Where it is occasioned by 
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the enactments of some statute. 
Under the first class are compre- 
hended bonds, the conditions of 
which militate against public po- 
licy, see Egerton v. Brown- 
low, 4 H. of Lords Cases, 1 ; Hil- 
ton V. Echersley, [6 E. & B. 47 ; 
affirmed in error, Ib. 66 :] such, 
for instance, as bonds in general 
restraint of trade : the leading 
case on which subject, Mitchel v. 
Reynolds, [follows next] in this 
collection. See also Coppoch v. 
Bower, 4 M. & W. 361, where an 
agreement to withdraw an election 
petition, in consideration of money, 
was held void. As was also in 
Kirwan v. Goodman, 9 Dow! 380, 
a warrant of attorney given by an 
attorney to induce a party to for- 
bear proceeding against him on a 
penal rule; see Exp. Gritchley, 3 
Dowl. & L. 527 ; Ward v. Lloyd, 
6 M. & Gr. 85 ; 7 Scott, K R. 
499, S. 0. In Keir v. Leeman, 6 
Q. B. 808, [affirmed in error, 9 Q. 
B. 371,] it is laid down that a 
prosecution merely for an offence 
which might be made the subject 
of a civil action, for instance, a 
common assault, may legally be 
compromised ; but that if the 
offence be in the whole or in part 
of a public nature, no agreement 
to stifle a prosecution for it can 
be valid; as, for instance, if the 
prosecution be for an assault and 
riot. And a promissory note given 
as an inducement to forbear such 
a prosecution, e. g., for cheating 
at cards, would be ordered by a 
court of equity to be given up ; 


Osbaldiston v. Simpson, 13 Sim, 
513. In order, however, to invar 
lidate a contract on such grounds, 
the intention to interfere with the 
course of public justice must dis- 
tinctly appear; Ward v. Lloyd, 
supra. [An agreement to com- 
promise for a. sum of money 
a suit for a divorce upon the 
ground of adultery of the peti- 
tioner’s wife, will not be specific- 
ally performed in Chancery, Gibbs 
V. Hume, 31 L. J. Cha. 37.] In 
Simpson v. Lord Howden, 10 
A. & E. 793 ; 9 Cl. & Fin. 61, an 
agi'eement between shareholders 
of a proposed railway company 
and a peer, that he should with- 
draw all opposition and give his 
assent to the line, and that they 
should endeavour to alter the 
course of the line, and if the bill 
were passed in the then session, 
should in six months after it re- 
ceived the royal assent, pay him 
5000L as compensation for the 
damage which his property would 
sustain, was holden valid ; it not 
being shown that the money was 
promised as a consideration for 
the peer’s vote being given or 
withheld, or that the parties to 
the agreement intended to con- 
ceal it from other landholders on 
the line, or from the legislature, 
or that any fraud was committed 
or intended to be committed on 
anybody. [See the Scottish North 
Eastern Rail. Co. v. Steioart, 3 
Macq. H. of Lords, 382 ; Hare v. 
London and North Western Rail. 
Co., 2 Johns. & H. 80 ; 30 L. J. 
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Clia. ^VlyMcmnsell v. Midland, 
Rail, Go., 1 H, & M. 130 ; 32 
L. J. Cha. 5ia] 

A deed made in consideration 
of a future separation between 
husband and wife is void, Sindley 
V. Marquis of Westmeath, 6 B. & 
C. 200 ; Cochsedge v. Cochsedge, 14 
Sim. 244, though it may be other- 
wise where the consideration is an 
immediate one. Jee v, Thurlow, 
2 B. & C. 541. In fones v. Waite, 
5 Bing, N. C. 341, the Court of 
Exchequer Chamber agreed that 
a husband cannot legally sell his 
consent to a separation, though 
there was a difference of opinion 
on the question whether the facts 
stated upon that record amounted 
to such a sale. But where sepa- 
ration is inevitable, a contract 
settling the terms on which it is 
to take place is lawful, Wilson v. 
MiisJcett, 3 B. & Ad. 743; Jones 
V. Waite, 9 CL & Fin. 88, [4 M. & 
Gr. 1104 ;] Papps v. Webster, Cam. 
Scac. 1848 ; [Randle v. Gould, 8 
E. & B. 457 ;] and specific per- 
formance of such a contract may 
be decreed though there be no 
covenant by the trustees to in- 
demnify the hu'sband against the 
wife’s debts, Frampton v. Framp- 
ton, 4 Beav. 287 ; Clough v. Lam- 
bert, 10 Sim. 174 ; Jodrell v. 
Jodrell, 9 Beav. 45; Wilson v. 
Wilson, 14 Sim. 405, where part 
of the consideration was to put an 
end to a suit for nullity of mar- 
riage on the ground of impotency 
of the husband ; and the Vice- 
Chancellor, Sir Lancelot Shadwell, 


decreed a specific perfomance, and 
restrained the husband by injunc- 
tion from compelling the wife to 
proceed with the suit in the 
Ecclesiastical Court, though it was 
suggested that by the practice 
of that court no restitution of 
conjugal rights could be obtained 
pending the suit for nullity except 
by a proceeding in that suit. And, 
upon appeal to the House of 
Lords, notwithstanding an attack 
of the most general character 
and conducted with consummate 
ability upon the policy of separa- 
tion deeds, the decree of the Vice- 
Chancellor was affirmed, and the 
law, it is to be hoped, at length 
finally settled. 1 H. of Lords Cases, 
588 ; [ Vansittart v. Vansittart, 4 
Kay & J. 62, 27 L. J. Cha. 289, 
per Turner, L. J. ; Hunt v. Hunt, 
31 L. J. Cha. 161. In Hunt 
V. Hunt, Lord Chancellor West- 
bury restrained a husband from 
seeking restitution of conjugal 
rights contrary to a covenant in a 
separation deed. Upon appeal 
to the Lords the judges were 
summoned, and seven law lords, 
viz. : — Brougham, Cranworth, St. 
Leonards, Wensleydale, Chelms- 
ford, Kingsdown, and the Chan- 
cellor were present at the argu- 
ments. Mrs. Hunt died during 
the proceedings in Dom. Proc., and 
no judgment was delivered. It 
cannot, however, be doubted that 
the question of the propriety of the 
injunction is open to discussion. 
Covenants in a separation deed 
that the husband shall part with 
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tlie control, over his children are 
void on the ground of public 
policy. Vansittart v. VansittaH, 
Walrond v. Walrond, 1 Johns. 18, 
28 L. J. Cha. 97 ; see however 
Swift Y. Swift, 34 L. J. Cha. 394.] 
Bonds given on an immoral 
consideration, ex. gr. to induce the 
obligee to live with the obligor in 
a state of fornication [are void] ; 
Walker v. Perkins, 3 Burr. 1568; 
1 Bl. 517 ; though it is otherwise, 
where the bond is given in con- 
sideration of past seduction. Tur- 
ner V. Vaughan, 2 Wils. 339 ; IVye 
V. Moseley, 6 B. & G. 133 ; even 
though the obligor does not cease 
to cohabit with the obligee. Hall 
V. Palmer, 3 Hare, 532. [A mort- 
gage in consideration of a loan 
made to the mortgagor, whose 
daughter the mortgagee had se- 
duced, for the purpose of inducing 
him to allow a continuation of the 
intercourse was set aside in Wil- 
liams V. Bullmore, S3 L. J. Cha. 
461. A covenant in a deed of 
separation licensing the wife "rto 
live as if sole and unmarried, in 
such a way as she may think fit, 
free from all restraint,’’ does not 
invalidate it, Kendall v. Webster, 
1 H. & C. 440 ; 31 L. J. Exch. 492. 
A covenant to marry no one but 
the covenantee is void, Lowe v. 
Peers, 4 Burr. 2225 ; as to condi- 
tions in a will against the marriage 
of testator’s widow, see Newton v. 
Newton, 31 L. J. Cha, 690.] 

A bond conditioned to procure 
subscriptions for 9000 shares in a 
patent, which, by its terms, was 


assignable to no greater number 
them Jive persons, has been, before 
the statute allowing of such an 
assignment [(15 & 16 Viet. c. 83, 
s. 36)], held void for illegality. 
Duvergier v. Fellowes, 10 B. & C. 
827 ; 5 Bing. 248. In Pole v. 
Ear robin, 9 East, 416, n., the 
bond was to secure money agreed 
to be given for the discharge of a 
person unlawfully impressed, and 
was held void. And so in Ark-, 
wright v. Cantrell, 7 A. & E. 565, 
was a grant conferring a judicial 
office on a person interested in 
the matters to be decided. 

The illegality is equally fatal 
when created by statute ; thus 
a bond will be void for contra- 
vening' the provisions of 9 Anne, 
cap. 14, sec. .1, against gaming; 
see Colborne v. Stockdale, 1 Str. 
493 ; Mazzinghi v. Stephenson, 1 
Camp. 291 : those of 5 & 6 Edw. 
6, c. 16, sects. 2, 3, 4 ; [and 49 Geo. 
8, c. 126, s. 4,] against the sale of 
certain offices, Layng v. Paine, 
Willes, 571 ; Godolphin v. Tudor, 
Salk. 468 ; Law v. Law, 3 P. Wms. 
391 ; Hopkins v. Prescott, 4 C. B. 
578 ; [Grceme v. Wroughton, 11 
Exch. 146; JEicke v. Jones, 11 C. 
B. N. S. 631 ; Eyre v. Forbes, 12 
G. B. N. S. 191 ;] those of the sta- 
tutes of 31 Eliz. cap. 6, and 12 
Anne, stat. 2, cap. 12, against 
simony. See the great case of 
Ffytche v. The Bishop of London, 
1 East, 437, et notas; Fletcher v. 
Lord Sondes, S Bing. 501 ; [Gold- 
ham V. Edwards, 16 C. B. 437, 
affirmed in error, 18 C. B. 389 ; 
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Sweet V. Meredith, 31 L. J. Cha. 
817 ; 3 Giff 610 ; 32 L. J. Cha. 
147 ;] atid see st. 7 & 8 Geo. 4, c. 
25, and 9 Geo. 4, c. 94 ; see also 
the whole subject elaborately dis- 
cussed, Fox V. Bishop of Chester, 

6 Bing. 1. So a bond not within 
the protection of the act abolish- 
ing the usury laws, 17 & 18 Viet. c. 
90, is void, if it infringe the provi- 
sions of the statutes against Usury. 
See the notes to Ferrall v. Shofen, 
1 Wms. Saund. 294 ; [and Lane v. 
Horlock, 5 H. of Lords Cases, 580. 
Those provisions do not apply to 
cases where the principal is put 
in jeopardy, EowTcins v. Bennett, 

7 C. B. N. S. 507, An action has 
been held to lie on bills given after 
the repeal of the usury laws, in 
renewal of bills made before such 
repeal in consideration of a loan at 
usurious interest. Flight v. Reed, 1 
H. & C. 703 ; S, C. 32 L. J. Exch. 
265, sed qweere. The prices of 
butter sold in firkins not branded 
as required by 36 Geo. 3, c. 86, 
and of a building erected contrary 
to 18 & 19 Viet. c. 120, have been 
held not recoverable, Foster v. 
Taylor, 5 B. & Ad. 887 ; Stevens 
V. Gonrley, 7 C. B, N. S. 99.] A 
contract to perform at an un- 
licensed theatre is void. Levy v. 
Yates, 8 A. & E. 129 ; and a con- 
tract may be illegal, although not 
in contravention of the specific 
directions of a statute, if it be 
opposed to the general policy and 
intent thereof, Staines v. Wain- 
w-right, 6 Bing. N. C. 174 ; [see 
Pooley V. Quitter, 2 De G. & J. 


327 ; Mare v, Sandford, 1 Giff. 
288 ; Philpot V. St Georgds Hos- 
pital, 6 H. of Lords Cases, 338, 
349 ; and Howhins v. Bennet, 7 
C. B. N. S. 507. In Humphreys 
V. Welling, 1 H. & C. 7, a pro- 
missory note given to a debtor in 
consideration of a creditor with- 
drawing his opposition to the 
debtor’s obtaining a final order for 
protection in the Insolvent Debtors’ 
Court, was held void.] A bond 
given to secure payment of a debt 
from which the obligor had been 
discharged by certificate of con- 
formity under the Bankrupt Law 
Consolidation Act, 1849, is void, 
being a contract within the mean- 
ing of s. 204 of that act, Kidson 
V. Turner, 3 H. & N. 581. [So is 
a policy on an illegal voyage, 
Cunard v. Hyde, 29 L. J. Q. B. 
67. As to. deeds framed to avoid 
the mortmain acts, see Jeffries v. 
Alexander, Dom. Proc. 31 L. J. 
Cha. 9. As to maintenance and 
champerty, see Anderson v. Rat- 
cliff e, E. B. & E. 806 ; Sprye v. 
Porter, 7 E. & B. 58 ; Knight v. 
Bowyer, 27 L J. Cha. 521 ; Bain 
bridge v. Moss, 3 Jur. N. S. 58.] ^ 
It is laid down in some of the 
older cases, that where there are 
several conditions to a bond, and 
any one of them is void by statute, 
the whole bond is void, Norton v. 
Syms, Moore, 856 ; S. C. Hobart, 
14 ; Lee v. Colshill, Cro. Eliz. 599 ; 
Layng v. Paine, Willes, 571 ; [see 
also Payne v. Mayor of Brecon, 3 
H. & N. 572.] In Norton v. Syms, 
a distinction is taken in this respect 
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between covenants or conditions 
void by common law, and those 
that are void by statute. It is 
said that when some covenants in 
an indenture are void by common 
laWy and the others good, a bond 
for the performance of all the 
covenants may be good, so far as 
respects the covenants that are 
good. But otherwise, if any of 
the covenants be void by statute, 
there the bond is void in tato. See 
also 1 Mod, 35, 36 ; per BuUer, J., 
2 T. E. 139 ; the expressions of the 
Lord Chief Justice in the text; 
Isfeivman v. Newman^ 4 M. & S. 
68 ; and 5 Taunt. 746. However^ 
the expressions used in the books, 
which lay down that if one of the 
conditions of a bond be void by 
statute, the whole bond is void, 
must be understood to ‘apply only 
to cases where the statute enacts 
that all instruments containing 
any matter contrary thereto shall 
be void, for otherwise the common 
law rule will apply, and that part 
only will be void which contra- 
venes the provisions of the sta- 
tute, Gashell v. King, 11 East, 
165 ; Wigg v. Shuttleworth, 13 
East, 87 ; How v. Synge, 15 East, 
440 ; provided the good part be 
separable from, and not dependent 
on, the illegal part, Biddell v. 
Leader, 1 B. & 0. 327 ; Kerrison 
V. Oole, 8 East, 232 ; Wood v. 
Benson, 2 Tyrwh. 97. It is indeed 
clear that if a contract be made 
on several considerations, one of 
which is illegal, the whole pro- 
mise will he void, Featherstone v. 


Hutchinson, Cro. Eliz. 199 ; Waite 
V. Jones, 1 Bing. N. C. 662; 
Shackell v. Rosier, 2 Bing. N. 0. 
646; and Howden v. Haigh, 11 
A. & E. 1036 ; and that whether 
the illegality be at common law, 
or introduced by statute. Rer 
Tindal, C. J., in Shachell v. Rosier. 
The difference is, that every part 
of the contract is induced and 
affected by the illegal considera- 
tion ; whereas in ca^es where the 
consideration is tainted by no ille- 
gality, but some of the conditions 
(if it be a bond), or promises (if it 
be a contract of any other descrip- 
tion), are illegal, the illegality of 
those which are bad does not com- 
municate itself to, or contaminate, 
those which are good, except where, 
in consequence of some peculiarity 
in the contract, its parts are in- 
separable or dependent upon one 
another. See Malian v. May, 11 
M. & W. 653 ; Green v. Frice, 13 
M. & W. 695 ; Price v. Green, 15 
M. & W. 346 : [and Bourhe v. 
BLahe, 7 Irish C. L. Eep. 348.] 

It may be here observed, that 
though the illegality of one of the 
considerations vitiates the con- 
tract, yet it is otherwise if one or 
more of them be merely void and 
nugatory, as, for instance, a pro- 
mise by a man to pay his own 
just debts ; for then the void con- 
sideration is a nullity, and the 
others which remain support the 
contract. See Jones v; Waite, 5 
Bing. N. C. 341, and the authori- 
ties cited there by Ellis arguendo^ 
In order that a bond or other 
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contract may be void for disobe- 
dience to a statute, it is not neces- 
sary that the statute should con- 
tain words of positive prohibition. 
^‘The principle,’" said Tindal, C. 
J., in Le Begnis v. Armistead, 10 
Bing. 110, '"is very clearly ex- 
pressed by Holt, C. in Baftlett 
V. VinoT, Garth. 252. ' Every con- 
tract made for or about any matter 
or thing which is prohibited and 
made unlawful by statute, is a 
void contract, though the statute 
does not mention that it shall be 
so, but only inflicts a penalty on 
the oifender, because a penalty 
implies a prohibition, though there 
are no prohibitory words in the 
statute.’” Accord. Ferguson v. 
Norman, 5 Bing. N. C. 80 ; Cun- 
dell V. Dawson, 4 0, B. 376 ; [Ah- 
boU V. Rogers, 16 C. B. 277 ; Dcd- 
lax V. Jones, 26 L. J. Exch. 79 ;] 
see too Qas Light Co. v. Turner, 6 
Bing. IST. 0. 324, 5 Ib. 666, where 
it was held that the covenants in 
a lease, expressed to be granted 
for a purpose forbidden by statute, 
could not be enforced, (and it was 
there made a question, whether 
the landlord could ever recover 
the land, which, however, it should 
seem he might, see Treegoning v. 
Attenborough, 7 Bing. *97 ; FeretY. 
Hill, 15 C. B. 207 ; but see Scarf e 
V. M or gaol, 4 M. & W. 270). In 
Cope V. Rowlands, 2 M. & W. 157, 
[and Taylor v. Crowland Gas, &c., 
Co., 10 Exch. 293,] the court ne- 
gatived an idea that had existed, 
viz., that there was a difference be- 
tween the stringency of a statute 


for the protection of the subject 
and one for the protection of the 
revenue. 

Nice questions of construction, 
however, sometimes arise in de- 
termining whether the intention 
of a statute prescribing under 
penalties the mode of carrying on 
a particular trade according to 
certain rules for the protection of 
the revenue is merely to protect 
and increase the revenue by en- 
forcing the penalties against a 
trader who does not comply with 
the rules, or to render the con- 
tracts entered into by such trader 
illegal. See Johwon v, Hudson, 
11 East, 180. In Sonith v. Maw- 
hood, 14 M. & W. 452, it was laid 
down in conformity with the cases 
above cited, that where the intent 
of a statulb is to prohibit a con- 
tract, although that be only by the 
imposition of a penalty and for 
purposes of revenue, the contract 
is void and cannot be enforced by 
action ; but upon the construction 
of the statute then under con- 
sideration, the Excise License Act 
6 Geo. 4, c. 81, it was holden 
that the sections 25 and 26, which 
enforce penalties upon any manu- 
facturer, or dealer in, or seller of 
tobacco, who shall not have his 
name painted on his entered pre- 
mises, or shall not have obtained a 
license, had not the effect of avoid- 
ing a sale made by one who had 
not conformed to their provisions, 
or of defeating an action for the 
price. 

[The imposition (by the 57 Geo. 
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3; c. 60, s. 8) of a penalty on persons 
acting as brokers in London with- 
out license, disables such persons 
from recovering commission on 
contracts negotiated by them in 
defiance of the act, but does not 
affect their right to recover from 
their principals money paid at the 
request of the latter in fulfil- 
ment of the contracts. Smith v. 
Undo, 4 0. B. N. S. 395, S. C. 
affirmed in error, 5 G. B. N. S. 
587.] 

A contract will not become 
illegal by relation which was not 
so when made, although the party 
making it was bound by law , under 
a penalty to do a subsequent act, 
which has however been neglected ; 
thus where an attorney neglected 
to enter his certificate he was per- 
mitted to recover for %ork done 
before the expiration of the time 
allowed for entering it, Eyre v. 
SheUey, 6 M. & W. 270. And 
there may occur cases in which a 
contract, the performance of which 
could not have been enforced be- 
cause the contract itself was for- 
bidden, will become available if 
executed, because the policy of 
the statute which prohibits its en- 
forcement while in an executory 
state was to secure its execution, 
M‘Callan v. MoTtimer, 9 M. & W. 
640, where the seller of stock re- 
covered the price of stock actually 
transferred, although at the time 
of the contract to transfer the 
seller was not actually possessed 
of or entitled to the stock, and so 
the contract, while executory, as 


it is said, was incapable of being 
enforced by reason of the pro- 
visions of the Stock J obbing Act, 
7 Geo. 2, c. 8, s. 8 [repealed by 23 
Viet. c. 28. Money received by 
an agent to be applied to an 
illegal purpose may be recovered 
from him by his principal, before 
it has been so applied, Atkmson 
V. Denby, 6 H. & N. 778 ; 80 L. 
J. Exch. '861; affirmed in error 
Exch. 7 H. & N. 934; 31 L. J. 
862.] 

It seems, that a contract is not 
illegal or void, simply because 
private rights are interfered with 
by the act stipulated for; e. g., 
where the consideration is a breach 
of contract or of private trust, the 
contract may be enforced, and the 
persons injured by its performance 
are left to the ordinary means of 
redress; Walker v. Richardson, 
10 M. & W. 284 ; per Parke, B., 
Jackson v. Cobhin, 8 M. & W. 
797 ; per Vaughan, C. J., Rud- 
yards Case, 2 Vent. 23. 

In a modern case of great im- 
portance, the question arose whe- 
ther illegality vitiated the contract 
in which it existed only, or whe- 
ther its effect was such as also to 
vitiate any subsequent contract to 
do an act just in itself and not 
objectionable otherwise than for 
being part of the terms of the 
original contract, though such 
subsequent contract were under 
^seal, and for a good consideration, 
and the illegality wholly past and 
gone ? That was the case of 
Fisher v. Bridges, 2 E. & B. 118, 
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in the Queen’s Bench ; 3 E. & B. 
642, in the Exchequer Chamber. 
There to an action upon a cove- 
nant for pa 3 nnent of money, the 
defendant pleaded an agreement 
for a sale of land by the plaintiff 
to him, defendant, for a sum of 
money, to the intent, and in 
order, and for the purpose, as the 
plaintiff at the time of the agree- 
ment for sale well knew, that the 
land should be sold by lottery, 
contrary to the statute,” that 
afterwards, in pursuance of this 
illegal agreement, the lands were 
assigned, and that the defendant 
made the deed to secure payment 
to the plaintiff of part of the pur- 
chase-money which remained un- 
paid. The Court of Queen’s 
Bench held this to be a bad plea, 
upon the ground that it did not 
show that the deed of covenant 
was stipulated for in, or given 
under, or in contemplation, or 
furtherance of the illegal contract ; 
and to use the language of Erie, 
J., '' that whatever is entirely pos- 
terior to the illegal act may be 
supported as not being tainted 
with the illegality;” and they 
likened this case to that of a bond 
to provide an allowance for a 
woman with whom the obligor had 
cohabited. The Court of Exche- 
quer Chamber, however, were of a 
contrary opinion, saying, that '' It 
is . clear that the covenant was ^ 
given for payment of the purchase*^, 
money. It springs from, and is a 
creature of the illegal agreement, 
and as the law would not enforce 
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the original illegal contract, so 
neither will it allow the parties to 
enforce a security for the pur- 
chase-money, which, by the origi- 
nal bargain, was tainted with ille- 
gality.” The court then proceeded 
to deal with the cases respecting 
provisions in consideration of past 
cohabitation, as follows: — ''The 
case of Beaumont v. Reeve, [8 Q. 
B. 483], much relied upon in the 
court below, does not in our judg- 
ment affect the question. It is 
clear that past cohabitation and 
previous seduction are not good 
considerations for a parol pro- 
mise ; but they are not therefore 
illegal considerations. They are 
no considerations at all : and, in- 
asmuch as a bond, or other instru- 
ment under seal, is good without 
any consideration, it by no means 
follows that a covenant to pay a 
sum of money tainted with ille- 
gality, can be enforced merely 
because a bond for maintenance, 
founded upon past cohabitation or 
previous seduction, is good. If an 
agreement had been made to pay 
a sum of money in consideration 
of future cohabitation, and, after 
cohabitation, the money being un- 
paid, a bond had been given to 
secure that money, that would be 
the same case as this ; and such a * 
bond could not under such cir- 
cumstances be enforced.” 

/ ’ ^^is case belongs to a class 
^yrmch it has been the tendency of 
some modem decisions to enlarge, 
of solemn contracts not in them- 
selves transgressing any positive 
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rule of law, yet held to be void 
by reason of some constructive 
illegality, or supposed tendency 
to contravene public policy. The 
expression upon which the judg- 
ment of the Court of Exchequer 
Chamber turns, that the contract 
was void because it was '' to pay 
a sum of money tainted with ille- 
gality f is surely vague in itself 
and dangerous as a precedent. 
What may have been the true 
construction of the plea in Fisher 
V. Bridges, is a matter of small 
importance ; but it may be hoped 
that it is not too late, by the 
aid of the highest tribunal, to 
restore the rule of law laid down 
in the Court of Queen’s Bench. 
[Fisher v. Bridges was acted on 
in Geere v. Mare, 2 H. & C. SS9 ; 
33 L J. Exch. 50. In The A.-G. v. 
Hollingsworth, 2 H. &N. 416; and 
Flight V. Reed, 1 H. & C. 703 ; 
32 L. J. Exch. 265, the connexion 
of the instruments with the prior 
illegal transaction, was held not 
to be such as to vitiate them. 
The execution of a deed which is 
merely rendered void by a statute 
may be a sufi&cient consideration 
for a promise, as in Westlake v. 
Adams, 5 0. B. N, S. 248, where 
the giving of an indenture of ap- 
‘prenticeship which was void by 
reason of 8 Anne, c. 9, s. 39, because 
only part of the amount of the 
premium was stated in the instru- 
ment, was held to be a sujfficient 
consideration for a promise by the 
father of the intended apprentice 
to pay the master the rest of the 


premium, although service under 
such an indenture would not create 
the relation of master and appren- 
tice, even as against a wrong- 
doer enticing the latter away from 
the service. Cox v. Muncey, 6 0. 
B. K S. 375.] 

Keference may here be made 
to the modern case of Hawkes v. 
Eastern Counties Rail. Co. [5 H. 
of Lords Cases, 831], where the 
cases relating to what has been 
called the ultra vires doctrine re- 
specting contracts entered into by 
corporations, were discussed, and 
much qualified. Also to the 
case of Hilton v. Eckersley, [6 
E. & B. 47 ; affirmed in error, 
Ib. 66,] in which the doctrine 
was again avowed by high autho- 
rity, that a contract might be 
void as contrary to public policy, 
although not violating any rule of 
law, and the existence of such a 
doctrine was lamented. The law 
upon this subject is, it must be 
confessed, in an unsatisfactory 
state, and there seems but too 
much ground to fear that unless 
checked by a firm determination 
to uphold men’s acts, when not in 
violation of some known rule of 
law, and to treat decided cases 
having, a contrary tendency as ex- 
ceptional, it may degenerate into 
the mere private discretion of the 
majority of the court as to a sub- 
ject of all others most open to 
difference of opinion, and most 
liable to be affected by changing 
circumstances. 

[A corporation is bound by a 
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deed tinder its seal duly afSxed, 
unless illegality or fraud can be 
established. The Royal British 
Bank v. Turquancl, 5 E. & B. 248, 
affirmed in error, 6 E. & B. 327 ; 
Shrewsbury and Birmingham 
Rail, Go, V. N, W, Rail, Co,, 6 H. 
of Lords Cases, 113 ; Agar v. The 
A thenceum Life Assurance Society, 
8 C. B. N. S. 725 ; Prince of Wales 
Assurance Go, y, Harding, E. B. & 
E. 183; Bateman v. The Mayor, 
&G., of Ashton-under-Lyne, 3 H. & 
N. 572 ; Simpson v. Westminster 
Palace Hotel Go., 8 BL of L. 
Cases, 712 ; 6 Jur. N. S. 985 ; and 
the defence resting on the ultra 
vires doctrine exists only when 
the corporation is prohibited by 
law from entering into the con- 
tract upon which the action is 
brought. Corporations,'’ said 
Baron Parke, in an often-quoted 
passage, “which are creatures of 
law, are, when their seal is pro- 
perly affixed, bound just as indi- 
viduals are by their own contracts, 
and as much as ail the members 
of a partnership would be by a 
contract in which all concurred. 
But where a corporation is created 
by an act of parliament for par- 
ticular purposes, with special 
powers, then indeed another 
question arises : their deed, 
though under their corporate 
seal, and that regularly affixed, 
does not bind them, if it appear 
by the express provisions of the 
statute creating the corporation, 
or by reasonable inference Thom 
its enactments that the 'deed was 


ultra vires — ^that is, that the legis- 
lature meant that such a deed 
should not be made. The ques- 
tion,” continued the learned judge, 
referring to the case then before 
him, “ appears to me to be simply 
this, whether it can reasonably be 
made out from the statute that 
this covenant is ultra vires, or, in 
other words, forbidden to be en- 
tered into by either the plaintiffs 
or the defendants see The 
South Yorkshire Rail, &c. Co, v. 
The Great Horthern Rail. Go,, 9 
Exch. 84, 85 ; and the judgments 
of Lord Campbell, C. L, and of 
Erie, J., in The Mayor ofHomvich 
V. The Norfolk Rail, Co., 4 E. & B. 
413, 447 ; and of the court in The 
South Wales Rail, Go. v. Red- 
mond, 10 0. B. N. S. 675. Accord- 
ingly, in Payne v. The Mayor of 
Brecon, 3 H. & N. 572, a muni- 
cipal corporation was held to be 
liable upon its covenant to repay 
money borrowed on a mortgage of 
its land, although, by the 94th 
section of the Municipal Corpora- 
tion Act, it is provided that it 
shall not be lawful for corporations 
of this description to mortgage any 
of their lands without the consent 
of the lords of the treasury, and 
no such consent had, in fact, been 
obtained. See also Bateman v. 
The Mayor, &c., of Ashton-under- 
Lyne, 3 H. & N. 323, where a 
waterworks company was held 
liable (Bramwell, B., .dissentiente) 
on their contract to pay for certain 
work which they required for the 
purpose of making an application 
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to parliament for an extension of 
tlieir powers, and the ground of 
this decision was that the com- 
pany did not appear to be pro- 
hibited from entering into such a 
contract ; and Dorrett v. Harding^ 
1 C. B. K S. 524. A prohibition 
to enter into the contract may be 
implied ; for instance, such an 
implication may be made where 
the contract appears to be neces- 
sarily unconnected with the pur- 
pose of the company’s incorpora- 
.tion (see the judgment of Erie, J., 
in The Mayor of Forivick v. The 
Norfolk Rail Co., si^xj^a) ; as where 
for instance, a railway company, 
invested with no larger statutory 
powers than those usually given to 
such companies, carries on the 
business of coal-merchants. Attor- 
ney-General v. TheChreat North- 
ern Rail Co,, 1 Drew. & Sm. 
154. 

There is another class of cases 
relating to corporations esta- 
blished under acts of parliament, 
and more particularly to registered 
joint-stock companies, in which 
the contract sued upon has been 
such as the corporation could law- 
fully enter into ; but the question 
has been whether the fulfilment of 
some provision or regulation pre- 
scribed by the statute or deed of 
settlement constituting the corpo- 
ration, 'should be considered a 
condition precedent to the validity 
of the contract. In Frend v. Den- 
nett, 4 C. B. N. S. 576, a statutory 
requirement, by which local boards 
of health are empowered to con- 


tract so as to bind the rates of 
their districts, provided their con- 
tracts are under seal, was held to 
be a condition essential to the 
validity of their contracts. In 
Ernest v. Nicholls, 6 H. of Lords 
Cases, 401, a deed which pur- 
ported to be an assignment by 
one joint-stock company to another 
of its business, the latter covenant- 
ing to indemnify the former against 
its existing liabilities, was held to 
be invalidated under s. 29 of the 7 
& 8 Viet. c. 110, by the fact that 
one of the directors who executed 
it was interested in the contract. 
See In re South Essex Gas, &c., 
Go,, 1 J ohns. 480. The following 
cases, namely, The Prince of Wales 
&c. Assurance Co. v. Harding, E. 
B. & E. 183, where the deed of 
settlement required that the seal 
should not be affixed except by 
previous order of three directors, 
signed by them, Agar v. The 
A thenceum Life A ssurance Society, 
3 C. B. N. S. 725, where, by the 
deed of settlement, a resolution 
at a general meeting of the com- 
pany was required, in order to 
authorise the directors to borrow 
money, and Nowell v. The Mayor 
of Worcester, 9 Exch. 457, are 
decisions in which the violation of 
provisions not known to the par- 
ties contracting with the com- 
panies were held to afford no 
answer to actions against the 
companies on their contracts, 
although the infringement of 
these regulations might amount 
to breaches of trust as between 
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the shareholders and the directors 
of the companies. See also Bill 
V. The Darenth Valley Rail, Co., 
1 H. & N. 305. But persons 
dealing with incorporated com- 
panies are ordinarily bound to 
take notice of the terms both of 
the statutes constituting the com- 
panies and of their deeds of settle- 
ment, Balfour v. Ernest, 5 C. B. 
N. S. 601 ; In re Athenceum 
Society, 4 K. & J. 549 ; and the 
execution by directors on behalf 
of a company of an instrument 
which, upon the face of the deed 
of settlement, the directors could 
not have had authority to exe- 
cute, wilh not bind the com- 
pany. See In re Era Assurance 
Society, 2 Johns. & H. 400; 30 
L. J. Oha. 137 ; In re The State 
Fire Insurance Co,, 33 L. J. Cha. 
123. ''We may now take it for 
granted,” said J ervis, C. J., in The 
Royal British Bank v. Turquand, 
6 E. & B. 327, "that the dealings 
with these companies are not like 
dealings with other partnerships, 
and that the parties dealing with 
them are bound to read the statute 
and the deed of settlement, hut 
they are not hound to do more. 
And the party here, on reading 
the deed of settlement, would find, 
not a prohibition from borrowing, 
but a permission to do so on 
certain conditions. Finding that 
the authority might be made com- 
plete by a resolution, he would 
h^ve a right to infer the fact of a 
resolution authoiising that which 
on the face of the document, 


appeared to be legitimately done. 
See also the judgment of Wood, 
V. C., In re Athenceum Society, 
4 K. & J. 560, 561 ; The Prince of 
Wales Assurance Co. v. Harding, 
uhi supra; Agar y. The Athenceum 
Life Assurance Society, 3 C. B. 
N. S. 725. As to when contracts 
may be avoided by a company^ 
on the ground of fraud or ille- 
gality, the party seeking to en- 
force the contract having known 
that in fact the directors had 
exceeded their authority to the 
prejudice of their shareholders, 
see the judgment of Lord Camp- 
bell, C. J., in The Royal British 
Bank v. Turquand, 5 E. & B. 
261 ; The Prince of Wales Assur- 
ance Co. V. Harding, supra ; The 
Athenceum Life Assurance Co. v. 
Pooley, 3 De G. & J. 294 ; 28 L. 
J. Cha. 119; Haddon v. Ayers, 
28 L. J. Q. B. 105 ; and In re 
The Saxon Life Assurance Co., 
30 L. J. Cha. 207.] 

A question sometimes arises, 
whether, when a statute points 
out a particular mode for the 
performance of some act therein 
commanded, its enactments shall 
be taken to be imperative, or only 
directory ; in the former only of 
which cases an act done in a dif- 
ferent mode from that pointed 
out by the statute would be void. 
In Pearce v. Morrice, 2 A. & E. 
96, the following rule for dis- 
tinguishing between imperative 
and merely directory enactments, 
is given by Mr. Justice Taunton, 
" A clause is directory where the 


VOL. I. 


A A 



354 


COLLINS V, BLANTEEN. 


provisions contain mere matter of 
dii’ection; and no more ; but not 
so ■when they are followed by 
words of positive prohibition/’ 
See Rex v. Gravesend, 8 B. & Ad. 
240 ; Rex v. St Gregory, 2 A. & 
E. 106 ; RrooJcs v. Cock, 8 A. & E. 
138 ; Southampton Dock Com- 
pany V. Richards, 1 M. & Gr. 448 ; 
1 Scott, N. K S. C. 219 ; R. v. 
Birmingham, 6 B. & C. 29 ; 
Thompson v. Harvey, 4 H. & N. 
254 ; Wolverhampton Neio Water- 
vjorks Co. V. Hcmksford, 7 C. B. 
N. S. 795, where an act was re- 
quired to be done within a certain 
time ; Cole v. Green, 7 Scott, N. 
R., 682 ; [6 M. & Gr. 872, S. C. ;] 
where a particular mode of sig- 
nature of a contract was directed. 
'' It is ” (said Parke, B., in Gwynne 
v. Burnell, 2 Bing. N. C. 89) '' by 
no means any impediment to con- 
stming a clause to be directory, 
that if it is so construed there is 
no remedy for non-compliance 
with the direction. Thus, the 
statutes which direct the quarter 
sessions to be held at certain 
times in the year, are construed 
to be directory, Rex v. Justices of 
Leicester, 7 B. & C. 6. And the 
sessions held at other times are 
not void. Yet it would be diflS.- 
cult to say that there would be 
any remedy against the justices 
for appointing them on other 
than the times prescribed by the 
statute,” Thames Haven Bock 
Company v. Rose, 4 M & G. 552 ; 
5 Scott, N. R. 524, S. C. 

In Gillow V. Lillie, 1 Bing. N. C. 


696, the question was discussed, 
whether a joint deed executed by 
two persons, one of whom laboured 
under a statutory disability, would 
be void as against both, or only as 
against the one rendered incapable 
by statute ; but the point was not 
decided, as the court held that, 
the deed being several as well as 
joint, the defendant’s several lia- 
bility was sufficient to maintain 
the action. 

It is laid do-wn in l/\fhelpdalds 
Case, 5th Rep. 119, a; Stead v. 
Moon, Cro. Jac. 152; and ever 
since held, that illegality must be 
pleaded in answer to a bond or 
other deed, and cannot be taken 
advantage of under a plea of non 
est factum. See Mestayer v. Biggs, 
4 Tyrwh. 471 ; 1 C. M. & R. 110 ; 
where it was held that non-com- 
pliance with the provisions of the 
Annuity Act must be pleaded ; 
and so must fraud. [See Reg. 
Gen. (Pleading) Hil. T., 1853, 8 ;] 
Edwards v. Stephen, 1 Tyrwh. 209. 
In Hill V. Manchester and Salford 
Waterworks Company, 5 B. & Ad. 
874, a corporation was empowered 
by statute to raise money by bonds 
under their common seal, and the 
act directed that the issue of all 
such bonds should be sanctioned 
by the resolution of a meeting of 
proprietors, constituted in a par- 
ticular way. Certain bonds were 
issued by the agent, and sealed 
with the seal of the corporation, 
[in fact] not in pursuance of the 
resolution of any such meeting as 
the statute directed ; [but this 



COLLINS U BLANTEHN. 


S55 


fact couid only be established by 
the books of the corporation kept 
by its clerk.] The court [held 
that these books were not evi- 
dence, but expressed an opinion] 
that the non-compliance with the 
provisions of the statute, [if it 
could have been proved,] might 
[have been] given in evidence 
under non est factum. The gi*ound 
[of this opinion was] that as the 
corporation v/as the creature of 
the act, and had no powers but 
those which the act gave it, a 
bond not executed in conformity 
to the act [would not have been] 
in j)oint of fact executed by the 
corporation at all See Pontet v. 
Basingstoke Canal Go., 3 Bing, 
N. C. 433. The illegality too 
must be clearly shown, for it is a 
thing not to be presumed upon a 
dubious state of pleading, Jones v. 
Waite, 5 Bing. N. C. 350 ; 9 Cl. & 
Fin. 88, S. C. ; {Day v. Hemming, 
Q. B. 4th June, 1861.] 

With respect to fraud, that has 
been always considered pleadable 
as well as illegality, and it is 
pleadable only and cannot be 
given in evidence under non est 
factum, Edwards v. Brown, 1 C. & 


J . 307 ; [Reg. Gen. (Pleading) Hil. 
T. 1853, 8. But fraud may be 
pleaded generally. See Hill v. 
Montague, 2 M. & S. 377; Laiv- 
ton V. Elmore, 27 L. J. Exch. 141.] 
In a case at N. P., Lord Abinger 
held that where the party knows 
the effect of what he executes, 
proof that it was executed in con- 
sequence of previous fraud is not 
evidence under a plea of fraud, 
Mason v. Ditchbourne, 1 ML. & Rob. 
460. A new trial was moved for, 
and the Court of Exchequer made 
the rule absolute, in order that the 
question might be more distinctly 
raised, ibid, in notis, 2 C. M. & R. 
720, n. [The ruling at N. P. 
seems inconsistent with the judg- 
ment of the House of Lords in the 
case of Smith v. Kay, 7 H. of 
Lords Cases, 750.] 

Where it is sought to invalidate 
a deed on the ground of fraud, 
evidence of a consideration dif- 
ferent from that expressed may be 
given for the purpose of support- 
ing the deed, Gale v. Williamson, 
8 M. & W. 405 ; Pott v. Todhunter, 
2 Col. C. C. 76 ; [and see Harris 
V. Pickett, 4 H. & N. 1.] 
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[bEPORTBD 1 P. 'WILLIAMS, 181.] 

A bond or promise to restrain oneself from trading in a 
particular place, if made upon a reasonable con- 
sideration, is good. Secus, if it be on no reasonable 
consideration, or to restrain a man from trading 
at all. 

Debt upon a bond. The defendant prayed oyer of the 
condition, which recited, that whereas the defendant had 
assigned to the plaintiff a lease of a messuage and bake- 
house in Liquorpond Street, in the parish of St. Andrew's, 
Holborn, for the term of five years : now if the defendant 
should not exercise the trade of a baker within that parish, 
during the said term, or, in case he did, should within 
three days after proof thereof made, pay to the plaintiff 
the sum of fifty pounds, then the said obligation to be 
void. Quibus lectis et auditis, he pleaded, that he was a 
baker by trade, that he had served an apprenticeship to it, 
ratione cujus the said bond was void in law, per quod he 
did trade, prout ei bene licuit. Whereupon the plaintiff 
demurred in law. 

And now, after this matter had been several times 
argued at the bar, Parker, C. J., delivered the resolution 
of the Court. 

The general question upon this record is, whether this 
bond, being made in resti'aint of trade, be good ? 

And we are all of opinion, that a special consideration 
being set forth in the condition, which shows it was reason- 
able for the parties to enter into it, the same is good ; and 
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that the true distinction of this case is, not between pro- 
mises and bonds, but between contracts with and without 
consideration ; and that wherever a sufficient consideration 
appears to make it a proper and a useful contract, and 
such as cannot be set aside without injury to a fair con- 
tractor, it ought to be maintained ; but with this constant 
diversity, viz., where the restraint is general not to exercise 
a trade throughout the kingdom, and where it is limited to 
a particular place ; for the former of these must be void, 
being of no benefit to either party, and only oppressive, 
as shall be shown by-and-by. 

The resolutions of the books upon these contracts 
seeming to disagree, I will endeavour to state the law 
upon this head, and to reconcile the jarring opinions ; 
in order whereunto I shall proceed in the following 
method : — 

1st. Give a general view of the cases relating to the 
restraint of trade. 

2ndly. Make some observations from them. 

Srdly. Show the reasons of the differences which are to 
be found in these cases ; and ; 

4thly. Apply the whole to the case at bar. 

As to the cases, they are either first, of involuntary 
restraints against, or without a man’s own consent : or 
secondly, of voluntary restraints by agreement of the 
parties. 

Involuntary restraints may be reduced under these 
heads : — 

1st. Grants or charters from the crown. 

2ndly. Customs. 

Srdly. By-laws. 

Grants or charters from the crown may be, 

1st. A new charter of incorporation to trade generally, 
exclusive of all others, and this is void. 8 Co. 121. 

2ndly. A grant to particular persons for the sole exercise 
of any known trade ; and this is void, because it is a 
monopoly, and against the policy of the common law, and 
contrary to Magna Charta, 11 Co. 84^ 

Srdly. A grant of the sole use of a new invented art. 
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See the far- 
ther regulations 
introduced hy 
st. 5 & 6 W. 4, 
c. 83 ; 2 & 3 
Y. c. 57 ; 7 & 

8 Y. c. 69. 


f Restraints of 
this kind, 'v^he- 
ther by custom 
or by law, are 
now abolished 
in all boroughs 
by st. 5 & 6 W. 
4, e. 76, s. 14. 
Tliis act does 
not affect Lon- 
don. 


(а) Wolley v. 
Idle, 4 Burr. 
1951. 

(б) Yide Har- 
rison y. God- 
man, 1 Burr. 
12. Heslceth 
V. Brad dock, 

3 Burr. 1856, 


(c) Wannell v. 
Chamber of 
the City of 
London,! 8tra. 
675. ^heKing 
y, Harrison, 

3 Burr. 1322. 
Pierce v. Bar- 
imnij Cowp, 
269. 


and this is good, being indulged for the encouragement of 
ingenuity ; but this is tied up by the statute of 21 Jac. 1. 
cap. S. s, 6. to the term of fourteen years ; for after that 
time it is presumed to be a known trade, and to have 
spread itself among the people.^ 

Eestraints by custom are of three sorts : — 

1st. Such as are for the benefit of some particular 
persons, who are alleged to use a trade for the advantage 
of a community, which are good. 8 Co. 125. Cro. Eliz. 
803. 1 Leon. 142. Mich. 22 H. 6. 614. 2 Bulst. 195. 
1 Eoll. Abr. 561. 

2ndly. For the benefit of a community of persons who 
are not alleged, but supposed to use the trade, in order to 
exclude foreigners.*f* Dyer 279. b. W. Jones 162. 8 Co. 
121. 11 Co. 52. Carter 68. 114, held good. 

Srdly. A custom may be good to restrain a trade in a 
particular place, though none are either supposed or 
alleged to use it ; as in the case of Rippon. Eegister 
105, 106. 

Eestraints of trade by by-laws are these several ways : — 
1st. To exclude foreigners ; and this is good, if only to 
enforce a precedent custom by a penalty. Carter 68. 114. 
8 Co. 125 (a). But where there is no precedent custom, 
such by-law is void. 1 Eoll. Abr. 364. Hob. 210. 1 Bulst. 
11. 3 Keb. 808 (6). But the case in Keble is misreported 
for there the defendants did not plead a custom to exclude 
foreigners, but only generally to make by-laws, which was 
the ground of the resolution in that case. 

Sndly. All by-laws made to cramp trade in general, are 
void. Moor 576. 2 Inst. 47. 1 Bulst. 11. 

Srdly. By-laws made to restrain trade, in order to the 
better government and regulation of it, are good, in some 
cases (c), viz. if they are for the benefit of the place, and 
to avoid public inconveniences, nuisances, &c. Or for the 
advantage of the trade, and improvement of the com- 
modity. Sid. 284. Eajnn. 288. 2 Keb. 27. 873. and 

5 Go. 62. b., which last is upon the by-law for bringing 
all broad-cloth to Blachwell Hall, there to be viewed and 
marked, and to pay a penny fjer piece for marking : this was 
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held a reasonable by-law ; and indeed it seems to be only 
a fixing of the market ; for one end of all markets is, that 
the commodity may be viewed; but then they must 
not make people pay unreasonably for the liberty of 
trading there. 

In 2 Keb. 809. the case is upon a by-law for restraining 
silk-throwsters from using more than such a certain 
number of spindles, and there the by-law would have been 
good, if the reasons given for it had been true. 

Voluntary restraints by agreement of the parties are 
either, 

1st. Generator 

2ndly. Particular, as to places or persons. 

General restraints are all void, whether by bond, cove- 
nant or promise, &c., with or without consideration, and 
whether it be of the party’s own trade, or not. Cro. Jac. 
596. 2 Bulst. 136. Allen 67. 

Particular restraints are either, 1st, without consider- 
ation, all which are void by what sort of contract soever 
created. 2 H. 5. 5. Moor 115. 242. 2 Leon. 210. Cro. 

Eliz. 872. Noy98. Owen 143. 2 Keb. 377. March 191. 
Show. 2. (not well reported.) 2 Saund. 155. 

Or 2ndly, particular restraints are with consideration. 

Where a contract for restraint of trade appears to be 
made upon a good and adequate consideration, so as to 
make it a proper and useful contract, it is good. 2 Bulst. 
186. Rogers v. Parry. Though that case is wrongly 
reported, as appears by the roll which I have caused to 
be searched, it is B. B. Trim 11 Jac. 1 Rot. 223. And 
the resolution of the judges was not grounded upon its 
being a particular restraint, but upon its being a parti- 
cular restraint with a consideration, and the stress lies on 
the words, as the case is here, though as they stand in the 
book, they do not seem material. Noy 98. W. Jones. 
18 Cro. Jac. 596. In that case, all the reasons are clearly 
stated, and, indeed, all the books, when carefully examined, 
seem to concur in the distinction of restraints general 
and restraints particular, and with or without considera- 
tion, which stands upon very good foundation ; Volenti 
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non fit injnria : a man may, upon a valuable considera- 
tion, by his own consent, and for his own profit, give 
over his trade ; and part with it to another in a particular 
place. 

Palm. 171. Bragg v. Stanner. The entering upon the 
trade, and not whether the right of action accrued by 
bond; promise or covenant, was the consideration in that 
case. 

Vide March’s Kep. 77, but more particularly Allen’s 67, 
where there is a very remarkable case, which lays down 
this distinction, and puts it upon the consideration and 
reason of the thing. 

Secondly, I come now to make some observations that 
may be useful in the understanding of these cases. And 
they are, 

1st. That to obtain the sole exercise of any known 
trade throughout England, is a complete monopoly, and 
against the policy of the law. 

2ndly. That when restrained to particular places or 
persons, (if lawfully and fairly obtained,) the same is not 
a monopoly. 

Srdly. That since these restraints may be by custom, 
and custom must have a good foundation, therefore the 
thing is not absolutely, and in itself, unlawful. 

4thly. That it is lawful upon good consideration for a 
man to part with his trade. 

5thly. That since actions upon the case are actions 
injnriariim, it has been always held, that such actions 
will lie for a man s using a trade contrary to custom, or his 
own agreement ; for there he uses it injuriously. 

6thly. That where the law allows a restraint of trade, 
it is not unlawful to enforce it with a penalty. 

7thly. That no man can contract not to use his trade 
at all. 

Sthly. That a particular restraint is not good without 
just reason and consideration. 

Thirdly, I propose to give the reasons of the differences 
which we find in the cases ; and this I wall do, 

. 1st. .With respect to involuntary restraints, and 
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2ndly. With regard to such restraints as are volun- 
tary. 

As to involuntary restraints, the first reason why such 
of these, as are created by grants and charters from the 
crown and by-laws, generally, are void, is drawn from the 
encouragement which the law gives to trade and honest 
industry, and that they are contrary to the liberty of the 
subject. 

2ndly. Another reason is drawn from Magna Charta, 
which is infringed by these acts of power ; that statute 
says, nullus liber homo, &c., disseisetur de libero tene- 
mento vel libertatihus, vel liberis consuetudinibus mis, 
&c., and these words have been always taken to extend to 
freedom of trade. 

But none of the cases of customs, by-laws to enforce 
these customs, and patents for the sole use of a new 
invented art, are within any of these reasons ; for here no 
man is abridged of his liberty, or disseised of his free- 
hold ; a custom is lex loci, and foreigners have no pretence 
.of right in a particular society, exempt from the laws of 
that society ; and as to new invented arts, nobody can be 
said to have a right to that which was not in being before ; 
and therefore it is but a reasonable reward to ingenuity 
and uncommon industry. 

I shall show the reason of the differences in the cases 
of voluntary restraint. 

1st. Negatively. 

2ndly. Affirmatively. 

I. Negatively ; the true reason of the disallowance of 
these in any case, is never drawn from Magna Gharta ; 
for a man may, voluntarily, and by his own act, put him- 
self out of the possession of his freehold ; he may sell it, 
or give it away at his pleasure. 

2ndly. Neither is it a reason against them that they are 
contrary to the liberty of the subject; for a man may, by 
his own consent, for a valuable consideration, part with 
his liberty : as in the case of a covenant not to erect a 
mill upon his own lands. J. Jones, 13 Mich. 4, Ed. 3, 57. 
And when any of these are at any time mentioned as 
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^ [Lege “ not 
prohibited.”] 


reasons upon the head of voluntary restraints, they are to 
he taken only as general instances of the favour and 
indulgence of the law to trade and industry. 

3rdly. It is not a reason against them, that they are 
against law, I mean in a proper sense, for in an improper 
sense they are. 

All the instances of conditions against law in a proper 
sense, are reducible under one of these heads. 

1st. Either to do something that is malum in se, or 
malum prohihitum. 1 Inst. 206. 

2ndly. To omit the doing of something that is a duty. 
Palm. 172. Hob. 12. Norton v. Sims. . 

3rdly. To encourage such crimes and omissions. Fitz- 
herb. tit. Ohligationy 13. Bro. tit. Obligation, 34. Dyer 
118. 

Such conditions as these, the law will always, and with- 
out any regard to circumstances, defeat, being concerned 
to remove all temptations and inducements to those 
crimes ; and therefore, as in 1 Inst. 206, a feoffment shaU 
be absolute for an unlawful condition, and a bond void. 
But from hence I would infer, 

1st. That where there may be a way found out to per- 
form the condition, without a breach of the law, it shall 
be good. Hob. 12. Cro. Gar. 22. Perk. 228. 

2ndly. That all things prohibited* by law may be 
restrained by condition; and therefore these particular 
restraints of trade, not being against law, in a proper 
sense, as being neither mala^ in se, nor mala prohibita, 
and the law allowing them in some instances, as in those 
of customs and assumpsits, they may be restrained by 
condition. 

II. Affirmatively ; the true reasons of the distinction 
upon which the judgments in these cases of voluntary 
restraints are founded are, 1st, the mischief which may 
arise from them, 1st, to the party, by the loss of his liveli- 
hood, and the subsistence of his family ; 2ndly, to the 
public, by depriving it of a useful member. 

• Another reason is, the great abuses these voluntary 
restraints are liable to ; as for instance, from corporations. 
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who ai'e perpetually labouring for exclusive advantages in 
trade, and to reduce it into as few hands as possible ; as 
likewise from masters, who are apt to give their appren- 
tices much vexation on this account, and to use many 
indirect practices to procure such bonds from them lest 
they should prejudice them in their custom, when they 
come to set up for themselves. 

Srdly. Because, in a great many instances, they can be 
of no use to the obligee; which holds in all cases of 
general restraint throughout England; for what does it 
signify to a tradesman in London^ what another does at 
Newcastle ? and surely it would be unreasonable to fix a 
certain loss on one side, without any benefit to the other. 
The Roman law would not enforce such contracts by an 
action. See Puff., lib. 5. c. 2, sect. 3. 21 H. 7. 20. 

4thly. The fourth reason is in favour of these contracts, 
and is, that there may happen instances wherein they 
may be useful and beneficial, as to prevent a town from 
being overstocked with any particular trade : or in case 
of an old man, who finding himself under such circum- 
stances either of body or mind, as that he is Hkely to he 
a loser by continuing his trade, in this case it will he 
better for him to part with it for a consideration, that hy 
selling his custom, he may procure to himself a livelihood, 
which he might probably have lost, by trading longer. 

5thly. The law is not so unreasonable as to set aside a 
man's own agreement for fear of an uncertain injury to 
him, and fix a certain damage upon another : as it must 
do, if contracts with a consideration were made void. 
Barrow v. Wood, March Bep. 77. Mich. 7 Ed. 3. 65. 
Allen 67. 8 Co. 121. 

But here it may be made a question, that suppose it 
does not appear whether or no the contract be made upon 
good consideration, or be merely injurious and oppressive, 
what shall be done in this case ? 

Resp. I do not see why that should not be shown by 
pleading ; though certainly the law might be settled either 
way without prejudice ; but as it now stands, the rule is, 
that wherever such contract stat indifferenter, and, for 
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aught appears, may be either good or had, the law pre- 
sumes it primd facie to be bad, and that for these reasons : 

1st. In favour of trade and honest industry. 

2ndly. For that there plainly appears a mischief, but 
the benefit (if any) can be only presumed ; and in that 
case, the presumptive benefit shall be overborne by the 
apparent mischief. 

3rdly. For that the mischief (as I have shown before) 
is not only private, but public. 

4thly. There is a sort of presumption, that it is not 
of any benefit to the obligee himself, because it being a 
general mischief to the public, everybody is affected 
thereby : for it is to be observed, that though it be not 
shown to be the party’s trade or livelihood, or that he 
had no estate to subsist on, yet all the books condemn 
those bonds, on that reason, viz,, as taking away the 
obligor’s livelihood, which proves that the law presumes 
it ; and this presumption answers all the difficulties that 
are to be found in the books. 

As, 1st, That all contracts, where there is a bare 
restraint of trade and no more, must be void; but this 
taking place only where the consideration is not shown, 
can be no reason why, in cases where the special matter 
appears, so as to make it a reasonable and useful contract, 
it should not be good; for there the presumption is ex- 
cluded, and therefore the courts of justice will enforce 
these latter contracts, but not the former, 

2ndly. It answers the objection, that a bond does not 
want a consideration, but is a perfect contract without it ; 
for the law allows no action on a nudum pactum, but 
every contract must have a consideration, either expressed, 
as in assumpsits, or implied, as in hands and covenants, 
but these latter, though they are perfect as to the form, 
yet may be void as to the matter : as in a covenant to 
stand seised, which is void without a consideration, though 
it be a complete and perfect deed. 

3rdly. It shows why a contract not to trade in any 
part of England, though with consideration, is void ; for 
there is something more than a presumption against it. 
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because it can. never be useful to any man to restrain 
another from trading in all places, though it may be to 
restrain him from trading in some, unless he intends a 
monopoly, which is a crime. 

4thly. This shows why promises in restraint of trade 
have been held good ; for in those contracts, it is always 
necessary to show the consideration, so that the pre- 
sumption of injury could not take place, but it must be 
governed by the special matter shown. And it also 
accounts not only for all the resolutions, but even all the 
expressions that are used in our books in these cases ; 
it at least excuses the vehemence of Judge Hull in 2 H. 
5, fol. quinto ; for suppose (as that case seems to be) a 
poor weaver, having just met with a great loss, should, in 
a fit of passion and concern, be exclaiming against his 
trade, and declare that he would not follow it any more, 
&c., at which instant, some designing fellow should work 
him up to such a pitch, as, for a trifling matter, to give 
a bond not to work at it again, and afterwards when the 
necessities of his family and the cries of his children 
send him to the loom, should take advantage of the 
forfeiture, and put the bond in suit ; I must own, I think, 
this such a piece of villany, as is hard to find a name for ; 
and therefore cannot but approve of the indignation that 
judge expressed, though not his manner of expressing it. 
Surely it is not fitting that such unreasonable mischievous 
contracts should be countenanced, much less executed by 
a court of justice. 

As to the general indefinite distinction made between, 
bonds and promises in this case, it is in plain words this, 
that the agreement itself is good, but when it is reduced 
into the form of a bond, it immediately becomes void ; 
but for what reason see 3 Lev. 241. Now, a bond may 
be considered two ways, either as a security, or as a 
compensation; and, 

1st. Why should it be void as a security 'I Can a man 
be bound too fast from doing an injury ? which I have 
proved the using of a trade contrary to custom or pro- 
mise, to be. 
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2ndly. Why should it be void as a compensation ? Is 
there any reason why parties of full age, and capable of 
contracting, may not settle the quantum of damages for 
such an injury ? Bract., lib. 3, c. 2, s. 4. 

It would be very strange, that the law of England, that 
(a) Grantham (a) delights SO much in certainty, should make a contract 
WilUanis%l4.* when reduced to certainty, which was good when 
loose and uncertain : the cases in March! 8 Rep. 77, 101, 
and also Show, 2, are but indifferently reported, and not 
warranted by the authorities they build upon. 

1st Objection. In a bond the whole penalty is to be 
recovered, but in assumpsit only the damages. 

Resp. This objection holds equally against all bonds 
whatsoever. 

2nd Objection. Another objection was, that this is like 
the case of an infant, who may make a promise but not 
a bond, or that of a sheriff who cannot take a bond for 
fees. 

Resp. The case of an infant stands on another reason, 
viz., a general disability to make a deed, but here both 
parties are capable ; neither is it the nature of the bond, 
but merely the incapacity of the infant, which makes a 
bond by him void, since there a surety would be liable ; 
but it is otherwise here. 

Also the case of a sheriff is very different; for at 
common law he could take nothing for doing his duty 
but the statute has given him certain fees : but he can 
neither take more, nor a chance for more, than that 
allows him. 

3rd Object. It was further objected, that a promise is 
good, and a bond void, because the former leaves the 
matter more at large to be tried by a jury ; but what is 
there to be tried by a jury in this case ? 

Resp. 1st. It is to be tried whether upon consideration 
of the circumstances the contract be good or not ? and 
that is matter of law, not fit for a jury to determine. 

2ndly. It is to ascertain the damages ; but cui bono 
(say they) should that be done ? Is it for the benefit of 
the obligor 1 
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Resp. Certainly it may be necessary on that account, 
fo,r these reasons : — 

1st. A bond is a more favourable contract for him than 
a promise ; for the penalty is a repurchase of his trade 
ascertained beforehand (a), and on payment thereof he 
shall have it again ; he may rather choose to be bound 
not to do it under a penalty, than not to do it at all. 

2ndly. However it be, it is his own act 

Srdly. He can suffer only by his knavery, and surely 
courts of justice are not concerned lest a man should pay 
too dear for being a knave. 

4thly. Restraints by custom may (as I have proved) be 
enforced with penalties which are imposed without the 
party’s consent ; nay, by the injured party without the 
concurrence of the other ; and if so, then d fortiori he 
may bind himself by a penalty. 

Object It may perhaps be objected, that a false recital 
of a consideration in the condition may subject a man 
to an inconvenience, which the law so much labours to 
prevent. 

Resp, But this is no more to be presumed than false 
testimony, and in such a case I should think the defendant 
might aver against it ; for though the rule be, that a man 
is estopped from averring against anything in his own 
deed, yet that is, supposing it to be his deed ; for where 
it is void it is otherwise, as in the case of a usurious 
contract.^ 

The application of this to the case at bar is very plain. 
Here the particular circumstances and consideration are 
set forth, upon which the court is to judge, whether it be 
a reasonable and useful contract. 

The plaintiff took a baker’s house, and the question is 
whether he or the defendant shall have the trade of this 
neighbourhood ? The concern of the public is equal on 
both sides. 

What- makes this the more reasonable is, that the 
restraint is exactly proportioned to the consideration, viz.^ 
the term of five years. 

To conclude. In all restraints of trade, where nothing 


(a) Scd vide 
Hardy v. 
Martin^ 1 Bro. 
Cba. Rep. 419, 
note. [See 
Howard v. 
Woodtoard^ 

84 L. J. Cba. 
47 ; Barrett v. 
Blagrave^ 5 
Ves. 555 ; 
Fletcher v. 
Dyche, 2 T. R. 
82 , ])er Bidlery 
J, ; Sainter v, 
Ferguson, 1 
Mac. & G. 286 j 
Barton v. 
Glover^ Holt, 
43 ; Carnes v. 
Nisbett^ 7 H. 
&N. 158; 30 
L J. Exch. 

348 ; Same v. 
Same, 7 H. <& 
N. 778 ; 31 L. 
J. Exch. 273, 

S. 0.; Thorn- 
ton V. Kendall, 
Wood, V.-C , 

10 February, 
1863; Clai^k 
V. Watkins, 
Stuart, V.*C., 
15 January, 
1863.] 


* Accord- Col- 
lins V. Blau- 
tern, ante, p. 
325, et notes. 
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more appears, the law presumes them had ; but if the 
circumstances are set forth, that presumption is excluded, 
and the court is to judge of those circumstances, and 
determine accordingly ; and if upon them it appears 
to be a just and honest contract, it ought to be main- 
tained. 

For these reasons we are of opinion, that the plaintiff 
ought to have judgment. 


The general rule is, that all 
restraints of trade, which the law 
so much favours, if nothing more 
appear, are bad. This is the rule 
which is laid down in the famous 
case of Mitchel v. Reynolds, which 
is well reported in 1 P. Wms. 
181, in which Lord Macclesfield 
took such great pains, and in 
which all the cases and arguments 
in relation to this matter are 
thoroughly weighed and consi- 
dered : but to this general rule 
there are some exceptions ; as, 
first, if the restraint be only par- 
ticular in respect to the time or 
place, and there be a good con- 
sideration given to the party re- 
strained. A contract or agree- 
ment upon such consideration, so 
restraining a particular person, 
may be good and valid in law, 
notwithstanding the general rule, 
and this was the very case of 
Mitchel V. Reynolds!' Per Willes, 
C. J., in the Master, &c,, of Oun- 
mahers v. Fell, Willes, 388. See 
Stuart V. Nicholson, 3 Bing. K C. 
113. The sanae principles are re- 
cognised in the judgment of the 
court in Gale v. Reed, 8 East, 83, 


in a variety of cases, both previous 
and subsequent, particularly in 
Ghesman v. Nainby, 2 Str. 739 ; 3 
Bro. P. 0. 349 ; which received the 
successive decisions of the Kings 
Bench, Common Pleas, and House 
of Lords. The reader will find all 
the authorities collected in Young 
V. Timmins, 1 Tyrwh. 226 ; 1 C. & 
J. 331 ; and the rule to be collected 
from them all is stated' in that 
case by Vaughan, B., p. 241, viz., 
any agreement by bond or other- 
wdse in general restraint of trade, 
is illegal and void. But such a 
security given to effect a partial 
restraint of trade may be good or 
bad, according as the considera- 
tion is adequate or inadequate.” 
In order, therefore, that a contract 
in restraint of trade may be valid 
at law (for even then equity, is 
loth to enforce it specifically, if 
the terms be at all hard, or even 
complex, Kimberley v, Jennings, 
1 Sim. 340, though in [many] cases 
it will do so, Kemble v. Kean, 6 
Sim. 335 ; Whittaker v. Howe, 3 
Beav. 383 ; {Avery v. Langford, 
Kay 663 ; Turner v. Evans, 2 De 
G. M. & G. 746 ; Benwell v. Inns, 
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3av. 307 ; 26 L. J. Cha. 663 ; 
low V. Wallingford, 12 Jur. 

, the restraint must be first 
tl ; secondly, upon an ade- 
i, or, as the rule now seems 
i, not on a mere colourable 
ieration ; and there is a third 
site, ^ namely, that it should 
easonable, the meaning of 
1 shall be presently con- 

3d. 

'st, the restraint must be par- 
It was decided so early as 
eign of Henry V. that a con- 
imposing a general restraint 
ade is void. Indeed, Hull, J., 
into a passion at the very 
of a bond imposing such a 
ition, and exclaimed, with 
fervour than decency: ‘'A 
intent vous purres aver de- 
e sur luy que Tobligation est 
i eo que le condition est 
inter common ley, et per 
/, si le plaintiff fuit icy, il 
al prison tanque il ust fait 
aw Roy!' [2 Hen. V. fo. 5, 
6,] The law,” said Best, 0. J., 
iomer v. Ashford, 3 Bing. 328, 
1 not permit any one to re- 
n a person from doing what 
own interest and the public 
ire require that he should do. 

deed, therefore, by which a 
on binds himself not to em- 
his talents, his industry, or 
capital in any useful under- 
ng in the kingdom, would be 
. But it may often happen 
individual interest and gene- 
convenience render engage- 
rs not to carry on trade, or to 

rOL. I. 


act in a profession, in a particular 
place, proper.” Such partial re- 
straints were upheld in Ohesman 
V. Nainhy, in Clerk v. Comer, Cas, 
temp. Hardw. 53, where a bond 
was conditioned not to carry on 
trade within the city of West- 
minster, or bills of mortality; in 
Davis V. Mason, 5 T. E. 118, and 
in Bunn v. Guy, 4 East, 190, 
where an attorney bound himself 
not to practise within London, 
and 150 miles from thence. See 
remarks on this case in Bozon v. 
Farlow, Meriv. 472. In Whit- 
taker V. Howe, 3 Beav. 383, a case 
which seems to go further than 
any other, and the correctness of 
which notwithstanding the elabo- 
rate reasoning whereon the judg- 
ment proceeded may perhaps be 
questioned, the agreement was by- 
attorneys and solicitors not to 
practise in Great Britain for the 
space of twenty years without the 
consent of the gentleman to whom 
they had sold their business, and 
Lord Langdale, M. K., ‘^having 
regard to the nature of the pro- 
fession, to the limitation of time, 
and to the decision that the dis- 
tance of 100 miles does not de- 
scribe an unreasonable boundary,” 
upheld the contract. [For the same 
reason a covenant by a horse-hair 
manufacturer, not to carry on trade 
within 200 miles of Birmingham 
was held binding, Harms v. Par- 
sons, 32 L. J. Cha. 247. J In 

Proctor V. Sargent, 2 M. & G. 31, 
2 Scott, N. R. 289, S. C., the con- 
tract was that the defendant, who 
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was about to enter the service of 
the plaintiff, a cowkeeper and 
milkman, should not dming the 
service, or within two years ^after 
quitting or being discharged there- 
from, carry on the business of a 
cowkeeper, milkman, milkseller, 
or milk-canier within five miles 
of Northampton-square. [And see 
Bemvell v. Imis, 24 Beav. S07, 
where an injunction to restrain 
the breach of a similar agreement 
was granted.] In Rannie v. Irvine, 
8 Scott, K E., 674, 7 M. & Gr. 
969, S. C., it was against solicit- 
ing the custom of, or knowingly 
supplying bread or flour to any 
of the customers then dealing at 
a baker’s shop, the lease and 
goodwill of which were sold. In 
Leighton v. Wales, 3 M. & W. 545, 
the restraint was against running 
any coach on a particular road. 
[In Mumford v. Oething, 7 C. B. 
N. S. 305, the restraint was upon 
a commercial traveller and against 
his ever travelling for any other 
firm than the plaintiff’s within the 
district in which they employed 
him.] In Gale v. Reed, 8 East, 79, 
the restraint was partial in a dif- 
ferent way. There the defendant 
covenanted not to exercise the 
business of a rope-maker during 
his life, except on government 
contracts, and to employ the plain- 
tiffs exclusively to make all the 
cordage which should be ordered 
of him by his friends or connexions. 
The plaintiffs were to allow him 
two shillings per cwt. on the cord- 
age made on his recommendation 


for such of his friends or con- 
nexions whose debts should turn 
out to be good ; and were not to 
be compelled to furnish goods to 
any whom they should be disin- 
clined to trust. The court held 
this agreement good, considering 
that they must construe* the whole 
of it together, and that, construing 
it together, it appeared not to be 
the intention of the plaintiffs to 
restrain the defendant from sup- 
plying such of his connexions as 
they themselves did not think fit 
to trust. In Ward v. Byrne, 5 M. 
& W. 561, a bond conditioned not 
to follow or be employed in the 
business of a coal merchant for 
nine months was held void. So 
was a covenant not to carry on 
the business of a brewer, or mer- 
chant, or agent, for the sale of ale, 
in S. or elsewhere, or in any other 
manner soever be concerned in the 
said business during a term of ten 
years, in Hinde v. Gray, 1 & 

Gr. 195, 1 Scott, N. E. 123, S. G. 
But perhaps that might now be 
considered a valid covenant so far 
as it related to S., though void as 
to the rest : Price v. Green, 16 M. 
& W. 396. [Where the condition 
of a bond given by an agent to his 
employers was that he would faith- 
fully serve them, and not do busi- 
ness in their trade within ten 
miles of T. for himself, or any 
other person or firm, the restraint 
was held to be only '' durante 
servitio!' King v. Hansell, 5 H. 
& N. 106; Carnes v. Kisbett, 31 
L. J. Exch, 273. As to the effect 
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of partiality or universality in 
respect of time in the case of 
restraints, otherwise bad or good 
with regard to space, see the ob- 
servations of Parke, B., in Ward 
V. Byrne, 5 M. & W. 548; of 
Byles, J., in Mnmford v. Gething, 
7 a B. N. S. 317; Whittaker v. 
Howe, 8 Beav. 883 ; and Jones v. 
Bees, 1 H. & N. 189.] 

Where the restraint is partial 
in respect of space, the proper 
way of measuring the distance is 
to take the nearest mode of access 
to the point whence it is to be 
reckoned. Leigh v. Hind, 9 B. & 
0. 774, 4 M. & .R 597, S. C. ; 
Atkins V. Kinnier, 4 Exch. 776 ; 

[ Qumre, for in Leigh v. Hind, Baron 
Parke thought the measurement 
should be in a straight line from 
point to point; and in that case 
the question was not whether 
the measurement should be in a 
straight line, or by the nearest 
way of access, but whether it 
should be by the nearest or by the 
usual mode of access. In Atkins 
V. Kinnier, the deed expressly 
prescribed how the measurement 
should be made, namely, measur- 
ing by the usual streets or ways 
of approach,” which words were 
held to mean, not by the most 
frequented public ways, but by 
any of the usual public ways. 
These cases, therefore, are not 
authorities against the view that 
where the agreement is silent as 
to the mode of ascertaining the 
distance, the measurement should 
be in a straight line; and this 


view has been acted upon in 
the recent case of Bwignan v. 
Walker, 1 Johns. 446. For ana- 
logous cases, see R, v. Saffron 
Weyden, 9 Q. B. 76 ; Lake v. 
ler, 5 E. & B. 92 ; Jewel v. Stead, 
6 E. & B. 350.] 

Upon the second point, namely, 
the adequacy of the consideration, 
some confusion, rather verbal than 
substantial, had at one time 
crept into the judgments, thus it 
was held in Young v. Timmins, 
1 Tyrwh. 226, that where Ireland 
bound himself to work exclusively 
for certain persons for his and 
their lives, they not undertaking 
to find him full employ, but on the 
contrary, reserving to themselves 
liberty to employ others, the con- 
tract was void for want of adequacy 
of consideration though it con- 
tained a proviso, under which Ire- 
land was allowed to take and exe- 
cute the orders of persons residing 
in London or within six miles 
thereof. If I could find,” said 
Bayley, B., any obligation on 
the defendants to find the bank- 
rupt a supply of work sufficient to 
keep him and his workmen in an 
adequate and regular course of 
employ, that might be a good con- 
sideration for the restraint he thus 
imposes on himself.” (Accord. 
Wallis V. Bay, 2 M. & W. 273. 
Pilkington v. Scott, 15 M. & W. 
657.) But if no such thing exists, 
but, on the contrary, I find it pos- 
sible that no employ might, for 
a considerable time, be given to 
him, then there is no adequate 
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consideration/’ The restraint on 
one side meant to be enforced/' 
said Lord Ellenboroiigh, in Octle 
V. Beed, 8 East, 86, should in 
reason be co-extensive only with 
the benefits meant to be enjo 3 ^ed 
on the other.” 

In the case of Hitchcock v. 
Coker, in the Exchequer Chamber, 
in error from Q. B., 6 A. & E. 439, 
it was contended that the court 
could not inquire into the adequacy 
of the consideration when once 
shown to possess some bond fide 
legal value. That case perhaps 
turned less on adequacy than rea- 
sonableness. In the course of the 
argument, Alderson, B., observed, 
that ''if the consideration were 
so small as to be colourable, the 
agreement would be bad.” In 
Leighton v. Wales, 3 M. & W. 
551, Parke, B., is repotted to 
have said, that "it is clear since 
the case of Hitchcock v. Coker, that 
the court cannot inquire into the 
extent or adequacy of the con- 
sideration ; ” and in Archer v. 
Marsh, 6 A. & E. 966, the judg- 
ment in which was delayed to 
await the decision of Hitchcock v. 
Coker, the Queen's Bench finally 
pronounced that case to have de- 
cided that the parties must act on 
their oivn view as to the adequacy 
of the compensation. And again in 
Pilkington v. Scott, 15 M. & W. 
657, (where the contract was not 
under seal,) the same doctrine was 
emphatically repeated, and the 
law then stated by Alderson, B., 
may now be considered settled, 


viz., "that if it be an unreasonable 
restraint of trade, it is void alto- 
gether ; but if not, it is lawful ; 
the only question being whether 
there is a consideration to support 
it, and the adequacy of the consi- 
deration the court will not inquire 
into, but will leave the parties to 
make the bargain for themselves. 
Before the case of Hitchcock v. 
Coker, a notion prevailed that the 
consideration must be adequate to 
the restraint ; that was in truth 
the law making the bargain, in- 
stead of leaving the parties to 
make it, and seeing only that it is 
a reasonable and proper bargain.” 

If there be objected to this view 
an inconsistency with the decisions 
that to create a valid restraint of 
trade some consideration is neces- 
sary, even in the case of a contract 
under seal, Hutton v. Parker, 7 
Dowl. 739, (which in general wants 
no consideration, Gooch v. Good- 
man, 2 Q. B. 580 ; see Pitman v. 
Woodbury, 3 Exch. 4 ; S^uatman 
V. Ambler, 8 Exch. 72; Morgans. 
Pike, 14 0. B. 473,) the answer is 
easy ; it is this, that consideration 
is here required for a different 
reason from that whereon the ordi- 
nary law of contracts without con- 
sideration rests, the I'eason being 
that it would be unreasonable for 
a man to enter into such a stipu- 
lation without some consideration, 
though it must be left to his sense 
of his own interest to determine 
what should be the amount or 
nature of that consideration. And 
this appears to have been the view' 
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taken by Parke, B., in Wallis v. 
Day, 2 M. & W. 277, and by the 
Court of Exchequer in Malian v. 
May, 11 M. & W. 665, where 
Parke, B., in delivering judgment, 
recognised the proposition of Tin- 
dal, C. J., in Horner v. Graves, 7 
Bing. 744, that contracts in 
restraint of trade are in them- 
selves, if nothing shows them to 
be reasonable, bad in the eye of the 
law ; ” and proceeded to add, that 
therefore if there be simply a 
stipulation, though in an instru- 
ment under seal, that a trade or 
profession shall not be carried on 
in a particular place, without any 
recital in the deed, and without 
any averments showing circum- 
stances which rendered such a con- 
tract reasonable, the instrument 
is void.” And it seems not im- 
probable, now that the doctrine of 
adequacy of consideration is over- 
turned by Hitchcock v. Coker, and 
Archer v. Marsh, that several 
of the contracts which formerly 
would have been open to the ob- 
jection of inadequacy of considera- 
tion, may be held upon the same 
grounds obnoxious to that of un- 
reasonableness : for instance, the 
contract in Young v. Timmins 
might possibly be held an unrea- 
sonable one, and the decision sus- 
tained on that ground. In the 
case of a contract under seal, if 
the above observations be correct, 
it may be thought to follow that 
any consideration on which a man 
might reasonably act, though not 
sufiScient to sustain a promise not 


under seal, ought to be held to 
satisfy the rule acted on in Hutton 
V. Parker, provided always that 
the deed be not open to either of 
the other objections mentioned in 
the note. But the decisions, it 
must be admitted, do not expressly 
warrant that conclusion, and it is 
so hard to conceive of a reasonable 
contract of this nature without 
some consideration, that the pre- 
cise question seems unlikely to 
arise. In Sainter v. Ferguson, 7 
C. B. 716, the engagement by the 
defendant, a surgeon at M., of the 
plaintiff as his assistant, though 
the term and conditions of the 
engagement were not shown, was 
held to be a sufficient considera- 
tion for a promise' not at any 
time to practise nt :M. or within 
seven miles of it. ■: ' 

Lastly, it is not sufficient that 
the restraint should be partial, and 
founded upon consideration. The 
agreement must be reasonable, 
“We do not see (says Tindal, C. 
J., in Horner v. Graves, 7 Bing. 
743) how a better test can be 
applied to the question, whether 
reasonable or not, than by consi- 
dering whether the restraint is 
such only as to afford a fair pro- 
tection to the interests of the 
party in favour of whom it is 
given, and not so large as to inter- 
fere with the interests of the public. 
Whatever restraint is larger than 
the necessary protection of the 
party, can be of no benefit to 
either, it can only be oppressive, 
and, if oppressive, it is in the eye 
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of the law unreasonable. What- 
ever is injurious to the interest of 
the public is void, on the gi-ounds 
of public policy. No certain pre- 
cise boundary can be laid down, 
within which the restraint would 
be reasonable, and beyond which 
excessive. In Davis v. Mason, 5 
T. E. 118, where a surgeon had 
restrained himself not to practise 
within ten miles of the plaintiff’s 
residence, the restraint was held 
reasonable ; and in one of the 
cases, 150 miles was considered 
as not an unreasonable distance, 
where an attorney had bought 
the business of another who had 
retired from his profession. But it 
is obvious that the business of an 
attorney requires a limit of a much 
larger range, as so much may be 
carried on by correspondence or 
by agents. And unless the case 
were such that the restraint was 
plainly and obviously unnecessary, 
the court would not feel itself jus- 
tified in interfering. It is to be 
remembered, however, that con- 
tracts in restraint of trade are, 
if nothing more appears to show 
them reasonable, bad in the eye of 
the law.” In Horner v. Graves, 
an agreement that the defendant, 
a surgeon dentist, would abstain 
from practising within 100 miles 
of York, was held void, on the 
ground that the distance rendered 
it unreasonable. [In the case of a 
horsehair manufacturer, 200 miles 
was considered not to be too loner 
a distance •. Harms v. Parsons, 32 
Beav. 328 ; 32 L. J. Cha. 247.] In- 


stances in which the distance has 
been held not too large, and the con- 
tract consequently reasonable, may 
be found in Chesman v. Nainhy, 
Clerk V. Comer, Davis v. Mason, 
and Bunn v. Guy, and Whittaker 
V. Howe, -above cited. See also 
Leighton v. Wales, 3 M. & W. 545. 
[In Jones v. Lees, 1 H. & N. 189, 
a patentee of improvements in 
stubbing machines bound the de- 
fendant by deed to use the patent 
during the term for which it was 
granted, the latter covenanting not 
to make or vend any such machines 
during that term without applying 
the invention to them. This re- 
straint, which was partial with 
regard to the mode of exercising 
the trade, but total in respect 
of space, was held to be reason- 
able ; and judgment was given for 
the plaintiff on demurrer to a plea 
to a count on the covenant, which 
alleged that the invention was 
worthless, and that the machines 
were rendered unsaleable by ap- 
plying it to. them.] 

In Hitchcock v. Coker, 6 A. & 
E. 439, where A. in consideration 
of B. employing him as his as- 
sistant at a salary, in the business 
of a chemist, agreed, not to carry 
on business within three miles of 
T., it was urged that this was un- 
reasonable, because not limited to 
B.’s life or continuance in trade. 
But held good, former Tindal, C. J., 
it does not appear to us unrea- 
sonable that the restriction should 
go so far as to secure to the master 
the enjoyment of the price or 
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value for which the trade would 
sell, or secure the enjoyment of 
the same trade to his purchaser, 
or legatee or executor. And the 
only effectual mode of doing so 
appeared to be by making the re- 
striction of the servant’s setting 
up the trade within the given limit 
co-extensive with the servant’s 
life.” In Hastings v. Whittey, 
2 Exch. 611, a bond conditioned 
for payment if the obligor should 
at any time after, &c., practise at 
S. '' without the consent in writing 
of the obligee,'' was held not to be 
limited to the lifetime of the 
obligee. See Archer v. Marsh, 6 
A. & E. 966, and Ward v. Byrne, 

5 M. & W. 548, where a condition 
not to follow or he employed in 
the business of a coal-merchant for 
nine months was held unreason- 
able. [See also Sainter v. Fergu- 
son, 7 C. B. 716, and Mumford v. 
Gething, 7 C, B. N. S. 305 and 
316, note (a).] 

In the cases of Malian v. May, 
11 M. & W. 653, 13 M. & W. 511, 
Green v. Price, 13 M. & W. 695, 
Price V. Green, 16 M. & W. 346, 
[and Mumford v. Gething, supra^ 
but more especially in the highly 
instructive judgment of the Court 
of Exchequer in Malian v. May, 
the doctrine of the principal case 
was much discussed and fully con- 
firmed. In Malian v. May, 11 M. 

6 W. 653, the agreement was one 
by which the defendant was to 
become assistant to the plaintiffs 
in their business of dentists for 
four years; the plaintiffs were to 


instruct him in the business ; and 
the .defendant covenanted not, 
after the expiration of the term, 
to carry on the same business in 
London or in any of the towns or 
places in England or Scotland 
where the plaintiffs or the defend- 
ant on their account might have 
been practising before the expira- 
tion of the service. Parke, B., in 
delivering the judgment of the 
court, pointed out that contracts 
for the partial restraint of trade 
are in fact, in many cases, bene- 
ficial to the public ; and he in- 
stanced the case of a tradesman 
selling his shop with a contract 
not to carry on the trade in the 
same place, which is in effect the 
sale of a good will, and offers an 
encouragement to tx'ade by allow- 
ing a party to dispose of all the 
fruits of his industry,” and also 
that of a manufacturer or pro- 
fessional man taking an assistant 
into his service, with a stipulation 
that he shall not carry on the same 
business within certain limits. In 
such a case,” said his lordship, 
the public derives an advantage 
in the unrestrained choice which 
such a stipulation gives to the 
employer of able assistants, and 
the security it affords that the 
master will not withhold from the 
servant instruction on the secrets 
of his trade and the communi- 
cation of his own skill and expe- 
rience, from the fear of his after- 
wards having a rival in the same 
business.” And the covenant 
was, in that case, adjudged to be 
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divisible, and to be not an un- 
reasonable restriction so far as 
it related to not practising in 
London, though it -vvas stated on 
the record that London had more 
than a million of inhabitants ; 
and the court doubted the pro- 
priety of taking the comparative 
populousness of particular dis- 
tricts, the number of men of the 
same profession, the habits of the 
people in the neighbourhood, or 
other like matter of a fluctuating 
and uncertain character into con- 
sideration, and expressed an opi- 
nion ''that it ■would be better to 
lay down such a limit as under 
any circumstances would be suffi- 
cient protection to the interest of 
the contracting party, and if the 
limit stipulated for did not exceed 
that, to pronounce the contract to 
be valid/’ On the other hand, 
the rest of the covenant, relating 
to not practising in any of the 
towns or places in England or 
Scotland where the plaintiff or the 
defendant on their account might 
have been practising before the 
expiration of the service, was 
holden unreasonable and void, as 
going beyond what the protection 
of the plainti0’’s interests could 
reasonably require, and putting 
into their hands the power of 
preventing the defendant from 
practising anywhere. [The above 
passage from Baron Parke’s judg- 
ment in Malian v. May, was cited 
by Erie, C. J., in Mnmford v. 
Gething, 7 C. B. N. S. 305, who 
there said, " I think that contracts 


in partial restraint of trade are 
beneficial to the public, as well as 
to the immediate parties ; for if 
the law discouraged such agree- 
ments as these, employers would 
be extremely scrupulous as to 
engaging servants in a confidential 
capacity; seeing that they would 
incur the risk of their taking ad- 
vantage of the knowledge they 
acquired of their customers, and 
their mode of conducting business, 
and then transferring their services 
to a rival trader. It appears to 
me highly important that persons 
like this defendant ” (a commercial 
traveller) " should be able to enter 
into contracts of this sort, which 
afford some security to their em- 
ployers that the knowledge ac- 
quired in their service will not be 
used to their prejudice.”] In 
Green v. Price, 13 M. & W. 695, 
a perfumer sold to his co-partner 
his share of the business of the 
firm, and covenanted not to carry 
on the same business in the cities 
of London and Westminster, or 
within 600 miles from the same 
respectively, binding himself to 
performance in a sum of 5000^. 
by way of liquidated damages, and 
not of penalty. The Court of Ex- 
chequer, acting upon the authority 
of Malian v. May, held the cove- 
nant valid as to practising in 
London and Westminster, and 
merely void as to the residue, 
and the defendant being shown to 
have practised in London, judg- 
ment was given for the plaintiff 
for the whole amount of the 5000?., 
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"wliicli judgment was aflfirmed in 
the Exchequer Chamber, Price v. 
Oreen, 16 M. & W. 346 ; and see 
Nicholls V. Strettonj 10 Q. B. 346. 
In Tallis v. Tallis, 1 E. & B. 391, 
the rule was acted upon, that 
such a covenant is valid, unless 
it plainly -appears that a restric- 
tion is imposed by it beyond 
what the interest of the plaintiff 
requires; and a covenant restrain- 
ing a partner in the publishing 
trade from carrying on the busi- 
ness of soliciting purchasers for 
works of which the copyright had 
expired published in parts, (known 
as the canvassing trade,) within 
150 miles of the Oeneral Post 
Office, was upheld ; and a plea, 
stating various reasons of expe- 
diency, against the validity of the 
covenant under the peculiar cir- 
cumstances of the case, was held 
bad, as not shewing plainly that 
the plaintiff’s interest did not re- 
quire the defendant’s exclusion, or 
that the public interest would be 
sacrificed if the defendant’s publi- 
cations were excluded. See Avery 
V. Langford, 1 Kay, 663. 

It may be worth noticing, that 
in Malian v. May, 13 M. & W. 
511, the word ‘^London” in the 
contract was considered to mean 
the city of London, that being its 
strict and proper meaning, and 
there being nothing in the contract 
to prevent its being so construed. 
It seems, however, open to expla- 
nation in each case, in what sense 
the word is used. See Bechford 
V, Gantioell, 1 M. & Rob. 187, 5 


C. & P. 242, S. C. ; Smith v. Smyth, 
10 Bing. 406; \_W allace v. The 
A. G„ S3 L. J. Cha. 314.] 

If the contract is reasonable 
vrhen made, subsequent circum- 
stances, such as the fact of the 
covenantor ceasing business, so as 
no longer to want the protection, 
do not affect its operation. Elves 
V. Crofts, 10 0. B. 241; [and 
Jones V. Lees, 1 H. & N. 189.] 

As to what is a breach of a con- 
tract not to carry on business in a 
particular place, see Turner v. 
Evans, 2 E. & B. 512 ; 2 De G. M. 
& G. 740 ; [Brampton v. Beddoes, 
13 C. B. N. S. 538 ; or that trade 
shall not be carried on on certain 
premises ; see Kemp v. Sober, 1 
Sim. N. S. 517 ; 20 L. J. Cha. 602, 
and Wichenden v. Webster, 6 E. 
& B. 387. A covenant that trade 
shall not be carried on in a certain 
house is enforceable by injunc- 
tion. Hodgson v. Coppard, 30 L. 
J. Cha. 20 ; as to trade secrets, see 
Morrison v. Moat, 9 Hare, 241.] 
TJnder the same head as con- 
tracts in restraint of trade, may 
be classed those by which the ser- 
vices of individuals are secured 
for a specified time, or for life, to 
a particular master. There seems 
to be no objection to such con- 
tracts, even when they extend over 
the whole period of the life of the 
servant, though in some countries 
a restraint so extensive has been 
considered inconsistent with indi- 
vidual liberty, and accordingly for- 
bidden. The question, however, 
appears to have been long since 
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settled in our law, without regard 
to considerations which seem to 
eiiibrace a shadow. See Wallis v. 
Day, 2 M. & W. 277. And in 
Dilhington v. Scott, 15 M. & W. 
657; and Hartley y. Cummings, 
5 C. B. 247, agreements whereby, 
in substance, workmen engaged 
to serve, for a term of years, cer- 
tain persons or their firm and no 
others, at a certain scale of wages, 
subject to determine in the event 
of sickness or incapacity of the 
men, or cessation of business by 
the employers, with power to the 
employers to dismiss the workmen 
in certain events, or on certain 
notice, were considered open, nei- 
ther to the objection of want of 
mutuality, or of interference with 
public policy. 

Here may be noticed a dictum 
in Wallis v. Day, 2 M. & W. 281, 
that according to 15 Viner, 323, 
Master and Servant, (H.) 5, '' in 
order to maintain an action against 
a person who contracts to serve 
for life, the contract must be by 
deed.” However, all that was 
necessaiy in Wallis v. Day was to 
show that such a contract was not 
illegal, and not that it must be 
under seal; and on reference to 
the authority mentioned in the 
passage from Viner, viz., H. 2 H. 
4, foL 14, pL 12, the point there 
really decided will be found to be, 
that an action of debt on simple 
contract was not then, (as it is 
now, by 3 & 4 W. 4, c. 42, s. 14, 
seeBarri/ y. Robinson, 1 N.R 293,) 
maintainable against executors. 


and the passage in Viner it 5 elf 
does not relate to the subject- of 
master and servant generally, but 
to the construction of the statute 
of labourers ; so that the dictum 
in Wallis v. Day can hardly be 
considered, what it seemingly was 
not intended to be, an authority 
for the proposition that a con- 
tract to serve for life must be 
under seal. 

As to the legality of combina- 
tions on the part of workmen to 
raise, or of masters to lower wages, 
as tending to impede the free 
course of trade and manufacture, 
see Hilton v. Echersley, [6 E. & B. 
47, affirmed in e;rror Ib. 66, and 
the 22 Viet. c. 34 ; and Walsby 
V. Anley, SO L. J. M. C. 121. As 
to the effect of rules framed by 
committees of workmen or mas- 
ters, see Levey v. Hill, 3 H. & 
702.] 

In Calder and Hebble Naviga- 
tion V. Pulling, 14 M. & W. 76, 
a by-law of a canal company 
directed against Sunday trading 
and travelling was held void upon 
the construction of the local act, 
which, though very general in its 
terms, w^s considered not to give 
the company any power to restrain 
the traffic on the canal, for the 
purpose of enforcing the proper 
observance of religious duties. 

On the same reason with bonds 
and contracts in resti’aint of trade, 
stand perpetuities; attempts to 
create which are never permitted 
by the law to succeed, on account 
of the tendency of such limitations 
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to paralyse trade, by shackling 
property, and preventing its free 
cii'cnlation for the purposes of 
commerce : for trade consists in 
the free application of labour to 
the free circulation of property, 
and any restraint laid upon the 
one would be as injurious to its 
interests as if imposed upon the 
other. This doctrine of 
as it is called, is of comparatively 
modern introduction. Its objects 
were, indeed, at a very ancient 
period of English law, in some 
degree accomplished by a maxim 
which is recognised by our earliest 
writers, viz., that property has cer- 
tain inseparable incidents, among 
which is the right of aliening it 
by the assurances appropriated 
by the law to that purpose, of 
which incidents it cannot be de- 
prived by any private disposi- 
tion. One of the earliest cases 
in which this doctrine was main- 
tained is reported by Littleton, 
sect. 720, who tells us that "‘a 
certain Justice of the Common 
Place dwellmg in Kent, called 
Richel, had issue divers sons and 
his intent was that his eldest son 
should have certain lands and 
tenements to him and the heirs of 
his body begotten, and, for default 
of issue, the remainder to the 
second son, &c., and so to the 
third son, &c. ; and because he 
would that none of his sons should 
alien or make warrantie to bar or 
hurt the others that should be in 
the remainder, &c., he causeth an 
indenture to be made to this effect, 


viz., that the lands and tenements 
were given to his eldest son, upon 
such condition, that if the eldest 
son alien in fee, or in fee tail, &c. 
or if any of the sons alien, &c.^ 
that then their estate should cease, 
and be void, and that then the 
same lands and tenements imme- 
diately should remain to the second 
son, and the heirs of his body be- 
gotten, et sic ultra, the remainder 
to his other sons ; and livery of 
seisin was made accordingly.” 
This device, however, was held 
void ; and Mr. Butler remarks, in 
a learned note to Co. Litt. S79, b., 
the perusal of which is strongly 
recommended to readers desirous 
of pursuing this subject, that '‘this 
was one of the many attempts 
which have been made to restrain 
that right of alienation which is 
inseparable from the estate of a 
tenant in tail. The chief of them 
are stated in a very pointed man- 
ner by Mr. Knowler, 1 Burr. 84.” 
Upon the same principle, viz., 
that property cannot by any pri- 
vate disposition be robbed of its 
incidents, of which the power of 
alienation is one, proceeds the 
case put by Littleton, at sect. 360, 
viz. : '' Also if a feoffment be 
made on this condition, that the 
feoffee shall not alien the land to 
any, this condition is void, be- 
cause when a man is enfeoffed of 
lands or tenements, he hath power 
to alien them to any person, by 
the law. For, if such a condition 
should be good, then the condition 
should oust him of all the power 
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•wliicli the law gives him, which 
should be against reason ; and 
therefore such a condition is void.” 
On which Lord Coke observes that 
the like law is of a devise in fee 
on condition that the devisee shall 
not alien ; the condition is void 
and so it is of a grant, release, con- 
firmation, or any other conveyance, 
whereby a fee simple doth pass; 
for it is absurd and repugnant to 
reason that he that hath no possi- 
bility to have the land revert to 
him should restrain his feoffee in 
fee simple of all his power to alien : 
and so it is if a man be possessed 
of a lease for years, or of a horse, 
or of any other chattel, real or 
personal, and give or sell his whole 
interest and property therein, upon 
condition that the donee or vendee 
shall not alien the same, the same 
is void ; because his whole interest 
and property is out of him, so as 
he hath no possibility of a reverter, 
and it is against trade and traffic^ 
and bargaining and contracting 
between man and man!' On this 
doctrine, viz., that property cannot 
be deprived of the power of aliena- 
tion legally incident to it, by any 
private disposition, equity has in- 
grafted one exception, by allowing 
married women to be restrained 
from aliening, by way of antici- 
pation, property limited to their 
sole and separate use during the 
coverture. The precise extent to 
which this equitable doctrine may 
be carried was long in incerto, and 
this uncertainty has given rise to 
a great deal of interesting discus- 


sion, a full account of which will 
be "found in a very clearly and 
ably written pamphlet published 
by Mr. Hayes, upon that subject. 
See now Tullett v. Armstrong, be- 
fore the L. C., an account of which 
in its earlier stages will be found 
in the last edition of Hayes on 
Conveyancing. By the judgment 
in that case, and in Scarboroughy. 
Borman, both reported 4 Myl. & 
Cr. 377, the doctrine of equity 
respecting property given to the 
separate use of a woman, with a 
prohibition against anticipation, 
has been definitely settled upon 
reasoning which applies equally 
where the property is a fee or less 
estate, realty or personalty; see 
Bagget v. Meux, 1 Phil. 627 ; 
{^Goiilder v. Cann, 5 Jur. N. S. 
1196.] The result of the above 
cases is, that where property of 
any kind is given or settled to 
the separate use of a woman for 
any estate, and she is prohibited 
against anticipating it, she will, 
although discoverte when the gift 
or settlement takes effect, be effec- 
tually prevented from anticipating 
the property during any subse- 
quent coverture to which she may 
become subject. Also, see Brown 
V. Bamford, 1 Phil. 620 ; ' [Peillon 
V. Broohing, 25 Beav. 218 ; Wheel- 
wright y. Wheelwright, 2 Jur. N. S. 
554. No particular form of words 
is required to impose a prohibi- 
tion against anticipation, Baker 
V. Bradley, 7 De G. M. & G. 
597.] 

To return to the head of per- 
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petuities. It was in time found 
that the interests of commerce 
were by no means sufficiently 
guarded by the assertion of the 
maxim, that property could not 
be robbed of the quality of trans- 
ferribility ; for it would have been 
easy to limit particular estates in 
such a manner as to postpone the 
actual enj oyment of the fee so long 
as to create what would have been 
virtually, though not nominally, a 
strict entail ; had not the courts, 
proceeding on the maxim of law, 
quodmnque prohibetur fieri ex di- 
recto proMhetur et per ohliqwnmj 
established, as an inflexible rule, 
‘'that though an estate may be 
rendered inalienable during the 
existence of a life, or of any num- 
ber of lives, in being, and twenty- 
one years after ; Cadell v. Palmer , 
10 Bing. 140 ; or possibly even for 
nine months beyond the twenty- 
one years, in case the person 
ultimately entitled to the estate 
should be an infant in ventre sa 
mere at the time of its accruing to 
him, yet, that all attempts to 
postpone the enjoyment of the fee 
for a longer period are void;” 
and therefore in the famous case 
of Spencer v. Duke of Marlborough^ 
8 Bro. P. C. 232, Eden. 404, where 
John Duke of Marlborough de- 
vised to trustees and their heirs, 
to the use of his daughter for life, 
remainder to Lord Eyalton for 
life, remainder to trustees to pre- 
serve contingent remainders, re- 
mainder to the first and other 


sons of Lord Eyalton in tail male, 
remainder to Lord Eobert Spencer 
for life, remainder to trustees to 
preserve contingent remainders, 
&c., remainder to Charles Spencer 
in the same manner, and inserted 
a clause empowering his trustees, 
on the birth of each son of Lord 
Eyalton, Lords Eobert and Charles 
Spencer, to revoke and make void 
the respective uses limited to their 
respective sons in tail male, and 
in lieu thereof to limit the pre- 
mises to the use of such sons for 
their lives with immediate re- 
mainder to the respective sons of 
such sons severally and respec- 
tively in tail male. Lord North- 
ington declared the clause void, as 
tending to a pei'petuity; and on 
appeal to the Lords, the judges 
were unanimously of the same 
opinion. See Cruise's Digest, title 
82, c. 23 ; Beard v. Westcott, 5 B. 
& A. 801 ; Cadell v. Palmer, ubi 
supra ; and Mr. Butler’s note, Co. 
Litt. -379 b. [See also Harding v. 
Nott, 7 E. & B. 650; Lewis on 
The Law of Perpetuity ; 1 Jarman 
on Wills, 2nd Ed. 650; and Eep- 
pel V. Bailey, 2 Mylne & K. 517. 
It does not appear to be settled 
whether the rule as to perpetuities 
applies where the party who is, or 
whose heirs are to take, and who 
can dispose of, release, or alienate 
the estate, is ascertained. See 
Oilbertson v. Richards, 4 H. & N. 
277; affirmed 5 H. & N. 453 ; 29 
L. J. Exch. 213, S. C. ; wffiere in a 
mortgage in fee, with a power of 
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sale on default, and covenants for 
quiet enjoyment until default, a 
proviso that on entry for default 
the land should be charged with a 
rent-charge payable to the mort- 
gagor and his assigns was held to 
be valid.] 

Lord Coke has laid it down, 1 
Inst. 206, that “ if a feoffee be 
bound in a bond that the feoffee 
and his heirs shall not alien, this 
is good, for he may notwith- 
standing alien, if he will forfeit 
his bond that he himself hath 
made.^’ And in Freeman v. Free- 
man, 2 Vern. 233, a father settled 
lands on his son in tail, and took 
a bond from him that he would 
not dock the entail. On a bill to 
be relieved against this bond, the 
court held it good, because, if the 
son had not agreed to give his 
bond, the father might have made 
him only tenant for life. 

It seems, however, that the 
above opinion of Lord Coke can- 
not be supported ; for, if a general 
restraint or alienation be, as it 
unquestionably is, contrary to 
public policy, there is no more 
reason for supporting a bond 
made to enforce it, than for sup- 
porting a bond in’ general re- 
straint of trade. And in a case 
w^here A., having limited lands to 
B. in tail, took a bond from him 
not to commit waste, it was de- 
creed to be delivered up to be 
cancelled, the court saying that it 
was an idle bond. J ervis v. Bruton, 
2 Vern. 251, So, where an elder 


brother enfeoffed his second 
brother in tail, remainder to a 
younger brother in the like man- 
ner, and made each of them enter 
into a statute with the other that 
he would not alien ; because these 
statutes were in substance to make 
a perpetuity, they were ordered to 
be cancelled by the Court of 
Chancery, with the advice of 
Lord Coke himself. Poole's Case, 
Moore, 810. 

It only remains to remark, that 
trusts for accumulation, which, 
being thought to partake of the 
objectionable nature of perpe- 
tuities, were formerly bounded by 
the same limits (see Thellusson v. 
Woodford, 4 Yes. jun. 227 ; [Wil- 
lia^ns V. Lewis, 6 H. of Lords' 
Cases, 1013 ; Lord Pendlesham v. 
JRobarts, 23 Beav. 321]), are now 
regulated by a statute of their 
own, 89 & 40 Q. 3, c. 98, which 
enacts that no person, after the 
passing of that act (28th July, 
1800), shall, by any deed or ivill, 
"'settle or dispose of any real or 
personal property so and in such 
manner that the rents, issues, 
profits, or produce thereof shall 
be wholly or partially accumu- 
lated for any longer term than 
for the life or lives of any such 
grantor or grantors, settlor or 
settlors, or the term of 21 years 
from the death of any such 
grantor or grantors, settlor or 
testator, or during the minority 
or respective minorities of any 
person or persons who shall be 
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living or in ventre sa mere at the may and shall he made and given 
time of the death of such gTantor, as if that act had not passed, 
devisor, or testator, or during the See, on the construction of this 
minority or respective minorities statute, Griffiths v. Veo'^e, 9 Ves. 
only of any person or persons who jun. 127 ; Longden v. Bimson, 12 
under the uses or trusts of the Ves. 295 ; Southaraffion v. HeH- 
deed, surrender, will, or other ford, 2 V. B. 54 ; Marshall v. 
assurance directing such accumu- Holloway, 2 Swanst. 432 ; Haley 
lations, would, for the time being, . v. Bannister, 4 Madd. 275 ; Slum 
if of full age, be entitled to the v. Rhodes, 1 Myl. & Cr. 135. S. 
rents, issues, profits, and produce C. on appeal, 5 Cl. & F. 114 nom. 
of such property so directed to be Evans v. Hellier ; Pride v. Foohs, 
accumulated. And in every case 2 Beav. 430 ; Well v. Webb, ibid, 
where any accumulation shall be 493 ; Ellis v. Maxwell, 3 ib. 587 ; 
directed otherwise than as afore- Broughton v. James, 1 Coll. 26 ; 
said, such directions shall be null A. G, v. Poidden, 3 Hare, 555 ; 
and void, and the rents, issues, Elhorne v. Good, 14 Sim. 165 ; 
profits, and produce of such pro- Wilson v. Wilson, 1 Sim. N. S. 
perty so directed to be accumu- 288 ; Re Rosslyn's Trust, 16 Sim. 
lated shall, so long as the same 391 ; Halford v. Stains, 16 Sim. 
shall be directed to accumulate 488 ; Ellis v. Maxwell, 12 Beav. 
contrary to the provisions of this 104 ; Scarisbrich v. Skehnersdale, 
act, go to and be received by such 17 Sim. 187; Barrington y, Liddel, 
person or persons as would have 2 De G. M. & G. 480 ; Edwards 
been entitled thereto, if such v. Tuck, 8 De G. M. & G. 40 ; 
accumulation had not been di- Peard v. Kekewich, 15 Beav. 166 ; 
rected.” Middleton v. Losh, 1 Sm. &G. 61 ; 

Provided always, that nothing Bryan v. Collins, 16 Beav. 17 ; 
in that act contained should ex- Tench v. Cheese, [6 De G. M. & G. 
tend to any provision for payment 453 ; Turvin v. Newcome, 3 Kay & 
of debts of any grantor, settlor, or J. 16 ; Beech v. Viscount St. Yin- 
devisor, or other person or per- cent, 3 Jur. N. S. 762 ; In re 
sons, or any provision for raising Clulow, 5 Jur. N. S. 1002 ; S. C. 

portions for any child or children 28 L. J. Cha. 696 ; Macpherson v 

of any person taking any inte- Stewart, 28 L. J. Cha. 177 ; Oddie 
rest under any such conveyance, v. Brown, 4 De G. & J. 179 ; 
settlement, or devise, or to any Varlo v. Faden, 27 Beav. 255 ; 
direction touching the produce of Prewitt v. Pollard, 27 Beav. 196 ; 

any timber or wood upon any Wilson v. Wilson, 20 L. J. Cha. 

lands or tenements, but that all 365 ; In re Blakemore, 20 Beav, 
such provisions and directions 214 ; 1 Jarman on Wills, 2nd Ed. 
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246 ; St. Aubyn v. St Aubyn, 1 A. Q. v. Greenhill, S3 Beav. 
Drew. & Sm. 613 ; 30 L. J. Cha. 193 ; S3 L. J. Cha. 208 ; Combe 
917 ; Watt v. Wood, 31 L. J. v. Hewes, 34 L. J. Cha. 344*; 
Cha. 338 ; Gosling v. Gosling, and Greene v. Gascoyne, 34 L. J. 
32 L. J. Cha. 233 ; Wetherell v. Cha. 268.] 

Wetherell, 32 L. J. Cha. 476 ; The 
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[reported willes, 512.] 

Implements of trade are privileged from distress for 
rent, if they he in actual use at the time, or if there 
he any other sufficient distress on the premises. 

But if they he not in actual use, and if there he no other 
sufficient distress on the premises, then they may he 
distrained for rent 

The opinion of the court was delivered, as follows, by 

Willes, Lord Chief J ustice. Trover. This comes before 
the court on a special verdict found at the Leicester 
assizes, held at Leicester, on the 3rd of August, 1743. 

The plaintiff declared against the defendant, for that on 
the 20th October, 1741, he was possessed of one frame 
for the knitting, weaving, and making of stockings, value 
20Z., as of his own proper goods, and being so possessed, 
he lost the same, and that afterwards, to ivit, on the 18th 
of August, 1742, it came to the hands of the defendant, 
who knowing the same to be the goods of the plaintiff, 
afterwards, to wit, on the 19th day of the same month of 
August, converted the same to his own use ; damage BOl. 

The defendant pleads not guilty ; and the jury find that 
the plaintiff, on the 27th of March, 1741, was possessed of 
one frame for knitting, weaving, and making stockings, 
value Si,, as his own proper goods. That upon that day 
he let the said frame to John Armstrong, at the weekly 
rent of ^d,, and so from week to week, as long as they the 
said Nathaniel Simpson, the plaintiff, and John Armstrong, 
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should please : by virtue of which letting, the Said J ohu 
Armstrong was possessed of the said frame, at the said 
rent, until the time after-mentioned, when the same was 
seized as a distress for rent by the defendant, That the 
said John Armstrong is by trade a stocking-weaver, and 
used the said stocking-frame as an instrument of his 
trade, and continued the use thereof, and his apprentice 
was using the said stocking-frame at the time thereinafter 
mentioned, when the same was seized by the defendant as 
a distress for rent. That the said J ohn Armstrong held 
of the defendant a certain messuage and tenement in the 
parish of Woodhouse and county of Leicester, by virtue of 
a lease to him the said John Armstrong thereof granted 
by the defendant under the yearly rent of 35Z. for a term 
of years not yet expired, and was in the actual possession 
of the same when the said stocking-frame was distrained 
for rent by the defendant. That on the 19th of December, 
1741, John Armstrong was indebted to the defendant in 
5Sl, for arrears of rent of the said messuage and tenement ; 
and that the said stocking-frame was then upon the said 
messuage in the possession of the said John Armstrong, 
and that there were not goods or chattels by law distrain- 
able for rent in the said messuage without the said 
stocking-frame sufficient to satisfy the said rent so in 
arrear, at the time when the said stocking-frame was 
seized as a distress for the said rent. That on the said 
19th of December the defendant entered in the said mes- 
suage and tenement, and then and there seized the said 
stocking-frame on the said premises as a distress for the 
said rent so in arrear, as the said John Armstrong's 
apprentice was then weaving a stocking on the said frame. 
And that the defendant (though often requested) hath 
refused to deliver the said stocking-frame to the said 
plaintiff, and continues to detain the same. The special 
verdict concludes, as usual, by submitting the matter to 
the opinion of the court whether the said stocking-frame 
was by law distrainable for the said arrears of rent or not ; 
and if the court should be of opinion that it was not, they 
assess the damages of the plaintiff at 81., &c. 
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tJpon this special verdict three questions arise : — 

First, Whether a stocking-frame has any privilege at all 
as being an instrument of trade, or whether it be generally 
distrainable for rent as other goods are, even though there 
was sufficient distress besides. 

Secondly, Though it may be so far privileged as not to 
be distrainable if there be other goods sufficient, yet 
whether or not it may be distrained if there be not 
sufficient distress besides. 

Thirdly, Though it be distrainable either in the one 
case or the other when it is not in actual use, yet whether 
or no it has not a particular privilege by being actually in 
use at the time of the distress, as the present case is. 

I shall but touch upon the two first questions, because 
they are not the present case ; but yet it may be proper to 
consider them a little, to introduce the thii’d, which is the 
very case now in question. 

There are five sorts of things which at common law 
were not distrainable ; 

1st. Things annexed to the freehold. 

2nd. Things delivered to a person exercising a public 
trade, to be carried, wrought, worked up, or managed in 
the way of his trade or empfloy. 

3rd. Cocks or sheaves of corn. 

4th. Beasts of the plough and instruments of husbandry. 

5th. The instruments of a man’s trade or profession. 

The first three sorts were absolutely free from distress, 
and could not be distrained, even though there were no 
other goods besides. 

The two last are only exempt sub modo, that is, upon a 
supposition that there is sufficient distress besides. 

Things annexed to the freehold, as furnaces, millstones, 
chimney-pieces, and the like, cannot be distrained, because 
they cannot be taken away without doing damage to the ^ j)arby 
freehold, which the law will not allow.* v. Harris, i 

Things sent or delivered to a person exercising a trade Gilbert on His- 

to be carried, wrought, or manufactured in the way of his ^g^^^^^ecognised 

in Hellawell v. Eastwood, 6 Excli. 311, where the reasons given are that such things cannot 
be restored in the same plight, and that a distress cannot be of the thing itself which is demised. 
See also Mather v, Fraser, 2 Kay & J. 549 ; and Wabiisley v. Milne, 7 C. Bo 
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trade, as a horse in a smith’s shop, materials sent to a 
weaver, or cloth to a tailor to be made up, are privileged 
for the sake of trade and commerce, which could not be 
carried on if such, things under these circumstances could 
be distrained for rent due from the person in whose 
custody they are. 

Cocks and sheaves of corn were not distrainable before 
the statute 2 W. & M. c. 5 (which was made in favour of 
landlords), because they could not he restored again in the 
same flight and condition that they were before upon 
a replevin, but must necessarily be damaged by being 
removed. 

Beasts of the plough, &c., were not distrainable in 
favour of husbandry (which is of so great advantage to 
the nation), and likewise because a mam should not be 
left quite destitute of getting a living for himself and 
his family. And the same reasons hold in the case of the 
instruments of a man’s trade or profession. 

But these two last are privileged in case there is distress 
enough besides ; otherwise they may be distrained. 

These rules are laid down and fully explained in Co. 
Lit. 47, a., b., and many other books which are there 
cited ; and there are many subsequent cases in which the 
same doctrine is established, and which I do not mention 
because I do not know any one case to the contrary. 

From what I have said on this head, the second ques- 
tion is likewise answered; for as the stocking-frame in 
the present case could only be privileged as it was. an 
instrument of trade, we think that it might have been dis- 
trained if it had not been actually in use, it being found 
that there was not suj0S.cient distress besides. These 
are the words in Carth. 358, in the case of Vinkinstone v. 
Ebden, the very implements of trade may be distrained 
if no other distress can be taken.” 

But whether or no this stocking-frame’s being actually 
in use at the time of the distress gives any further privi- 
lege, is the third and principal question in the present case. 
And we are all of opinion that upon this account it could 
not be distrained for rent, for these two plain reasons : 
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1st. Because it could not he restored again iipon a 
replevin in the same plight and condition as it was, but 
must be damnified in removing, for tbe v^eaving of the 
stocking would at least be stopped, if not quite spoiled, 
which is the very reason of the case of corn in cocks, &c. 

2ndly. Whilst it is in the custody of any person, and 
used by him, it is a breach of the peace to take it And 
these are two such plain and strong reasons, that even if 
it were quite a new case, I should venture to determine it 
without any authority at all ; but I think that there are 
several cases and authorities which confirm this opinion. 

It is expressly said in Co. Lit. 47, a., that a horse 
whilst a man is riding upon him, or an axe in a man’s 
hand cutting wood, and the like, cannot be distrained for 
rent. In Bracton, and several other old books, there is a 
distinction made between catalla otiosa and things which 
are in use. It was held in P. 14 H. 8, pi. 16, that if a 
man has two millstones, and only one is in use, and the 
other lies by not used, it may be distrained for rent. In 
Read's Case, Cro. Eliz. 594, it was holden that yarn carry- 
ing on a man’s shoulders to be -vreighed could not be dis- 
trained any more than a net in a man’s hand, or a horse 
on which a man is riding. So in Moor 214, The Viscountess 
of Bindon's Case, it is said that if a man be riding on a 
horse, the horse cannot be ■ distrained, but if he hath 
another horse, on which he rides sometimes, his spare 
horse may be distrained. 

I could cite many other cases to the same purpose, but 
I think that these are sufficient to support a point which 
has so strong a foundation in reason, especially since there 
is but one case which seems to look the contrary way, 
which is the case of Wehb v. Bell, 1 Sid. 440, where it was 
holden that two horses and the harness fastened to a 
cart loaden with corn might be distrained for rent. But 
in the first place, I am not clear that this case is law; 
and besides, it is expressly said in that case that a horse 
upon which a man was riding cannot be distrained for 
rent ; and therefore a qucere is made whether if a man had 
been on the cart the whole had not been privileged, which 
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is sufficient for the present purpose, it being found that 
the stocking-frame was to be in the actual use of a man 
at the time when it was distrained. 

For these reasons, and upon the strength of these 
authorities, we are all of opinion that this stocking- 
frame, the apprentice being actually weaving a stocking 
upon it at the time when it was distrained, was not 
distrainable for rent, even though there were no other 
distress on the premises, and therefore judgment must be 
for the plaintiff. 


This is usually cited as a lead- 
ing case, whenever a question 
arises respecting the exemption of 
property from distress, and de- 
servedly so, for it would be diffi- 
cult to find a clearer summary of 
the authorities as they existed at 
the time when it was decided, 
than is contained in the judgment 
of the Lord Chief Justice. 
is,’’ said Buller, J., 4 T. R. 568, 
a case of great authority, because 
it was twice argued at the bar ; 
and Lord Chief Justice Willes 
took infinite pains to trace with 
accuracy those things which are 
privileged from distress.” 

There are, according to his lord- 
ship, five sorts of property privi- 
leged from distress for rent by the 
common law, and to these the 
judgment in the principal case 
authorises us to add a sixth. The 
list then will stand thus : — 

Things absolutely privileged at 
common law. 

1. Things annexed to the free- 
hold. 

2. Things delivered to a person 


exercising a public trade to be 
carried, wrought, worked up, or 
managed in the way of his trade 
or employ. 

8. Cocks and sheaves of com, 
and other things which cannot he 
restored in the same plight. 

4. Things in actual use. 

With respect to the first class, 
viz. fixtures. It was always held 
for clear law, that they were not 
distrainable, for the reason stated 
by the Chief Justice; see 4 T. R. 
567 ; [Darby v. Harris, 1 Q. B. 
895 ; Gilbert on Distresses, 34 
and 48 ; Hellawell v. Eastwood, 6 
Exch. 311] ; and there is a dis- 
tinction in this respect between a 
distress and an execution ; for, 
under the latter, fixtures, which 
would be removable by the de- 
fendant, as between him and his 
lessor, maybe seized ; Poole's Case^ 
1 Salk. 368. See 3 Atk. 13, 3 B. 
& C. 368 ; Place v. Fagg, 4 M. 
& R. 277 ; and so may growing 
corn, Ib., though neither the 
tenant’s fixtures, nor the growing 
corn, would at common law have 
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been dlstrainable, Darby y. Harris, 
supra; Dalton v. Whitten, 3 Q. B. 
961. However, as respects the 
growing corn, the law is now 
altered by st. 11 G. 2, c. 19, s. 8, 
which enacts that landlords or 
their bailiffs, or other persons em- 
powered by them, may distrain 
corn, grass, or other product grow- 
ing on any part of the land de- 
mised. The words other product 
have been explained to apply only 
to other products of a nature simi- 
lar to the things specified, that is 
to say, product to which the pro- 
cess of ripening, and being cut, 
gathered, made, and laid up when 
ripe, is incidental. Therefore, 
trees or shrubs growing in a nur- 
sery ground are not distrainable 
under this statute. Clark v. Gas- 
karth, 8 Taunt. 431. See, too, 
the further qualifications intro- 
duced by 56 G. 3, c. 50, s. 6, 
and see Wright v. Dewes, 1 A. & 
E. 641 ; and 1 M. & W. 448. In 
a case in the Court of Exchequer, 
where A. T. had granted to B. H. 
an annuity, charged on certain 
premises, and empowered him to 
distrain for the arrears, and ""to 
detain, manage, sell, and dispose 
of the distresses in the same 
manner, in all respects, as dis- 
tresses for rents reserved upon 
leases for years, and as if the said 
annuity was a rent reserved upon 
a lease for years,” the court 
thought that these words did not 
empower the grantee to distrain 
growing crops, but only conferred 
upon him the powers given to 


landlords by st. 2 W. & M. cap. 5. 
See Miller v. Green, 2. Tyrwh. 1, 2 
C. & J. 143, 8 Bing. 92; and 
Johnson v. Faulkner, 2 Q. B. 923. 
Machinery fixed to the freehold, 
not for the improvement or profit- 
able. use of the land, but only for 
the purpose of being more con- 
veniently used as machinery ; for 
instance, a mule used for spinning 
cotton, though sunk into a stone 
floor, and secured by inolten lead, 
retains its chattel character, and 
may be distrained for rent. Hel- 
lawell V. Eastwood, 6 Exch. 295 ; 
[recognised in Waterfall v. Peni- 
stone, 6 E. & B. 876 ; and distin- 
guished in Walmsley v. Milne, 7 
C. B. N. S. 115, and see Gibson v. 
The Hammersmith Rail. Co. 32 L. 
J. Cha. 337, Elwes v. Mawes, post, 
vol. ii., and .the note thereto. In 
Mather v. Fraser, 2 Kay & J. 536, 
Wood, V. C., doubted the reasoning 
in Hellawell v. Eastwood, hut upon 
the erroneous assumption that 
fixtures can be distrained for rent. 
If a landlord distrains upon goods, 
and in his notice of distress in- 
cludes fixtures, expressing an in- 
tention to sell them, but no actual 
seizure or severance of the latter 
takes place, he is not liable as for 
an unlawful distress upon the 
latter; Beck v. Denbigh, 29 L. J. 
C. P. 273J 

2nd. Things delivered to a per- 
son exercising a public trade to 
be carried, wrought, worked up, or 
managed in the way of his trade 
or employ. That this class of pro- 
perty is exempt from distress has 
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never been questioned. See Gis- 
boiirn V. Hv/rst, Salk. 249 ; 1 Inst. 
47, a. ; and Gibson v. Ireson, 3 Q. 
B. 39, in wh-icli tbe meaning of 
the phrase public trade ” was 
discussed. But the dispute has 
always been in ascertaining whe- 
ther the goods in each particular 
case were so circumstanced as to 
fall within it. The examples com- 
monly cited as being clearly within 
the rule, are those of cloth bailed 
to a tailor to make a garment, or 
a horse standing in a smith's shop 
to be shod ; so, too, goods of the 
principal in the factor’s hands can- 
not be distrained by the factor’s 
landlord ; Gilman v. Elton, 3 B. 
& B. 75 ; for the advancement of 
trade as much requires that goods 
should be placed in a factor’s 
hands for sale, as in a carrier s for 
carriage; and, on the same prin- 
ciple, goods deposited for safe 
custody in a warehouse or a w'harf 
would not be distrainable for rent 
due in respect thereof. Thompson 
V. Mashiter, 1 Bing. 283 ; Mathias 
V. Mesnard, 2 C. & P. 353. It 
has also been decided that goods 
deposited on the premises of an 
auctioneer for the purposes of sale, 
are privileged from a distress for 
rent due in respect of those pre- 
mises; Adams Y. Gvane, 3 T 3 riwh. 
326 ; 1 C. & M. 390 ; for, to use 
the words of Bayley, B., Interest 
reipublicoB to bring buyers and 
sellers together at fixed places, 
where goods may be brought for 
the purposes of sale and exchange. 
This privilege is, therefore, of great 


importance to the owners of goods, 
who should not be exposed to the 
risk of losing them, from the de- 
fault of the parties on whose pre- 
mises they may be deposited for 
that purpose.” This is so though 
the place is only temporarily used 
for the purpose of an auction, and 
the auctioneer wrongfully there. 
Brown v. Arundel, 10 G. B. 54 ; 
see Williams v. Holmes, 8 Exch. 
861. And the Court of Queen’s 
Bench has applied the same law 
to the case of a commission 
agent. Findon v. MBaren, 6 Q. 
B. 891. [So goods pledged with 
a pawnbroker cannot be taken 
as a distress, Sivire v. Leach, 
18 C. B. N. S. 479 * 34 L. J. C. 
P. 150.] In Brown v. Shevill, 2 
A. & , E. 138, a beast was sent 
to the premises of Woodham, a 
butcher, to be slaughtered, and 
after it had been slaughtered, the 
carcass was seized for rent due by 
Woodham. The Court of King’s 
Bench held that it was not dis- 
trainable. This species of privi- 
lege, as is remarked by Bayley, B., 
in his judgment in Adams v. 
Grane, '^has been from time to 
time increased in extent, accord- 
ing to the new modes of dealing 
established between parties by the 
change of times and circumstances, 
one of which modern modes of 
dealing is the case of a factor.” 
His lordship in the same case, 
cites and approves an observation 
made by Mr. Justice Blackstone, 
in his Commentaries, that “ the 
exemption from liability to dis- 



SIMPSON V. HAPTOPP. 


S93 


tress, in a case of this sort, occa- 
sions no hardship, because the 
privilege is generally applicable 
to goods which no man could pos- 
sibly suppose to be the property 
of the individual from whom the 
rent is due.” In Musjpratt v. 
Gregory, ] M. & W. 633, it was 
held by the Exchequer, Parke, 
B., dissentiente, and confirmed in 
error, 3 M. & W. 678, that a 
barge, which a person meaning to 
purchase salt sent to the salt- 
works to caiTy it home, was not 
privileged from distress for the 
arrears of a rent-charge. Vide 
tamefn, as to the case of a carriage 
actually containing privileged 
goods, Rede v. Barley, Cro. Eliz. 
596 ; Qishourn v. Hurst, Salk, 
243. The same court subse- 
quently held in Joule v. Jackson, 
7 M. & W. 450, that brewers’ 
casks left according to the 
usage of trade on a publican’s 
premises with beer were not privi- 
leged. 

In the case of Francis v. Wyatt, 
1 Bl. R 483, 3 Burr. 1498, the* 
court seemed strongly inclined to 
think that a carriage standing in 
the yard of a livery-stable was 
distrainable for rent due to his 
landlord by the keeper of the 
livery-stable ; and that opinion 
was approved and acted upon in 
Parsons v. Gingell, 4 C. B. 545. 
And in Wood v. Glarhe, 1 Tyrwh. 
314, 1 C. & J. 484, it was held 
that, though materials delivered 
by a manufacturer to a weaver, 
to be by him manufactured at his 


own home, were privileged from 
distress for rent due from the 
weaver to his landlord (see Gibson 
V. Ireson, 3 Q. B. 39), yet that a 
frame or other machinery de- 
livered by the manufactarer to 
the weaver -along with the mate- 
rials, for the purpose of being 
used in the weaver’s house in the 
manufacture of such materials, was 
not privileged, unless there were 
other goods upon the premises 
sufficient to satisfy the rent due. 
'' This case,” said Lord Lyndhurst, 
delivering the judgment of the 
court, does not turn upon the pri- 
vilege of a workman with respect 
to the implements and machinery 
by which his trade is to be carried 
on, but upon the privilege of the 
person by whom the workman is 
employed. The plaintiffs, who 
were the employers, furnished the 
workman not only with the ma- 
terials on which he was to work, 
but also with the machinery by 
which the materials were to be 
worked up. The question is as 
to the extent of the employer’s 
privilege, whether it is confined 
to the materials which he supplies, 
or applies also to the machinery 
by which the working-up is effected. 
It appears to us that it is confined 
to the materials, and does not 
include the machinery.” .... 

None of the cases go beyond this : 
that the material to be worked up 
is privileged ; that the conveyance 
by which it is carried to and from 
the place of manufacture is privi- 
leged ; that it is privileged in the 



394 


SIMPSON V, HABTOPP. 


hands of the carrier while he is 
carrying it, in the hands of the 
factor to whom it is consigned, 
and in the hands and warehouse 
of a wharfinger, where it is lodged 
and deposited by the factor. There 
is no case or dictum that the 
machinery by which it is to be 
manufactured is included in the 
privilege” This decision is ap- 
proved in Fenton v. Logan, 9 
Bing. 676. As to cattle on their 
way to market, see Nugent v. 
Kimvan, 1 Jebb. & S. 97. 

As to the mode of pleading this 
class of exemption see Gibson v. 
Ireson, 3 Q. B. 39. 

3. Cocks and sheaves of corn, 
and other things which cannot be 
restored in the same plight. 

See Wilson v. Luchet, 2 Mod. 
61. The reason for this exemp- 
tion was, that the distress being 
at common law merely a pledge 
things were held not to be dis- 
trainable which could not be re- 
stored in the same plight as they 
were in at the time of taking them. 
And for this reason butcher s meat 
cannot be distrained, Morley v. 
Pincomhe, 2 Exch. 601. But by 
2 W. & M. c. 5, sheaves or cocks 
of corn, or loose corn and hay 
lying upon any part of the land 
charged with the rent, may be 
seized, secured, and locked up in 
the place where found, in the 
nature of a distress, until reple- 
vied ; but the same must not be 
removed, to the damage of the 
owner, from such place; and the 
landlojyi has, as it would seem, no 


option, but must sell at the expi“ 
ration of five days, per Parke, B., 
1 M, & W. 448. The benefit of 
this statute, at all events since 4 
Geo. 2, c. 28, s. 5, extends to the 
grantee of a rent charge, though 
according to Miller v. Green, 
above cited, st. 11 G. 2, c. 19, s. 8, 
does not. Johnson v. Faulkner, 
2Q. B. 923. 

4. Things in actual use. 

These, as the text informs us, 
are privileged in order to prevent 
the breach of the peace which 
might be occasioned by an attempt 
to distrain them. See Field v. 
Adames, 12 A. & E. 652, where a 
rephcation that the things were in 
actual use was held good; and 
Bond V. Kennington, 1 Q. B. 679, 
where it was bad for want of suffi- 
cient averments. 

The above four sorts of property 
are the only sorts where absolute 
freedom from disti'ess could be de- 
duced from Simpson v. Hartopp ; 
it is, however, proper to observe, 
that there are two other descrip- 
tions of goods absolutely privileged 
from distress at common law : 1st, 
Animals ferce natures, and other 
things, wherein no valuable pro- 
perty is in any person. Finch, 
176; Bro. Abn, Property, pi. 20; 
Com. Dig. Dist. C. ; Kehway, 30, 
b. ; Co.' Lit. 47, a. ; 1 Rollers Abr. 
666. But deer in an inclosed 
ground not being a park do not 
fall within this exemption, Davies 
V. Powell, Willes, 47 ; nor deer in 
a park, unless they are wild, ac- 
cording to Morgan v. Earl of 
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Abergavenny, 8 C. B. 768, from 
which latter case, if it be law, it 
should seem to follow that if 
tenant for life of a park feed deer 
so as to diminish their wildness, 
he is in peril of an action for 
waste, qucere. [See Ford v. Tynte, 
81 L. J. Cha. 177, in which ifor- 
gan v. FarVof Ahergavennywe^s 
acted upon. Dogs have been said 
to be protected from distress on 
the ground that they are animals 
ferce naturce ; but it is clear that 
this cannot be now said of them, 
2 Bl. Comm. 391 ; and that there 
may now be a valuable property 
in them. See the judgment of 
Willes, 0. J., in Davies v. Dowell, 
Willes, 46. Indeed, even in Lord 
Coke’s time, trespass or trover 
would lie for a dog, (FiloW's Case, 
12 Hen. 8, 3 pi. 3,) without aver- 
ring it to be tame, see Ireland v. 
Higgins, Cro. Eliz. 125 ; Com. 
Dig. Action on the Case upon 
Trover, C. Binstead v. Buck, 2 
Bl. 1117 ; Sandy s v. Hodgson, 
10 A. & E. 472, and 1 Wms. 
Saund. 84. Yet Lord Coke (Co. 
Lit. 472) includes dogs, and upon 
his authority Eolle (Abr. Dist. H.), 
Comyns (Dig. Dist. C.), Viner (Abr. 
Dist. H.), Bacon (N. Abr. Dist. B.), 
Blackstone (3 Comm. 8), Steph*en 
(Com. 3rd ed. vol. iii. 344), Bur- 
ton (Comp. 1014), all include dogs 
in the class of things not distrain- 
able, because not the subject of 
valuable property, being animals 
ferce naturce. It is, however, to 
be observed that Lord Coke in a 
later part of his Institutes classes 


dogs, more correctly it should 
seem, among those creatures do- 
mitce naturce, in which men may 
have a property, 4 Inst. 109 ; 
although that property appears to 
be in some sense of a base kind ; 
see the Case of Swans, 7 Rep. 
18 a., 1 Hawk. P. C. 314 and 511, 
where the reason why dogs were 
not at common law the subject of 
larceny is stated to be that, al- 
though a property may exist in 
them, yet in respect of the base- 
ness of their nature, they shall 
never be so highly regarded at law 
that for their sakes a man shall 
die;” and F How's Case, supra, 
where Eliot, J., went so far in his 
depreciation of these animals as 
to lay down that dogs are vermin, 
and for that reason the Church 
would not debase herself by taking 
tithes of them ; though in Rastal, 
Ent. 611 b., pi. 10, 1. (see 1 Wms. 
Saund. 84) it appears that you 
may justify a battery in defence 
of your dog. According to the 
criminal law, dogs, though now 
by statute the theft of them is 
punishable (see 8 Yict. c. 47, s. 2), 
continue not to be considered 
goods or chattels, R. v. Robin- 
son, 28 L. J. M. C. 58. See per 
Willes, J., in Cox v. Burbridge, 
13 C. B. K S. 430 ; 32 L. J. C. 
P. 90. In Davies v. Powell, 
supra, Willes, C. J., took excep- 
tion to Lord Coke’s rule regarding 
animals not distrainable, as being 
plainly too general, for it is ex- 
tended to dogs, yet it is clear now 
that a man may have a valuable* 
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property in a dog.” Several text 
wi’iters have in reliance upon this 
opinion, distinctly asserted that 
dogs are distrain able, see, for in- 
stance, Burn’s Justice, Distress, 2. 
It may be admitted that if by the 
common law the remedy by dis- 
tress did not apply to dogs speci- 
fically, no alteration in their quali- 
ties, or in the law relating to other 
remedies respecting them, could 
render them distrainable ; for the 
maxim “ cessante ratione cessat et 
ipsa lex^^ does not show that a 
liability of this description will 
arise whenever the reason for an 
exemption from it has ceased ; yet 
it is not improbable that Lord 
Coke in the passage referred to 
above was only stating the general 
common law rule with reference 
to things of no value, and giving 
what, in his opinion, were instances 
of the application of that rule. 
As to the property in several other 
kind of animals, see Hannam v. 
Mochett, 2 B. & C. 934 ; and 1 
Wms. Saund. 84.] 2ndly. Things 
in the custody of the la^u, such as 
property already taken damage 
feasant or in execution; 1 Inst. 
47, a. ; Gilb. List. ed. 1757, p. 44 ; 
Eaton V. Southhy, WiUes, 131 ; 
Peacocic v. Purvis, 2 B. & B. 362 ; 
Wright v. Dewes, 1 A. & E. 641 ; 
whether in the hands of the sheriff 
or of his vendee, Wharton v. 
Naylor, 12 Q. B. 673 ; but see as 
to growing crops, 14 & 15 Viet, 
c. 25, s, 2. Goods seized by the 
messenger under a fiat, are not 
considered to be in custodia legis. 


for this purpose, Briggs v. Sowry, 
8M. &W. 729. 

Next with respect to property 
conditionally privileged. Of this 
the Chief Justice enumerates two 
classes : 

1. Beasts of the plough and 
instruments of husbandry. See 
Davies v. Aston, 1 C. B. 746 ; 
[colts, steers, and heifers do not 
fall within this class. Keen v. 
Priest, 4 H. & N. 236.] 

2. The instruments of a man’s 
trade or profession. 

[Another class may be added. 

3. Beasts which improve the 
land, as sheep. Com. Dig. Dist. G, 
whether they belong to the tenant 
or not. Keen v. Priest, supm^ 

These species of property are 
privileged, provided that there be 
other sufficient distress upon the 
premises ; see [Co. Lit.], 47, a., 
b. ; Fenton v. Logan, 9 Bing. 676 ; 
Gorton v. Falhner, 4 T. R 565 ; 
[and if there be, trespass will lie 
for taking them, Nargett v. Nias, 
E. & E. 439.] It is, however, 
settled that beasts of the plough 
may be distrained for poor rates, 
though there are other distrain- 
able goods on the premises, more 
than sufficient to answer the value 
of* the demand, V. Cham- 

hers, 1 Burr. 579. This decision 
proceeded on the analogy between 
such a distress and an execution. 
It must further be observed, with 
respect to things privileged suh 
modo, that, even though there be 
a sufficient distress besides, yet if 
that distress consists of growing 
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crops whicli are only distrainable 
by statute; and are not imme- 
diately productive; the landlord 
is not bound to avail himself of 
it; but may distrain the things 
privileged suh modo, Pigott v. 
Births, 1 M. & W. 441. And pos- 
sibly the principle of this decision 
may hereafter be thought to ex- 
tend to every case of a distress 
given by statute but not liable to 
precisely the same rules of treat- 
ment as a distress at common 
law. 

To the above exceptions it may 
be well to add; that if a landlord 
either expressly or impliedly con- 
sent that chattels placed by a 
stranger on the tenants land 
shall be exempt from his distress, 
it appears from Horsford v, Weh^ 
ster, 5 Tyrwh. 409, 1 C. M. & R 
696; S. 0. [recognised in Giles v. 
Spencer, S C. B. N. S. 253], that 
he will be a trespasser if he detain 


them. In that case Parke, B., 
differed from the rest of the court, 
conceiving that the consent was 
not made out under the circum- 
stances. See Walsh v. Bose, 6 
Bing. 638. [The statutory power 
of distress given by the 19 & 20 
Viet. c. 108; s. 5, for the benefit 
of landlords in cases in which 
goods have been seized under the 
warrant of a county court, does 
not extend to cases in which the 
goods seized belong to a stranger 
and not to the tenant, Beard v. 
Knight, 8 E. & B. 865 ; Wilcoxon 
V. Searby,. 29 L. J. Exch. 154.] 

As to distress and sale of goods 
which the tenant is under cove- 
nant to use upon the land, see 
Abbey v. Fetch, 8 M. & W. 419 ; 
Frusher v. Lee, 10 M. & W. 709 ; 
Roden v. Eyton, 6 C. B. 427, [and 
Ridgway v. Lord Stafford, 6 
Exch. 404.] 
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[reporte]) willes, 538.*] 

The depositions of witnesses professing the Oentoo reli- 
gion, who were sioorn according to the ceremonies of 
their religion, taken under a commission owt of 
Chancery, admitted to he read as evidence. 

Seveeal persons resident in the East Indies^ and pro- 
fessing the Gentoo religion, having been examined on 
oath administered according to the ceremonies of their 
religion, under a commission sent there from the Court 
of Chancery, it became a question whether those depo- 
sitions could be read in evidence here ; and the Lord 
Chancellor conceiving it to be a question of considerable 
importance, desired the assistance of Lee, Lord Chief 
Justice, B. E., Willes, Lord Chief Justice, C. B., and the 
Lord Chief Baron Parker, who, after hearing the case 
argued, were unanimously of opinion that the depositions 
ought to be read. 

The case is shortly reported in 1 Wils. 84, and more 
fully in 1 Atk. 21. The following opinion was delivered 
by Willes, Lord Chief Justice, C. B. ^'1 could satisfy 
myself by merely saying that as to the present question I 
am of the same opinion as the Lord Chief Baron ; but as 
this is in a great measui^e a new case, as it is a question 
of great importance, and as so much has been said by the 
counsel on both sides, I believe it will be expected that I 
should give my reasons for the opinion which I am going 
to give, though in the course of my argument I must 


* [Also re- 
ported 1 Atk, 
21 ; and 1 
Wils. 84.] 



OMlCHtJNB V. BAEREH. 


S99 


necessarily touch upon many things that have been 
already better expressed by the Lord Chief Baron. 

Though it be necessary only to give my opinion whether 
the depositions taken in the present case can be read or 
not, yet it may be proper, in order to come at this par- 
ticular question, in the first place to consider the general 
question, whether an infidel, I mean one who is not a 
Christian, for in that sense Lord Colce certainly meant it, 
can be admitted as a witness in any case whatsoever. If 
I thought with my Lord Cohe that he could not, I must 
necessarily be of opinion, that the depositions in the 
present case could not be read as evidence. On the other 
hand, if I thought that infidels, in all cases and under all 
circumstances, ought to be admitted as witnesses, the 
consequence would be as strong the other way, that these 
depositions ought to be read. But if I should be of 
opinion (and I shall certainly go no further) that some 
infidels, in some cases and under some circumstances, 
may be admitted as witnesses, it will then remain to be 
considered, whether these infidels, who are examined in 
the cause under the circumstances in which they appear 
in this court, are legal witnesses or not. 

As to the general question. Lord Cohe has resolved it 
in the negative, Co. Lit. 6. b., that an infidel cannot be a 
witness ; and it is plain by this word ''infider’ he meant 
Jews as well as Heathens, that is, all who did not believe 
the Christian religion. In 2 Inst. 507, and many other 
places, he calls the Jews infidel Jews ; and in the 4 Inst* 
155, and in several other passages of his books, he makes 
use of this expression, infidel pagans, which plainly shows 
that he comprised both Jews and Heathens under the 
word infidels ; and, therefore, Serjeant Hawkins (though a 
very learned painstaking man) is plainly mistaken in his 
History of the Pleas of the Crown, 2 vol. p. 434, where he 
understands Lord Cohe as not excluding the Jews from 
being witnesses, but only heathens. But Lord Chief 
Justice Hale understood this in another sense in that 
remarkable passage of his, which I shall mention more 
particularly by-and-by. I shall, thei'efore, take it for 
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granted that Lord Coke made use of the word infidels 
here in the general sense ; and that will, I think, greatly 
lessen the authority of what he says ; because long before 
his time, and of late, almost ever since the Jews have 
returned into England, they have been admitted to be 
sworn as witnesses. But I think, the counsel for the 
defendant seemed to mistake the reason upon which Lord 
Coke went. For he certainly did not go upon this reason^ 
that an infidel could not take a Christian oath, and that 
the form of the oath cannot be altered but by act of 
■parliament ; but upon this reason, though, I think, a 
much worse, that an infidel was not fide dignus, nor 
worthy of credit ; for he puts them in company and upon 
the level with stigmatized and infamous persons. And 
that this was his meaning appears more plainly by what 
he says in Calvin's Case, 7 Co. 17, b., that all infidels 
are in law perpetual enemies ; for between them, as with 
the devils, whose subjects they are, and the Christians, 
there is perpetual hostility, and can be no peace. For as 
the apostle saith, 2 Cor. 6. v. 15 : " qucB conventio Christi 
cum Belial t Quce pars fideli cum infideli ? Infideles 
sunt Christi et Christianorum inimici.' And herewith 
agTeeth the book in 12 H. 8, foL 4, where it is holden that 
a pagan cannot maintain any action at all.” But this 
notion, though advanced by so great a man, is, I think, 
contrary not only to the scripture, but to common sense 
and common humanity. And I think that even the 
devils themselves, whose subjects he says the heathens are, 
cannot have worse principles* and besides the irreligion 
of it, it is a most impolitic notion, and would at once 
destroy all that trade and commerce, from which this 
nation reaps such great benefits. We ought to be thankful 
to Providence for giving us the light of Christianity, 
which he has denied to such great numbers of his crea- 
tures of the same species as ourselves. We are com- 
manded by our Saviour to do good unto all men, and not 
only unto those who are of the household of faith. And 
St. Peter saith, Acts 10, v, 34, 35, that God is no 
respecter of persons, but in every nation he that feareth 
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him and worketh righteousness is accepted with him.” 
It is a little mean narrow notion to suppose that no one 
but a Christian can be an honest man. God has im- 
planted by nature on the minds of all men true notions 
of virtue and vice, of justice and injustice, though 
heathens perhaps more frequently act contrary to those 
notions than Christians, because they have not such 
strong motives to enforce them. But as St. Peter says, 
there are in every nation men that fear God and work 
righteousness ; such men are certainly digni, and very 
proper to be admitted as witnesses. I will not repeat 
what was said by Sir George Treby, in the case of 
monopolies, in the State Trials, vol. 7, p. 402, of this 
notion of Lord Coke's, and which was cited by one of the 
counsel ; but I think it very -well deserves every epithet 
that he has bestowed on it. I have dwelt the longer 
upon this saying of his, because I think it is the only 
authority that can be met with to support this general 
assertion that an infidel cannot be a witness. For though 
it may be founded upon some general sayings in Eracton, 
Fleta, and Briton, and other old books, those I think of 
very little weight, and therefore shall not repeat them ; 
first, because they are only general dicta ; and in the next 
place because these great authors lived in very bigoted 
popish times, when w^e carried on very little trade, except 
the trade of religion, and consequently our notions were 
very narrow, and such as I hope wall never prevail again 
in this country. As to what is said by that great man the 
Lord Chief Justice Fortescue, in his book De Laudibus, 
b. 26, that ^witnesses are to be sworn on the Holy Evan- 
gelists ; he is speaking only of the oath of a Christian, 
and plainly had not the present question at all in his 
contemplation. To this assertion of my Lord Coke's, 
besides what I have already said, I will oppose the prac- 
tice of this kingdom, before the J ews were expelled out 
of it by the stat. 18 E. 1. For it is plain, both from 
Madox’s History of the Exchequer, p. 167 and 174, and 
from Seld. vol. 2, p. 1469, that the Jews here, in the' time 
of King John and Henry the Third, were both admitted 
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to be witnesses, and likewise to be npon juries in causes 
between Christians and Jews, and that they were sworn 
upon their own books or their own roll, which is the same 
thing. I will likewise oppose the constant practice here 
almost ever since the Jews have been permitted to come 
back again into England ; viz., from the 19 Car. % (when 
the cause was tried which is reported 2 Keble^ down 
to the present time, during which I believe not one 
instance can he cited in which a Jew was refused to be 
a witness, and to be sworn on the Pentateuch. To this 
assertion I shall likewise oppose the very great authority 
of Lord Hale, 2 vol. 279. And though this has often 
been mentioned by the counsel, it is so full of law, 'of 
good sense, and the spirit of Christianity, that I think it 
cannot be repeated too often : decies Tepetita placehit. It 
is said by Lord Coke, that an infidel is not to be admitted 
as a witness ; the consequence of which would be that a 
Jew, who only owns the Old Testament, could not be a 
witness. But I take it, that although the regular oath, 
as it is allowed of by the laws of England, is tactis sacro- 
sanctis JDei Evangeliis, which supposes a man to be a 
Christian, yet in cases of necessity, as in foreign contracts 
between merchant and merchant, which are many times 
transacted by Jewish brokers, the testimony of a Jew 
tacto libro legis Mosaim is not to be rejected, and is used, 
as I have been informed, amongst all nations. Yea, the 
oaths of idolatrous infidels have been admitted by the 
municipal laws of many kingdoms, especially si juraverint 
per vencm Deum creatorem; and special laws are insti- 
tuted in Spain touching the forms of the oaths of infidels ; 
vid. Covarruviam, tom. 1. p. 1, dejuramenti formd!^ And 
he mentions a case where it would be very hard if such 
an oath should not be taken by a Turk or Jew, which 
he holds binding ; for possibly he might think himself 
under no obligation if he were sworn according to the 
usual form of the Courts of England : but then it must 
be agreed that the credit of such testimony must be left 
to the jury.” Upon this citation of Lord Hale, out of 
Covarruviam, I shall say once for all, that I do not lay 
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any great stress on the citations out of the civil law 
books ; not only because I think the present case does 
not want them, but likewise because they only show that 
there are particular laws and edicts in other countries 
which determine this question there ; and, therefore, they 
are not so applicable to the present case, since it is not 
pretended that there is any act of parliament which has 
settled this matter. This use indeed, and this only, can 
be made of these citations, to show that the opinion o*f 
the legislature in other countries has been for admitting 
this sort of evidence. 

The last answer that I shall give to this assertion of 
Lord Cohe's, as explained in Calvin's Case, are his own 
words in his 4th Inst. p. 155. '' Foedus pads or commerdi," 
saith he, though not mutni auxilii, may be stricken 
between a Christian prince and infidel pagan ; and as 
these leagues are to be established by oath, a question 
will arise whether the infidel or pagan prince may swear 
in this case by false gods, since he thereby offendeth the 
true God by giving worship to false gods. This doubt,'' 
saith he, was moved by Publicola to St. Augustine, who 
thus resolveth the same : ' He that taketh the credit of 
him who sweareth by false gods not to any evil but good, 
he doth not join himself to that sin of swearing by devils, 
hut is partaker with those lawful leagues, wherein the 
other keepeth his faith and oath : but if a Christian should 
anyways induce another to swear by them, he would 
grievously sin. But seeing that such deeds are warranted 
by the word of God, all incidents thereto are permitted.' '' 
This is, I think, as inconsistent as possible with his 
notion that an infidel is not fide dignus, and a full answer 
to what he said in Galvin's Case on this head ; and, there- 
fore, I shall leave him here, having, I think, quite 
destroyed the authority of his general rule, that none but 
a Christian ought to be admitted as a witness. 

I shall now proceed to explain the nature of an oath 
which will, I think, contribute very much towai'ds the 
determination of the general, as well as the present ques- 
tion. If an oath were merely a Christian institution, as 
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baptism, the sacrament, and the like, I should be forced 
to admit that none but a Christian could take an oath. 
But oaths were instituted long before Christianity was 
made use of to the same purposes as now, were always 
held in the highest veneration, and are almost as old as 
the creation. Juramentum, according to Lord Coke him- 
self, nihil aliud est quam Deum in testem vocare ; and, 
therefore, nothing but the belief of a God, and that he 
will reward and punish us according to our deserts, is 
necessary to qualify a man to take the oath. We read of 
them, therefore, in the most early times. If we look into 
the sacred history, we have an account in Genesis, c. 26. 
V. 28 and 81 : and again Genesis, c. 31. v. 53, that the 
contracts between Isaac and Abimelech, and between 
Jacob and Laban, were confirmed by mutual oaths; and 
yet the contracting parties were of very different religions, 
and swore in a different form. It would be endless to 
cite the places in the Old Testament where mention is 
made of taking an oath upon solemn occasions, and how 
great a reverence was always paid to it. I shall only 
take notice of three : one in Numb. c. SO. v. 2, “ He that 
sweareth an oath bindeth his soul with a bond ; another 
in Deut. c. 6. v. 13, Thou shalt fear the Lord thy God, 
and swear by his name;’' and another, Psalm 15. v. 4, 
where a righteous man is described in this manner, ‘‘ One 
who sweareth unto his neighbour and disappointeth him 
not, though it were to his own hindrance.” 

From the passage of the New Testament, where men- 
tion is made of an oath, it is plain that it continued to be 
used in the same manner, and to be had in the same, if 
not greater veneration, after the coming of our Saviour. 
The nature of an oath was not at all altered, only as the 
promise of rewards and punishments in another world was 
then more clearly revealed, the obligation of an oath grew 
much stronger, and those who were really Christians were 
under a greater apprehension of breaking it. “An oath 
for confirmation,” said St. Paul, “ is an end of all strife.” 
Heb. c. 6. V. 16. And I cannot forbear mentioning one 
passage more out of the New Testament, to show what 
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great reverence was paid to an oath, even by the most 
wicked men ; and under what great apprehensions they 
were of breaking it. It is in Matt. c. 14. v. G to 9, and it 
is related in the same manner by St. Mark, c. 6. v. 23 to 
26, that Herod having sworn to Herodias, that whatsoever 
she asked of him he would give it to her, though he was 
exceeding sorry when she asked of him the head of St. 

John the Baptist, yet for his oath’s sake, and the sake of 
them who sate with him, he would not reject her. And I 
cannot help likewise, in this place, though a little out of 
course, taking notice of what is said by Lactantius on this 
subject, that some in his time, who were so very wicked 
as not to be afraid even of committing murder, yet had 
such a veneration for an oath, and such a dread of being 
foresworn, that when purged upon their oath, they durst 
not deny the fact. 

If we look into profane authors, we shall find pretty 
much the same account of an oath. I shall mention only 
two or three of the most ancient and best of them. It 
appears in several places in Homer, that not only his 
heroes, but likewise his gods, whom he represents as gods 
of the second rank subject to one supreme being, fre- 
quently confirmed their promise or threats with an oath, 
and they vrere then looked upon as unalterable. In two 
places in Hesiod, the one in his book De Generatione 
Deorum, and the other in another book,^ it is said that * [Hesiod, 
horrible misfortunes and punishments will befall those 232!^*0p.^et 
who swear falsely. So in the beginning of Pythagoras’s 
Golden Verses, considering an oath as very sacred and as 
a sort of religious worship. And Hierocles, who is very 
large in his comment on this passage, says an oath was 
looked upon by the ancient fathers as one of the most 
solemn acts of religion. I shall conclude with Cicero, 
who never speaks of an oath but with the greatest rever- 
ence, and as the strongest tie which can be laid upon men. 

Nullum vinculum (says he) ad astringendam fidem 
majores nostri arctius jurejurando credideruntf To 
these great authorities I shall only beg leave to add the c. 31.] 
sentiments of two modern writers, but writers of very 
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great credit ; I mean Grotiuf? de Jure Belli et Pads, lib. 
2. c. 13. s. 1. His words are, Apud omnes populos et ah 
Omni cevo circa pollicitationes promissa et contractus 
maxima semper vis fuit jurisjurandi. And TiUotson’s 
Sermons, vol. 1. p. 241, where he says that ‘^It is the 
general practice of mankind, which has universally ob- 
tained in all ages and nations, to confirm things by an 
oath in order to the ending of differences.” 

It is very plain from what I have said that the sub- 
stance of an oath has nothing to do with Christianity, 
only that by the Christian religion we are put still under 
great obligations not to be guilty of perjury ; the forms, 
indeed, of an oath have been since varied, and have been 
always different in all countries according to the different 
laws, religion, and constitution of those countries. But 
still the substance is the same, which is that God in all of 
them is called upon as a witness to the truth of what we 
say. Grotius in the same chapter, sect. 10, says, forma 
jurisjurandi verhis differt, re convenit. There are several 
very different forms of oaths mentioned in Selden, vol. ii. 
p. 1470, but whatever the forms are, he says, that is 
meant only to call God to witness to the truth of what is 
sworn ; '' sit Deus testis f sit Pens vindexf or “ ita te 
Pens adjuvetf are expressions promiscuously made use of 
in Christian countries ; and in ours that oath hath been 
frequently varied, as ita te Pens adjuvet tactis sacro- 
sanctis Pei Evangeliis ; ” ita^ cfec., et sacrosancta Pei 
Evangelia ^dta, c&a, et omnes sanctir And now we 
keep only these words in the oath, ‘‘ so help you God,’ 
and which indeed are the only material words, and which 
any heathen who believes a God may take as well as a 
Christian. The kissing the book here, and the touching 
the brahmin’s hand and foot at Calcutta, and many other 
different forms which are made use of in different 
countries, are no part of the oath, but are only ceremonies 
invented to add the greater solemnity to the taking of it, 
and to express the assent of the party to the oath, when 
he does not repeat the oath itself; but the swearing in all 
of them, be the external form what it will, is calling God 
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Almighty to be a witness : as is clear from these words 
of our Saviour, in Matt. c. 23. v. 21 and 22, ‘'Whoso 
sweareth by the temple sweareth by it, and by him that 
dwelleth therein; and he that sweareth by heaven, 
sweareth by the throne of God, and by him that sitteth 
thereon.” As to what was said by the counsel, that 
Christianity is part of the law of England, which is 
certainly true, as it is here established by laws, and that, 
therefore, to admit the oath of a heathen is contrary to 
the law of England, it appears from what I have already 
laid down that there is nothing in that argument, since an 
oath is no more a part of Christianity than of every other 
religion in the world. There is likewise as little in another 
argument which was made use of, that an oath cannot be 
altered but by act of parliament ; for the form of an asser- 
tory oath here hath been frequently varied, as I have 
already observed. And what Lord Coke says in the 2 
Inst. 479, and 3 Inst. 165, that an oath cannot be altered, 
nor a new one imposed, but by authority of parliament, 
plainly relates only to promissory oaths, or oaths of office, 
as those of privy councillors, judges, sheriffs, and the like, 
and not at all to oaths taken by witnesses. As to the 
passage mentioned out of the State Trials, where the Lord 
Chief J ustice asked if the witness were a Christian or not, 
who appeared to be otherwise by his mien . and dress, and 
was going to take the common oath, and as to what was 
said that Lord Chief Justice Eyre once refused to swear a 
man on the Evangelists, who was not a Christian, and that 
Lord Chief Baron Gilbert did the same to one who, when 
asked whether he believed in Christ, declared that he did 
not know who Christ was, very little can be inferred’ from 
either of these instances, since it does not appear that the 
fact, to which the witness was going to be sworn, arose in 
a foreign country, or that it was a mercantile cause, or 
that it was ever insisted on by the counsel that the witness 
should be examined in any other manner than in the 
common form upon the Holy Evangelists, 

Having now, I think, sufficiently shown that Lord 
Coke’s rule is without foundation, either in scripture. 
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reason, or law, that I may not be understood in too 
general a sense, I shall repeat it over again, that I pnly 
give my opinion that such infidels who believe a God, 
and that He will punish them if they swear falsely, in 
some cases and under some circumstances, may and 
ought to he admitted as witnesses in this, though a 
Christian country. And, on the other hand, I am clearly 
of opinion that such infidels, if any such there be, who 
either do not believe a God, or, if they do, do not .think 
that He will either reward or punish them in this world 
or in the next, cannot be witnesses in any case, nor under 
any circumstances, for this plain reason, because an oath 
cannot possibly be any tie or obligation upon them. I 
therefore entirely disagree with what is reported to have 
been said by Lord Chief Justice Ley, in 2 Rol. Kep. 346, 
Tr. 21, Jam. 1, B. E., that in the trials of matters arising 
beyond sea we ought to allow such proof as they beyond' 
sea would allow. This would be leaving this point on so 
very loose and uncertain a foot, that I cannot come into it ; 
for if this rule were to hold, considering in what a strange 
manner justice is administered in some foreign parts, God 
knows what evidence must be admitted. Nor can I agree 
with the resolution in the case of Alsop v. Bowtrell, Cro. 
Jac. 541, 2 M. 17 J. 1, B. R, where it was holden that 
a certificate under the seal of the minister at Utrecht and 
of the said town, of the marriage of two persons there, 
and that they cohabited together as man and wife, was a 
sufiScient proof. To admit the certificate of the minister 
of the fact of the marriage, at a place where there is no 
bishop, might perhaps be equal, and be resembled to the 
certificate of the bishop here, which is in some cases 
conclusive evidence of a marriage. But I am clearly of 
opinion that the certificate of their cohabiting together 
ought not to have been admitted. For our law never 
allows a certificate of a mere matter of fact, not coupled 
with any matter of law, to be admitted as evidence. 
Even the certificate of the king, under his sign manual, 
of a matter of fact (except in one old case in Chancery, 
Hob. 213), has been always refused ; and it would be 
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Strange if we should give greater credit to the certificate 
of a minister at Utrecht than to that of the king himself. 
Besides, it is not the best evidence that the nature of the 
thing will admit, but the proper and usual evidence of a 
fact, arising beyond sea, is an affidavit of deposition, 
taken before a public notary, and certified to be so, under 
the seal of the place, or the principal officer of the place, 
which has been admitted as evidence in, some cases, 
where .it would be too expensive, considering the nature 
of the cause, to take out a special commission. Before 
I conclude this head, I must beg leave again to take 
notice of what is said by Lord Hale, that it must be left 
to the jury what credit must be given to these infidel 
witnesses. For I do not think that the same credit 
ought to be given either by a court or a jury to an infidel 
witness as to a Christian, who is under much stronger 
obligations to swear nothing but the truth. The dis- 
tinction betw^een the competency and credit of a witness 
is a known distinction, and many witnesses are admitted 
as competent, to whose credit objections may be after- 
wards made. The rule of evidence is, that the best 
evidence must be given that the nature of the thing vjill 
admit The best evidence which can be expected or 
required, according to the nature of the case, must he 
received ; but if better evidence be offered on the other 
side, the other evidence, though admitted, may happen 
to be of no weight at all. To explain -what I mean: 
suppose an examined copy of a record (as it certainly 
may) be given in evidence; if the other side afterwards 
produce the record itself, and it appears to be different 
from the copy, the authority of the copy is at an end. 
To come nearer to the present case : supposing an infidel, 
who believes a God, and that He will reward and punish 
him in this world, but does not believe a future state, be 
examined on his oath, as I think he may, and, on the 
other side, to contradict him, a Christian is examined, 
who believes a future state, and that he shall be punished 
in the next world as well as in this if he does not swear 
the truth, I think that the same credit ought not to be 
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given to an infidel as to a Christian, because he is plainly 
not under so strong an obligation. 

I have now done with the general question. And what 
I have said upon that must plainly show of what opinion 
I am in respect to the present question ; and, therefore, I 
shall be very short as to that. I think, after what I have 
already said, I need say nothing more to determine this 
point than barely to state the facts relating to it, as they 
stand now before the court. 

It is admitted that the cause is concerning a mercantile 
affair, which was transacted in a foreign heathen country, 
at Calcutta. It must be agreed that it is greatly to the 
advantage of this nation to carry on a trade ajid commerce 
in foreign countries, and in many countries inhabited by 
heathens, and particularly in this town, in which we have 
established a factory for that purpose. A trade was 
accordingly carried on there between the plaintiff, a 
heathen and subject of that country, and a Christian 
merchant, a subject of England. It is insisted by the 
plaintiff, that the English merchant, being greatly in his 
debt, withdrew into England, and consequently was not 
amenable to the courts of justice in that country, where? 
if he could have tried his cause, this evidence, which is 
now in dispute, would have certainly been admitted. He 
followed his debtor into England, which was the only 
remedy that he had left, and filed his bill against him in 
the Court of ^Chancery here. No one will, I believe, now 
say that he had not a right to bring such a suit, or that 
he is not entitled to justice. Tor, though there was such 
an old notion in popish times, and for some httle time 
aftemards, till the Reformation was fully established, 
that even an alien friend, especially if he were an infidel, 
could not sue in a court of justice here, this most absurd, 
wicked, and unchristian notion has, God be thanked, been 
long since exploded, and will, I hope, never be revived 
again. It being admitted that he may bring his suit here, 
and consequently that he is entitled to justice, it follows 
that he must be at liberty to produce his evidence here, 
in order to make out his case. And if he produce his 
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evidence, it must be upon oath ; for it would be absurd to 
give an infidel more credit than a Christian, which we 
must do, if an infidel’s evidence be necessary, in order to 
do justice, and yet he cannot be examined upon oath : he 
must, therefore, be examined upon oath in some shape 
or other. In order to obtain justice, the plaintiff in this 
cause laid his case properly before the Court of Chancery, 
and prayed a commission to Oalcutta ; and the Court of 
Chancery, I think, very rightly, and with great justice, 
ordered a commission to go, and that the words “ on 
the Holy Evangelists” should be omitted, and the word 
''solemnly” inserted in their room: and likewise very 
prudently directed that the commissioners should certify 
upon the return of the commission in what manner the 
oath was administered to the witnesses examined, on the 
commission ; and what religion they were of. The com- 
missioners accordingly returned that the oath was ad- 
ministered to the witnesses in the same words as here in 
England, which fully answers the objection (if there was 
anything in it), that the form of the oath cannot be 
altered; and they certified that after the oath was read 
and interpreted to them, they touched the brahmin’s hand 
or foot, the same being the usual and most solemn manner 
in which oaths are administered to witnesses who profess 
the Gentoo religion, and in the same manner in which 
oaths are usually administered to persons who profess 
the Gentoo religion, on their examination as witnesses in 
the courts of justice, erected by virtue of his Majesty’s 
letters patent at GalciiUa; and they further certified that 
the witnesses so examined were all of the Gentoo religion. 
This certificate, I think, fully answers the objection, that 
it does not appear that the witnesses believe a God, or 
that- He will punish them if they swear falsely ; which, as 
I have already said, I admit to be requisite, absolutely 
necessary to qualify a person to take an oath. I do not 
at all rely upon the books which were cited, and which 
give an account of the Gentoo religion. But it is plain, 
from the certificate itself, that they believe and worship a 
God, and that they have priests for that purpose, which 
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would be of no use, if they did not believe that He would 
reward or punish them, according to their deserts. The 
certificate likewise answers this objection, that the oath 
being only read to the witnesses, it does not appear that 
they said or did anything which signified their assent to 
it ; for touching the hand or foot of the priest, after these 
words, ''so help me God,’’ it being their usual form, is 
as much signifying their assent as kissing the book is 
here, where the party swearing likewise says nothing. 
And the case cited by the Lord Chief Baron, from 2 Sid. 
6, Mich. 1657, plainly proves this, where Chief Justice 
Glyn was of opinion that Doctor Owen’s holding up his 
right hand was sufficient, without touching the book. 
And Lord Stair, in his institutes of the Laws of Scotland, 
p. 692, confirms this, where he says, " It is the duty of 
judges, in taking the oaths of witnesses, to do it in those 
forms that will most touch the conscience of the swearers 
according to their persuasion and custom ; and though 
Quakers and fanatics, deviating from the common senti- 
ments of mankind, refuse to give a formal oath, yet, if 
they do that which is materially the same, it is materially 
an oath.” 

The only objection that remains against admitting this 
evidence is, that these witnesses will not be liable to be 
indicted for peijury; because they are not sworn supra 
sacrosancta Dei JEvangelia, which words, as was insisted, 
are necessary in every such indictment ; and, therefore, 
they are not under the same necessity to swear truly as 
Christian witnesses are. But this objection has been in 
a great measure already answered by the Chief Baron, 
and it may receive two plain answers; first, that these 
words, ''supra sacrosancta Dei Dvangelia,'' or "tactis 
sacrosanctis Dei JEvangeliis,'' are not necessary to be in 
an indictment for peijury. They have been omitted in 
many indictments against Jews, of which several pre- 
cedents have been laid before us ; and they are not in the 
precedents of such indictments, which I find in an ancient 
and very good book, entitled West’s Simboleogi-aphy ; but 
it is only said there, " supra sacraraentum suum dixit et 
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deposuit,'' or affcrmamt et deposuit!' Besides : this argu- 
ment, if it prove anything, proves a great deal too much ; 
for, if there were anything in it, many depositions even of 
Christians have been admitted, and many more must be 
admitted, or else there will be a manifest failure of jus- 
tice, where the witnesses are certainly not liable to be 
indicted : for when the depositions of witnesses are taken- 
in another country, it frequently happens that they never 
come over hither, or if they do, cannot be indicted for 
perjury, because the fact was committed in another 
country. Those, therefore, who are plainly not liable to 
be indicted for perjury, have often been, and for the sake 
of justice must be admitted as witnesses, and so there is 
an end of the objection. 

From what I have said it is plain that my opinion is 
that these depositions ought to be read in evidence. 


The rule of law upon this sub- 
ject was anciently supposed to be, 
that infidels^ i. e., persons not pro- 
fessing the Christian faith, were 
incompetent as witnesses, Gilb. 
Ev. 142. The principal case has, 
however, settled the contrary ; and 
it was ruled by Buller, J., in JR. v. 
Taylor, Peake, 11, that the proper 
question to put to a witness, in 
order to ascertain his competency 
as to religious principle, is, whether 
he believes in a God, the obliga- 
tion of an oath, and a future 
state of reiuards and punish- 
ments. It would appear, however^ 
from some of the observations of 
the Chief Justice in the principal 
case, that it is sufficient if the 
witness believe in a God who will 
reward or punish him in this 
world. [See Maden v. Catanach, 


7 H. & N. 360 ; SI L. J. Exch. 
118, where the infidel was about 
to be sworn as a witness for the 
plaintiffs, and on the proposal of 
counsel to examine her as to re- 
ligious belief, the judge swore her 
on the voire dire, and let her be 
so examined, and then refused to 
let her be examined as a witness. 
See also Jackson v. Gridley, 18 
J ohns. Americ. Rep. 98.] In White's 
Case, 1 Leech, 430, the witness 
stated that he had heard there 
was a God, and believed that 
people who told lies would come 
to the gallows, but was -ignorant 
of the obligation of an oath, a 
future state of rewards and punish- 
ments, the existence of another 
world, and what became of wicked 
people after death. His testimony 
was rejected. In this case the wit- 
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ness seems to have had an idea 
that falsehood would be punished 
by God in this world, but not of 
the peculiar solemnity of an oath, 
and of the sinfulness of perjury 
beyond that of any other species 
of falsehood. Indeed it does not 
appear at all clearly from the 
report, that the witness believed 
the punishment of sin, even in 
this world, to be part of God's 
government, without which he did 
not fall within what was said by 
Willes, C. J., in the principal case. 
It has been held that where an 
infant witness in a criminal case 
appeared to have no notion of the 
oblisfation of an oath, the trial 
might be postponed till he should 
be instructed, 1 Leach, 430, n. But 
it was held differently where the 
witness was an adult, and of suffi- 
cient intellect, Wades Case, 1 Moo. 
C. C. 86. Also, where the child 
was incompetent to take an oath, 
by reason of her tender years, 
and not from neglected education, 
Pollock, C. B., observing that 
more would probably be lost in 
memory than would be gained in 
any other way.” His lordship, 
however, expressly guarded him- 
self against being supposed to lay 
down any general rule, as there 
might be cases where a postpone- 
ment would be proper. [R, v. 
Nicholas, S C. & Kir. 246.] 

Quakers and Moravians were 
formerly incompetent in criminal 
cases, but their disability is now 
removed by st. 9 Geo. 4, c. 15, s. 1, 
3 & 4W. 4, c. 49,1 & 2Yict.c.77: 


as is that of Separatists by 3 & 4 
W. 4, c. 82. And by the Common 
Law Procedure Act, 1854, [17 & 18 
Viet. c. 125, extended to criminal 
proceedings by 24 & 25 Viet. c. 66, 
and to Scotland by 26 & 27 Viet, 
c. 85,] s. 20, '' If any person called 
as a witness, or required or desired 
to make an affidavit or deposition, 
shall refuse, or be unwilling from 
alleged conscientious motives, to be 
sworn, it shall be lawful for the 
court or judge or other presiding 
officer, or person qualified to take 
affidavits or depositions, upon 
being satisfied of the sincerity of 
such objection, to permit such 
person, instead of being sworn, to 
make his or her solemn affirma- 
tion or declaration in the words 
following ; videlicet, 

‘ I, A. B., do solemnly, sin- 
cerely, and truly affirm and 
declare that the taking of any 
oath is, according to my reli- 
gious belief, unlawful; and 
I do also solemnly, sincerely, 
and truly affirm and de- 
clare, &c.’ 

Which solemn affirmation and 
declaration shall be of the same 
force and effect as ff such person 
had taken an oath in the usual 
form.” f ' These acts do not,” as Mr. 
J. F. Stephen observes, in his 
excellent '' General View of the 
Criminal Law of England,” p. 289, 
“ meet the case of a person who, 
being an atheist, has either no 
religious belief or does not object 
to taking an oath.” See Maden 
V.- Catanach, suprd, where the 
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atheist did not object to being 
sworn. In lieu of the oaths of 
allegiance, supremacy, and abju- 
ration, one new form of oath has 
been substituted by the 21 & 22 
Viet. c. 48, s. 1 ; and a form of 
affirmation, for Quakers and per- 
sons permitted to make an affirma- 
tion or declaration instead of an 
oath, has been provided by the 
22 Viet, c, 10, s. 1.] Excommu- 
nicated persons were also inca- 
pable of giving evidence at com- 
mon law, but are now, by stat. 53 
G. 3. c. 127, s. 3, exempted from 
all civil disabilities. And this 
seems equally applicable to ex- 
communication ipso facto, as to 
that pronounced by an ecclesi- 
astical court, Escott V. Martin, 4 
Moo. P. C. C. 104. Lord Den- 
man’s Act, 6 & 7 Viet. c. 85, 
removes the effect of incapacity 
from crime ; but it has been made 
a question whether its provisions 
extend to the courts Christian. 
Sanders v. Wigston, 1 Robert. 
460. 

With respect to the principal 
case, the following account of the 
determination of the Chancellor 
upon it is extracted from 1 Wil- 
son, 84. It was held by the Lord 
Chancellor that an infidel, pagan, 
idolater, may be a witness, and 
that his deposition, sworn accord- 
ing to the custom and manner of 
the country where he lives, may 
be read in evidence.” See Eeg. v. 
Entremahn, 1 Car. & M. 248 ; 1 
& 2 Viet. c. 105. 

Notwithstanding the doctrine of 


the principal case, it was held by 
the Court of Exchequer, in the 
great case of Miller v. Salomons, 
7 Exch. 475, (Martin, B., dissen- 
tiente,) that the words, “ upon the 
true faith of a Christian,” are not 
a mere form of swearing, but an 
essential part of the oath of ab- 
juration required by 6 Geo. 3, c. 
53, so that, by the indirect and un- 
intentional effect of those words, 
her majesty’s Jewish subjects, 
though they might lawfully be 
elected members of parliament, 
could not sit and vote ; and that 
judgment was affirmed in the 
Exchequer Chamber, 8 Exch. 778. 
The case [was taken up to] the 
House of Lords ; [but was not 
argued there. Yearly, from 1848 
until 1858, bills to enable Jews to 
sit in parliament were sent up by 
the House of Commons to the 
House of Lords, and were there 
thrown out ; at last, in 1858, two 
statutes were passed, first, the 21 
& 22 Viet. c. 48, by which a new 
form of oath was substituted for 
the oaths of abjuration, supremacy, 
and allegiance, which form retains 
the words, upon the true faith of 
a Christian;” and, secondly, the 
21 & 22 Viet. c. 49 (amended by 
the 23 & 24 Viet. c. 63), by which 
either House of Parliament was 
enabled to admit by resolution 
any qualified Jew to sit and vote 
after taking the oath in its new 
form, but without the words, 
''upon the true faith of a Chris- 
tian.” A resolution to ‘ this effect 
w^as come to in the House of 
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Commons in the same session, 
and Mr. Salomons, the defendant 
in Miller v. Salomons (being a 
Jew), and others of the same faith, 
were afterwards admitted to sit and 
vote as members of that House. 
And if the Queen should think 
proper to raise a Jew to the Peer- 


age, there seems no reason to doubt 
that the House of Lords would 
think it to be their duty to make 
a similar resolution, if not from 
conviction, at least in loyal ac- 
knowledgment of the undoubted 
prerogative of the Crown as the 
fountain of honour.] 
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EASTER, 13 OEO. 5.—C. P. ; 3 WRs. 403, S.C. 

[eEPOMED 2 BliAOKSTONE, 892.] 

Tr^^ ass and assault will lie for originally throwing a 
squib, which, after having been throivn about in self- 
defence by other persons, at last put out the plaintiff's 
eye, 

Tbkspass and assault for throwings casting, and tossing 
a lighted squib at and against the plaintift', and striking 
him therewith on the face, and so burning one of his eyes, 
that he lost the sight of it, whereby, &c. On not guilty 
pleaded, the cause came on to be tried before N'ares, J., 
last summer assizes at Bridgwater, when the jury found a 
verdict for the plaintiff with lOOZ. damages, subject to the 
opinion of the court on this case : — On the evening of 
the fair-day at Milborne Port, 28th October, 1770, the 
defendant threw a lighted sqidb, made of gunpowder, &c,, 
from the street into the market-house, which is a covered 
building supported by arches, and enclosed at one end, 
but open at the other and both the sides, where a large 
concourse of people were assembled ; which lighted squib, 
so throvm by the defendant, fell upon the standing of 
one Yates, who sold gingerbread, &c. That one Wilhs 
instantly, and to prevent injury to himself and the said 
wares of the said Yates, took up the said lighted squib 
from off the said standing, and then threw it across the 
said mai’ket-house, when it fell upon another standing 
there of one Ryal, who sold the same sort of wares, who 
instantly, and to save his own goods from being injured, 
took up the said lighted squib from off the said standing, 

E E 


YOIi. I. 
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and then threw it to another part of the said market- 
house, and in so throwing it struck the plaintiff, then in 
the said market-house, in the face therewith, and the 
combustible matter then bursting, put out one of the 
plaintiff’s eyes. Qw. If this action be maintainable ? 

This case was argued last Term by Glyn, for the 
plaintiff, and Borland, for the defendant : and this Term, 
the Court, being divided in their judgment, delivered 
their opinions seriatim. 

•Nahes, J. - Bfares, J., was of opinion that trespa ss would lie well in 
i the present case. That the natural and probable conse- 
quence of the act done by the defendant was injury to 
somebody, and therefore the act was illegal at common 
law. And the throwing of squibs has, by statute W. 3^ 
been since made' a nuisance. Being therefore unlawful, the 
defendant was liable to answer for the consequences, be 
the injury mediate or immediate : 11 Hen. 7, 28, is express 
that malus animus is not necessary to constitute a trespass. 
So, too, 1 Stra. 596. Hob. 134. T. Jones, 205. 6 Edw. 4, 
7, 8. Fitzh. Tres 2 oass, 110. The principle I go upon is 
what is laid down in Reynolds v. Clarke, Stra. 634, that if 
the act in the first instance be unlawful, trespass will lie. 
Wherever, therefore, an act is unlawful at first, trespass 
will lie for the consequences of it. So, in 12 Hen. 4, 
trespass lay for stopping a sewer with earth, so as to 
overflow the plaintiff’s land. In 26 Hen. 8, 8, for going 
upon the plaintiff’s land to take the boughs off which had 
fallen thereon in lopping. See also Hardr. 60. Eeg. 108, 
95. 6 Ed. 4, 7, 8. 1 Ld. Eaym. 272. Hob. 180. Cro. Jac. 
122, 43. F. N. B. 202, 91 G. I do not think it neces- 
sary, to maintain trespass, that the defendant should 
personally touch the plaintiff ; if he does it by a mean it 
is sufficient. Qui facit per aliud facit per se. He is the 
person who, in the present case, gave the mischievous 
faculty to the squib. That mischievous faculty remained 
in it till the explosion. Ho new power of doing mischief 
was communicated to it by Willis or Eyal. It is like the 
case of a mad ox turned loose in a crowd. The person 
who turns him loose is answerable in trespass for whatever 
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miscliief he may do. The intermediate acts of Willis and Nares, j. 
Ryal will not purge the original tort in the defendant. 

But he who does the first wrong is answerable for all the 
consequential damages. So held in the King v. Riiggins, 

2 Lord Eaym. 1574. ParJchwrst v. Foster, 1 Lord Raym. 

480. Rosevjell v. Prior, 12 Mod. 689. And it was declared 
by this court; in Slater v. Baker, M. 8 Geo. 3, 2 Wils. 359, 
that they would not look with eagle s eyes to see whether 
the evidence applies exactly or not to the case : but if the 
plaintiff has obtained a verdict for such damages as he 
deserves, they will establish it if possible. 

Blaclcstone, J., was of opinion that an action of trespass Bla-ciistone, 
did not lie for Scott against Shepherd, upon this case. He ^ 
took the settled distinction to be, that where the injury is 
immediate, an action of trespass will lie ; where it is only 
consequential, it must be an action on the case : Reynolds 
V. Clarke, Lord Raym. 1401, Stra. 634 ; Haward v. Bankes, 

Burr. 1114 ; Harker v. Birbeck, Burr. 1159. The laivful- 
ness or unlaivfulness of the original act is not the criterion ; 
though something of that sort is put into Lord Raymond's 
mouth in Stra. 635, where it can only mean, that if the act 
then in question, of erecting a spout, had been in itself 
unlaAvful, trespass might have lain ; but as it was a lawful 
act (upon the defendant’s own ground), and the injury to 
the plaintiff only consequential, it must be an action on 
the case. But this cannot be the general rule ; for it is 
held by the court in the same case, that if I throw a log of 
timber into the highway (which is an unlawful act), and 
another man tumbles over, and is hurt, an action on the 
case only lies, it being a consequential damage ; but if in 
throwing it I hit another man, he may bring trespass, be- 
cause it is an immediate wrong. Trespass may sometimes 
lie for the consequences of a lawful act. If in lopping my 
own trees a bough accidentally falls on my neighbour’s 
ground, and I go thereon to fetch it, trespass lies. This is 
the case cited from 6 Edw. 4, 7. But then the entry is of 
itself an immediate wrong. And case will sometimes lie 
for the consequence of an unlawful act. If by false 
imprisonment I have a special damage, as if I forfeit my 
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BiAOKSToirr, J. recognizance tlaereby, I shall have an action on the case ; 

per Powel, J., 11 Mod. 180. Yet here the original act 
^ was unlawful, and in the nature of trespass. So that 
I laivful or unlawful is quite out of the case; the solid 
distinction is between direct or immediate injuries on the 
one hand, and mediate or consequential on the other. And 
^respass never lay for the latter. If this be so, the only 
question will be whether the injury which the plaintiff 
suffered was immediate or consequential only ; and I hold 
it to be the latter. The original act was^ as against 
Yates, a trespass ; not as against Ryal or Scott. The 
tortious act was complete when the squib lay at rest upon 
Yates’s stall. He, or any bystander, had, I allow, a right 
to protect themselves by removing the squib, but should 
have taken care to do it in such a manner as not to en- 
damage others. But Shepherd, I think, is not answer- 
able in an action of trespass and assault for the mischief 
done by the squib in the new motion impressed upon it, 
and the new direction given it, by either Willis or Byal ; 
who both were free agents, and acted upon their own 
judgment. This differs from the cases put of turning 
loose a wild beast or a madman. Th ey are o nlyjnstru- 
ments in the hand of the first agent. Nor is it like 
diverting .the course of "arT enraged ox, or of a stone 
thrown, or an arrow glancing against a tree ; because 
there the original motion, the vis impressa, is continued, 
though diverted. Here the instrument of mischief was 
at rest, till a new impetus and a new direction are given 
it, not once only, but by two successive rational agents. 
But it is said that the act is not complete, nor the squib at 
rest, till after it is spent or exploded. It certainly has a 
power of doing fresh mischief, and so has a stone that has 
been thrown against my windows, and now lies still. Yet 
if any person gives that stone a new motion, and does 
farther mischief with it, trespass will not lie for that 
against the original thrower. No doubt but Yates may 
maintain trespass against Shepherd. And, according to 
the doctrine contended for, so may Kyal and Scott. 
Three actions for one single act ; nay, it may be extended 
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m infinitum. If a man tosses a football into the street, Blacsstone,J. 
and, after being kicked about by one hundred people, it 
at last breaks a tradesman's window, shall he have trespass 
against the man who first produced it? Surely only 
against the man who gave it that mischievous direction, 

But it is said, if Scott has no action against Shepherd, 
against whom must he seek his remedy ? I give no 
opinion whether case would lie against Shepherd for the 
consequential damage ; though, as at present advised, I 
think, upon the circumstances it would. But I think, 
in strictness of law, trespass would lie against Ryal, the 
immediate actor in this unhappy business. Both he and 
Willis have exceeded the bounds of self-defence, and not 
used sufficient circumspection in removing the danger 
from themselves. The throwing it across the market- 
house, instead of brushing it down, or throwing it out 
of the open sides into the street (if it was not meant to 
continue the sport, as it is called), was at least an unne- 
cessary and incautious act. Not even menaces from 
others are sufficient to justify a trespass against a third 
person ; much less a fear of danger to either his goods or 
his person ; — nothing but inevitable necessity ; Weamr 
V. Ward, Hob. 134 ; Dickenson v. Watson, T. Jones, 205 ; 

Gilbert v. Stone, Al. 35, Styl. 72. So in the case put by 
Bryan, J., and assented to by Littleton and Cheke, C. J., 
and relied on in Eaym. 467, “ If a man assaults me, so 
that I cannot avoid him, and I lift up my staff to defend 
myself, and, in lifting it up, undesignedly hit another who 
is behind me, an action lies by that person against me ; 
and yet I did a lawful act in endeavouring to defend 
myself." But none of these great lawyers ever thought 
that trespass would lie, by the person struck, against him 
who first assaulted the striker. The cases cited from 
the Register and Hardres are all of immediate acts, or 
the direct and inevitable effects of the defendant’s imme- 
diate acts. And I admit that the defendant is answerable 
in trespass for all the direct and inevitable effects caused 
by his own immediate act. — ut what is his own imme- 
diate act ? The throwing the squib to Yates's stall. Had 
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Blaokstottk, J. Yates’s goods been burnt, or his person injured, Shepherd 
must have been responsible in trespass. But he is not 
responsible for the acts of other men. The subsequent 
throwing across the market-house by Willis is neither the 
act of Shepherd, nor the inevitable effect of it ; much less 
the subsequent throwing by Eyal. Slater v. Barher was 
first a motion for a new trial after verdict. In our case 
the verdict is suspended till the determination of the 
court. And although after verdict the court will not look 
with eagle’s eyes to spy out a variance, yet when a ques- 
tion is put by the jury upon such a variance, and it is 
made the very point of the cause, the court will not wink 
against the light, and say that evidence, which at most is 
only applicable to an action on the case, will maintain an 
action of trespass. 2. It was an action on the case that 
was brought, and the court held the special case laid to be 
fully proved. So that the present question could not 
arise upon that action. S. The same evidence that will 
maintain tresjpass^ may also frequently maintain case, but 
not e converso. Every action of trespass with a “ per quod” 
includes an action on the case. I may bring trespass for 
the immediate injury, and subjoin a "'per quod” for 
the consequential damages; — or may bring case for 
the consequential damages, and pass over the immediate 
injury, as in the case from 11 Mod. 180, before cited. 
But if I bring trespass for an immediate injury, and prove 
at most only a consequential damage, judgment must be 
for the defendant; Gates and Bailey, Tr. 6 Geo. 3, 2 
Wils. 813. It is said by Lord Raymond, and very justly 
in Reynolds v. Glarhe, we must keep up the boundaries 
of actions, otherwise we shall introduce the utmost con- 
fusion.” As I therefore think no immediate injury passed 
from the defendant to the plaintiff (and without such 
immediate injury no action of trespass can be maintained), 
I am of opinion that in this action judgment ought to be 
for the defendant, 

GfotTLD, J. 1 Gould, J., was of the same opinion with Fares, J., that 
I this action was well maintainable. The whole difficulty 
lies in the form of the action, and not in the substance of 
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tlie remedy. The line is very nice between case and tres- Gould, j. 
jpass upon these occasions : I am persuaded there are 
many instances wherein both or either will lie. I agree 
with Brother Wares^ that wherever a man does an un- 
lawful act, he is answerable for all the consequences ; and 
trespass will lie against him, if the consequences be in 
nature of trespass. But exclusive of this, I think the 
defendant may be considered in the same view as if he 
himself had personally thrown the squib in the plain- 
tiff's face. The terror impressed upon Willis and Ryal 
excited self-defence, and deprived them of the power of 
recollection. What they did was therefore the inevitable 
consequence of the defendant’s unlawful act. Had the ■' 
squib been thrown into a coach full of company, the ’ 
person throwing it out again would not have been answer- 
able for the consequences. What Willis and Eyal did'’ 
was by necessity, and the defendant • imposed that neces- 
sity upon them. As to the case of the football, I think 
that if all the people assembled act in concert, they are 
all trespassers : 1, from the general mischievous intent ; 

2, from the obvious and natural consequences of such an 
act ; which reasoning will equally apply to the case before 
us. And that actions of trespass will lie for the mis- 
chievous consequences of another’s act, whether lawful 
or unlawful, appears from their being maintained for acts 
done in the plaintiff’s own land : Hardr. 69 ; Oourtmy v. 

Collett, 1 Lord Eaym. 272. I shall not go over again the 
ground which Brother Nares has relied on and explained, 
but concur in his opinion, that this action is supported by 
the evidence. 

Be Grey, C. J. — This case is one of those wherein the BeGhet, O.J. 
line drawn by the law between actions on the case and 
actions of trespass is very nice and delicate. Trespass is^ 
an injury accompanied with force, for which an action of * 
trespass vi et armis lies against the person from whom it : 
is received. The question here is, whether the injury]* 
received by the plaintiff arises from the force of thel 
original act of the defendant, or from a new force by d 
third person. I agree with my brother Blachstone as^ 
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De Chet, C.J. to the principles he has laid down, hut not in his appli- 
cation of those principles to the present case. The real 
question certainly does not turn upon the lawfulness or 
unlawfulness of the original act ; for actions of trespass 
will lie for legal acts when they become trespasses by 
accident ; as in the cases cited of cutting thorns, lopping 
of a tree, shooting at a mark, defending oneself by a 
stick which strikes another behind, &c. — They may also 
not he for the consequences even of illegal acts, as that 
of casting a log on the highway, &c. But the true question 
|ls, whether the injury is the direct and immediate act of the 

* [See (J^fejidant^, and I am of opinion that in this case it is. 

T, Hylands, 

34 L. J. Exch. The throwing the squib was an act unlawful, and tending 
to affright the bystander. So far mischief was originally 
intended ; not any particular mischief, but mischief indis- 
criminate and wanton. Whatever mischief therefore fol- 
lows, he is the author of it ; Egreditur personam, as the 
phrase is in criminal cases. And though criminal cases 
are no rule for civil ones, yet in trespass I think there is 
an analogy. Every one who does an unlawful act is 
considered as the doer of all that follows : if done with a 
deliberate intent, the consequence may amount to murder ; 
if incautiously, to manslaughter; Fost. 261. So too, in 
1 Ventr. 295, a person breaking a horse in Lincoln’s-Inm 
Fields hurt a man; held, that trespass lay: and 2 Lev. 
172, that it need not be laid scienter. I look upon all 
rthat was done subsequently to the original throwing as 
“ a continuation of the first force and first act, which will 
continue till the squib was spent by bursting. And I 
"^hink that any innocent person removing the danger from 
himself to another is justifiable ; the blame lights upon 
the first thrower. The new direction and new force flow 
out of the first force, and are not a new trespass. The 
writ in the Register, 95, a, for trespass in maliciously cut- 
ting down a head of water, which thereupon flowed down 
to and overwhelmed another s pond, shows that the im- 
mediate act needs not be instantaneous, but that a chain 
of effects connected together will be sufficient. It has 
been urged that the intervention of a free agent will make 
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a difference : but I do not consider Willis and Eyal as free 
agents in the present case, but acting under a compulsive 
necessity for their own safety and self-preservation. On 
these reasons I concur with Brothers Gould and Naves 
that the present action is maintainable. 

Postea to the plaintiff. 


The importance of the prin- 
cipal case has been considerably 
diminished, by the alteration in- 
troduced into the law by the 
Common Law Procedure Amend- 
ment Act, 1852, which abolished 
special demun'ers, allowed of 
joinder of different forms of 
action, and gave large powers of 
amendment, so that a blunder in 
the form of the remedy cannot in 
any case affect the ultimate suc- 
cess of the cause. There is, how- 
ever, much both in the principal 
case and in the notes that is still 
worthy of study; and even the 
distinction, often subtle and re- 
fined, sometimes invisible, be- 
tween trespass and case serves in 
many instances as a test of sub- 
.^stantial liability ; for example, the 
modern case of Sharrod v. London 
and South Western Rail. Co., 4 
Exch. 580, which, for want of 
being properly understood, has 
met with some animadversion, in 
which a railway company was 
sued in an action of tr espas s for 
an injury to cattle which had 
strayed upon the railway, by a 
train passing along the line, and 
held not to be liable in that foim 


of action. A moment’s reflection 
will suggest that if the company 
could be so sued, all questions of 
duty to fence, careful driving, &c., 
upon, which the liability of the 
company ought to depend, would 
be excluded by the nature of the 
inquiry called for by the plaintiff ; 
and the case involves the sub- 
stantive decision that a raiiwayl 
company is not liable for injury’ 
to cattle straying upon the line,: 
unless it is alleged and proved] 
that such injury was occasioned' 
by its own or its servants’ wrong- 
ful or negligent act. [See also 
Fletcher v. Rylands, 34 L. J. Exch. 
177. In Brandt v. Craddock, 27 
L. J. Exch. 314, the declaration 
was for arresting and imprisoning 
the plaintiff without reasonable 
or probable .cause, on a false and 
malicious charge of felony. The 
judge at the trial treated this as 
a count in case for a malicious 
prosecution, and nonsuited the 
plaintiff, because there was rea- 
sonable and probable cause for the 
arrest and imprisonment, but the 
nonsuit was afterwards set aside 
by the court, on the ground that 
the cause of action was a trespass ; 
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and see Chivers v. Savage, 5 E. & 
B. 697.] And similar considera- 
tions may be important in deter- 
mining whether a cause of action, 
the damage resulting from which 
is not apparent at the time, be 
barred by the Statute of Limita- 
tions. See \Backliouse y. Bonomi, 
9 H. of L. Ca., overruling some 
important dicta in] Nicldin v. 
'Williams, 10 Exch. 259 ; [and 
Wkitehoim v. Fellowes, 10 C. B. 
765]. The case of Scott v. Shep- 
herd, and the following note, are 
therefore retained in this edition. 

It is perfectly clear that if an 
injury be done to A. by the im- 
mediate force of B., the former 
may bring trespass ; and it is 
equally clear that if the injury 
be not immediate, but merely 
consequential, he cannot sue in 
trespass; and that his remedy, if 
any, is by action on the case for 
consequential damages ; these two 
propositions are well illustrated by 
the case put in the text of a man 
throwing a log into the highway. 
If the log strike A. in its fall, he 
may sue in trespass ; but if, after 
it is lodged, and rests upon the 
ground, he stumble oyer it, and so 
receive an injury, case is his only 
remedy. See Com. Di. Pleader, 
Action on the case (A), ihid, (B. 
6) ; L'eame v. Bray, 3 East. 593 ; 
Covell Y. Laming, 1 Camp. 697 ; 
Chandler v. Broughton, 1 C. & M. 
29 ; 3 Tyiwh. 220 ; Hartley v. 
Monham, 3 Q. B. 701; West v. 
Hibhs, 4 C. B. 172, where a mere 
detainer of goods (by locking them 


up and refusing access to them) 
was held to be no trespass. But 
the continuance of a trespass, 
though without fresh violence, is 
a new trespass ; thus, in the case 
above put, if the log were thrown 
upon A’s land, so as to be a tres- 
pass to the realty, he might, after 
having recovered damages in tres- 
pass for placing it there, sue in 
trespass again for its continuance. 
Holmes v. Wilson, 10 A. & E. 
503 ; Thompson v. Gibson, 7 M. 
& W. 456; [see Whitehouse v. Fel- 
lowes, whi suprd^ For there is" 
a legal obligation upon the wrong-: 
doer to djscontinue a trespass or; 
remove a nuisance : though there ; 
is no such obligation upon a tres- 
passer to replace what he has de- 
stroyed, albeit he is liable in one 
action of trespass to compensate 
in damages the loss which he has^ 
occasioned. Clegg v. Bearden, 12 
Q. B. 576. 

However, although trespass lies 
wherever the injury done to the 
plaintiff results from the imme- 
diate force of the defendant, still 
there are many instances in which 
the plaintiff, though he may adopt 
that form of action, is not bound 
to do so, but may sue in case. In 
Moreton v. Hardern, 4 B. & C. 
224, the declaration stated that 
the defendants drove their coach 
so negligently and carelessly that 
the wheel ran with great force 
against the plaintiff, whereby one 
of his legs was broken. It was 
proved that one of the defendants 
was personally driving when the 
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accident occnrred ; and it was 
thereupon urged that the action 
should have been trespass not case. 
The courh however, decided that 
case would lie, and Bayley, J., 
gave the following historical a.c- 
count of the progress of the law 
upon this subject. 

'^It was long,” said his lord- 
ship, “ vexata qucestio, whether 
case could be brought when the 
defendant was personally present, 
and acting in that which occa- 
sioned the mischief. Early in my 
professional experience, case was 
the form of action usually adopted 
for such injuries. In Lord Ken- 
yon’s time a doubt was raised 
upon the point, and he thought 
that, where the act was imme- 
diately injurious, trespass was the 
only action that could be main- 
tained for that injury. Leame v. 
Bray was an action of trespass. 
On the trial, Lord Ellenborough 
thought it should have been case, 
but on further consideration this 
court was of opinion that trespass 
was maintainable, but they did not 
decide that an action on the case 
would have been improper. Look- 
ing at the other cases on the sub- 
ject, it is difficult to say that an 
action on the case will not lie for 
an injury sustained by the negli- 
gent driving of a coach, though 
one of the proprietors was the 
person guilty of that negligence. 
In Ogle v. Barnes, 8 T. E. 188, 
which was an action for negli- 
gently steering a ship, the decla- 
ration alleged that the ship was 


m 

under the care of Barnes, one of 
the defendants, and of certain 
servants of the defendants, and 
that through their negligence the 
injury was sustained ; and it was 
never urged that the action should 
have been trespass and not case, 
because one of the defendants was 
on board, but on the ground of 
the injury being immediate. In 
Rogers v. Imbledon, 2 N. E. 117, 
which was decided after Leame v. 
Bray, it was alleged that the de- 
■ fendant was driving a cart, and 
took such bad care of the cart and 
horse, that it ran with great force 
against the 2 >laintiff's horse. To 
that there was a demun'er upon 
the authority of Leame v. Bray, 
the action being in case ; but the 
court w’as clearly of opinion that 
case would lie and the demurrer 
was overruled. In Euggett v. 
Montgcnnery, 2 N. E. 446, although 
the defendant w'-as on board, yet 
the ship was not under his imme- 
diate care and management, but 
under that of a pilot ; and on that 
ground case was held to be the 
proper form of action. It is not 
necessary to say that trespass 
could not, in this case, have been 
sustained against Hardem ; no 
doubt that action lies where an 
injury is inflicted by the wilful act 
of the defendant ; but there is no 
doubt that case also lies where 
the act is negligent, and not 
wilful.” 

This judgment has been cited 
at some length, because it con- 
tains a complete history of the 
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progress of the law up to the 
decision in Moreton v. Hardern, 
The right of the plaintiff to bring 
case, where the act for which he 
sues, although committed with 
immediate force, is negligent, not 
wilful, is fully established in Wil- 
liams V. Holland, 10 Bing. 113, 
where all the previous cases 
having any bearing on the sub- 
ject, will be found collected in the 
argument of Jones, Serjeant. The 
declaration charged that the de- 
fendant so carelessly, unskilfully, 
and improperly drove his gig, that 
through the carelessness, negli- 
gence, unskilfulness, and improper 
conduct of the defendant, the said 
gig struck with great violence 
against the cart and horse of the 
plaintiff. The jury having found 
a verdict of guilty on the ground 
of negligence, it was objected that 
the action should have been tres- 
pass, not case ; but the Court of 
Common Pleas were of opinion 
that Moreton v. Hardern had 
'^'laid down a plain, intelligible 
rule, that where the injury is occa- 
sioned by the carelessness and 
negligence of the defendant, the 
plaintiff^js at ^ libertyjo 
action^.m >^the. .ease, notwith s t and- 
i ng the ac t ' is .„imm-e diate , so long 
^as it jg_not a wilful act.'' See also 
Wheatley v. Patrick, 2 M. & W. 
651 ; and there are other instances 
in which the plaintiff has his 
choice of case and trespass, as 
where one man builds his house 
overhanging that of another, so 
that the rain falls on it, Wells v. 


Ody, judgment of Parke, B., 1 M. 

& W. 462 ; JRame v. Aldersou, 4 
Bing. N. C. 702 ; Fay v. Prentice, 

1 C. B. 828 ; [McMahon v. Len- 
nard, 6 H. of Lords’ Cases, 970.] 
It is, however, clear, from Leame 
V. Bray, and Chandler v. Brough- 
ton, 1 Cr. & Mee. 29, 3 Tyrwh. 
220, that t he pl aintiff 

whenever: ■ 

though it be not wilful ; and it is 
equally ^ clear that’ where the 
injury, luhich forms the gist of the 
action, is both wilful and imme- 
diate, trespass is the only remedy.^^; 
Savignac v. Roome, 6 T. R. 125 ; 
Pay V. Edwards, 5 T. R. 648 ; 
Weeton v. Woodcock, 7 Bowl. 853 ; 

5 M. & W. 758, S. C. The words' 
ichich forms the gist of the 
action ” are printed in italics, be- 
cause it is apprehended that the 
proposition laid down by Black- 
stone, J., in the text, p. 422, is 
correct, viz., that wherever a 
trespass occasions consequential 
damage, the trespass itself may be 
waived, and case brought for the 
consequential damage. See Wells 
V. Ody, 5 Bowl. 95 ; Raine v. 
Alderson, 4 Bing. N. C. 702 ; 
Chamberlain v. Hazlewood, 5 
M. & W. 515. See, however, 
the judgment of Parke, B., in 
Weeton v. Woodcock, 7 Bowl. 857 ; 

5 M. & W. 587, S. C. In Comyns’s 
Bigest, Action on the Case, (B. 6), 
the distinction is clearly stated as 
follows, viz., “ So it (i. e. case) does 
not lie for a mere trespass, as for 
taking down the walls and pulling 



SCOTT V, SHEPHERD. 


429 


down the tiles from a house, un- 
less it he alleged that the timber 
was thereby rotted, 1 Roll 104.” 

Before the Common Law Pro- 
cedure Amendment Act, 1852, 
where the plaintiff elected to sue 
in case for an immediate but 
negligent act of violence, he was 
obliged to pay much attention to 
the wording of his declaration, 
and take care to introduce no 
expressions which imported an 
exeition of wilful force. In Bay 
V. Edwards, 5 T. R. 648, a decla- 
ration in case alleged that the 
defendant so furiously, negli- 
gently, and improperly drove his 
cart and horse, that through the 
furious, negligent, and improper 
conduct of the defendant, the cart 
and horse were driven against the 
plaintiff’s carriage.” This was 
held bad on special demurrer, and 
was distinguished from Williams 
V. Holland, by Tindal, C. J., on 
the ground that the declaration 
imported wilful violence, 10 Bing. 
116 ; and there was sometimes a 
good deal of difficulty in deter- 
mining whether a count was in 
case or trespass. See Hems^vorth 
V. FowJces, 4 B. & Ad. 461 ; Smith 
V. Goodwin, ibid. 413 ; Holland 
V. Bird, 10 Bing. 15 ; Hudson v. 
Nicholson, 5 M. & W. 437 ; Hol- 
ford V. Bailey, 8 Q. B. 1000 ; 13 
Q. B. 426, S. C. in eiTor. Since 
the above act, however, except the 
count be so framed as to embar- 
rass the defendant, in which case 
it may be amended or struck out 
under s. 52, the court would be 


bound to uphold it if it stated in 
any form facts constituting a cause 
of action. 

There are other instances in 
which trespass and case lie con- 
currently. Where goods are tor- 
tiously taken out of the plaintiff’s 
possession, trover, which is a form 
of action on the case, may be 
maintained for the conversion, 
which, and not the tortious taking, 
is then the gist of the action; and 
'' if trover will lie, which is only a 
subdivision of action on the case, 
why should not case also in its 
more expanded form ? ” per Tindal, 
C. J., in Holland v. Bird, 10 Bing. 
18. In that case the form of the 
count was, that the defendant 
having distrained the plaintiff’s 
goods for rent, the plaintiff ten- 
dered the rent in arrear and the 
cost of the distress, which the de- 
fendant ought to have accepted 
and re-delivered plaintiff’s goods, 
but wrongfully refused so to do : 
this was held the proper subject 
of an action on the case. See on 
the same point, Branscombe v. 
Bridges, 1 B. & C. 145; Smith v. 
Goodwin, 4 B. & Ad. 413; West 
V. Nibbs; 4 C. B. 172. And a 
wrongful seizure under a second 
distress was made the subject of 
an action on the case in Lear v. 
Galdecott, 4 Q. B. 123 ; Lawson v. 
Orojpp, 1 C. B. 961. [See Lee v. 
Cooke, 3 H, & K 202 ; 27 L, J. 
Exch. 337, Cam. Scac.] 

Another class of cases, and cer- 
tainly rather an anomalous one, 
comprehends actions for seduc- 
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tion ; for whicli injury trespass 
and case are held to lie concur- 
rently. See 2 T. E. 167, 6 East, 
388. [Actions for cHm. con, used 
to fall within this class, but have 
been transferred to the Probate 
Court in a modified form by 20 
& 21 Viet. c. 85, see s. 59.] In 
Woodward v. Walton, 2 NewEep. 
476,, the declaration contained 
two counts ; the first stating that 
the defendant broke and entered 
the plaintiff’s house, and there 
assaulted and debauched his 
daughter ; the second omitted the 
breaking and entering the dwel- 
ling-house, but stated that the 
defendant assaulted and de- 
bauched his daughter, per quod 
servitium aonisit On a motion 
to arrest judgment the question 
was learnedly argued, and the 
previous authorities on both sides 
cited ; and the court, after con- 
sideration, were of opinion that 
the action was rightly brought. 
“ In actions like the present,” 
said Sir J. Mansfield, C. J., de- 
livering judgment, as far as my 
recollection goes, the form of the 
declaration has always been in 
trespass, vi et armis et contra 
pacem. I cannot distinguish be- 
tween this action and an action 
for criminal conversation. If that 
be the subject of trespass, this 
must be so too. In the action for 
criminal conversation the violence 
is not the ground of the action : 
both in that case and this, if the 
injury were committed with vio- 
lence, it would amount to a rape. 


1 therefore do not see any good 
reason why either of them should 
be the subject of an action of 
trespass. In actions by a master 
for an assault on his servant, per 
quod servitium amisit, there is no 
trespass against the plaintiff ; the 
sole foundation of the action is the 
loss of service. Yet this also has 
been considered as an action of 
trespass. All these cases are the 
same in principle, and fall within 
the same rule.” His lordship then 
cited and commented upon several 
of the authorities, and concluded 
by stating himself perfectly satis- 
fied that the injury complained of 
was the subject of an action of 
trespass, accord. Ditcham v. Bond, 

2 M. & S. 486 ; where Woodward 
V. Walton was recognised, and 
acted upon ; and on the same 
principle proceeded the case of a 
nun at Common Law, for whose 
abduction from her cloister an 
action of trespass lay by her 
prioress ; for Lord Coke informs 
us, 2 Inst. 437, that where a monk 
was carried out of his cloister, the 
Eegister had provided a writ de 
apostatd capiendo. ^^But (he 
continues) that writ doth not lie 
for a nun, and therefore the com- 
mon law did give an action of 
trespass for taking her away,” and 
he says that the stat. of West. 2, 
c. 84 : “ Qui monialem d domo 
sud ahducat licet monialis con- 
sentiat,'' &c., was for further pun- 
ishment only, 2 Inst. 436. It is 
clear, however, that for seduction 
case may be maintained as well as 
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trespass, Chamberlain v. Hazle- 
%DOocl, 5 M. & W. 515, and the 
same in other cases where the 
injury is occasioned by an imme- 
diate act done to the servant ; hut 
where it is of such a character that 
the remedy of the servant would 
be by action on the case, so like- 
wise is that of the master, Marti- 
nez T. Gerber, 3 M. & Gr. 88 ; 3 
Sc. N. E. 386, S. C. 

One class of cases, illustrative 
of the distinction between case 
and trespass, consists of those in 
which the subject-matter of com- 
plaint is an arrest If one man 
maliciously, and without probable 
cause, procure another to be 
arrested either by civil or criminal 
process, that is the subject-matter 
of an action on the case, for the 
tort consists not in any immediate 
violence to the plaintiff’s person, 
but in communicating an improper 
direction to the process of the 
law, Elsee v. Smith, 1 D. & E. 97 ; 
Brown v. Chapman, 6 C. P. 365. 
See Farley v. Banks, 4 Q. B. 493 ; 
[and Wyatt v. White, 5 H. & N. 
371 ;] and it is held that trespass 
will not lie against a man who 
merely states his case to a court 
of justice, in consequence of which 
it issues void process, Carratt v. 
Morley, 1 Q. B. 19 ; and this how- 
ever urgent he may be, as though 
he say he will take the process at 
his peril or the like and even pre- 
pare it, provided he take no part 
in executing it. Cooper y, Harding, 
7 Q. B. 99 ; [see Croushaw v. 
Chapman, 31 L. J. Exch. 277 ;] 


but if the defendant, without 
having recourse to legal process, 
make the arrest, or assist in 
making it, of his OAvn authority, 
or direct a constable to make it, 
the remedy is trespass, for in that 
case he commits an unwarranted 
act of violence. Stonehouse v. 
Elliott, 6 T. E. 315; West v. 
Smalhvood, 8 M. •& W. 418; 
Green v. Elgie, 5 Q. B. 99 ; 
{Harris v. Biiignan, 1 E. & F. 
688 ; and see GrinhamY, Willey, 
4 H. & N. 496 ;] and so it is if he^ 
come armed with void process, for 
that is as none, Parsons v. Lloyd, 

3 Wils. 341 ; Carratt v. Morley, 1 
Q. B. 19 ; {Brooks v. Hodgkinson, 

4 H. & K 712 ; 29 L. J. Exch. 93, 
S. C. ; Eggington v. Mayor of 
Litchfield, 5 E. & B. 100 ;] see 
Bates V. Pilling, 6 B. & C. 38 ; 
as, for instance, if it describe the 
defendant by a name by which he 
is not known. Finch v. Cocken, 5 
Tyrwh. 775 ; 2 C. M. & E. 196, 
S. C. ; Hoye v. Bush, 2 Scott, IST. ^ 
E. 86 ; though it is otherwise if 
the process be merely irregular, 
for then it stands good until set ^ 
aside, Riddell v. Pakeman, 5 
Tyrwh. 721. But when set aside"! 
it is as none ; see Collins v. Beau- 
mont, 10 Ad. & E. 225 ; and in 
Codrington v. Lloyd, 8 Ad. & E. 
449, [and Collett v. Foster, 2 H. 
& N. 356,] the fact that it had 
been set aside was replied ; the 
attorney in such a case is liable as 
well as the plaintiff {Codrington 
V. Lloyd \ and the plaintiff may 
be liable for the arrest though 
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effected by bis attorney without 
his express authority, Collett v, 
Foster, dubitante Bramwell, B.] 
It is necessary, however, to show 
in such a replication, that the writ 
was set aside for breach of faith or 
irregularity, because if it were set 
aside only for ground of error, 
no action would lie even against 
the party or his attorney; Pren- 
tice V, Harrison, 4 Q. B. 852 ; [see 
Collett V. Foster ;] and as to the 
mode of pleading, Rankin v. De 
Medina, 1 C. B. 183 ; Brotun v. 
Jones, 15 M. & W. 191. See, 
however, what was said by Lord 
Abinger, 0. B., in Smith v. Att- 
wood, o You. & Col. 129. And 
process set aside for irregularity 
will still protect the officer; as 
will likewise process founded on 
a judgment which is void for 
want of jurisdiction of which he 
has had no notice, Andreios v. 
Harris, 1 Q. B. 1. Yet, even the 
officer is not protected where he 
has notice of the defect of juris- 
diction, Watson V. Bodell, 14 M. & 
W. 57. [Where an act expressly 
prohibited the arrest, the exe- 
cution creditor was held liable 
without the writ of ca. sa. being 
set aside, Brooks v. Hodghinson 
supra ; and see Remvick v. Bale, 
Exch. 21 January, 1863. As to 
the remedy over by the sheriff 
against the plaintiff, when acting 
upon erroneous information given 
to him by the plaintiff he has 
taken the wrong person or wrong 
person’s goods in execution, and 
that person has obtained judgment 


against him for having so done, 
see Childers v. Wooler, 2 E. & E. 
287 ; S.O., 29 L. J., Q. B., 129, 
where the action was not main- 
tained.] 

Upon a similar principle to that 
which governs the cases mentioned 
above, it is held that trespass will 
not lie for suing out execution and 
arresting thereon a man discharged 
by an insolvent debtor’s act, Fivart 
V. Jones, 14 M. & W. 774 ; Tears- 
ley V. Heane, 14 M. & W. 322 ; 
and in such a case [or when the 
discharge is under the Bankrupt 
Law Consolidation Act, 12 & 13 
Viet. 106], there is, it seems, no 
remedy, unless the arrest be made 
maliciously, and without reason- 
able or probable cause. [See 
Philips V. Naylor, 3 H. & N. 14.] 
The same law seems applicable to 
the arrest of a person who has 
some personal privilege ; see Mag- 
nay V. Burt, 5 Q. B. 381 ; whilst, 
on the other hand, for the con- 
tinuance of an imprisonment after 
it has ceased to be legal, trespass 
is the appropriate, when under the 
circumstances there is any, re- 
medy, ihid, [and see Bunston v. 
Paterson, 2 C. B. N. S. 495, where 
Sarah Dunston sued the sheriff in 
trespass for false imprisonment, 
and he pleaded that he imprisoned 
her in consequence of her having 
represented that she was Emily 
Dunston, whom by a ca. sa. he 
was directed to take. She new 
assigned that he kept her in cus- 
tody after she had given him 
notice that she was not Sarah 
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Dunston, and on demurrer judg- 
ment was given for her.] 

In B riant v. Glntton, 5 Dowl. 
66, it was held that if defendant 
imprison plaintiff by the process 
of a superior court, and plaintiff 
bring trespass, he will make out a 
primd facie case by showing the 
imprisonment in consequence of 
defendant s act ; and defendant, to 
discharge himself, must plead 
specially, S. P. Soivell v. Cham- 
pion, 6 Ad. & E. 316, pe?^ curiam. 
See Randle v. Little, 6 Q. B. 17 ; 
and where it was the regular 
course of proceeding of an inferior 
court, for the judge on a verdict 
being found to issue execution, the 
fact of a plaintiff bringing his 
plaint in that court and not coun- 
termanding the execution, was 
considered sufficient evidence of 
authority for executing it, to 
render him primd facie liable in 
trespass for a levy regularly made, 
so as to throw upon him the onus 
of justifying under the process of 
the court if he could. Ooomer v. 
Latham, 16 M. & W. 713. But 
the necessity of pleading specially 
only exists where the judgment 
has been legally proceeded on, so 
as to justify the act done by the 
officer ; for where the attorney’s 
defence is that he sued out a 
legal writ on a legal judgment, 
and that the sheriff of his oivn 
wrong executed it illegally, that is 
a defence under not guilty. Sowell 
V. Champion, ubi supra. 

[It is now settled that a corpo- 
ration may be liable in trespass, 

VOL. I. 


for instance for a false imprison- 
ment, Gough V. The Great North- 
ern Rail. Go., Q. B., 18th Peb- 
ruary, 1861, 30 L. J. 148; and in 
case for a malicious injury, Green 
V. The London General Omnibus 
Co., 7 C. B. N. S. 290, for instance, 
a libel Generally a master is an-^ 
swerable for a trespass which his 
servant acting within the scope 
of his ordinary employment has 
committed, although no express 
authority or order to do the par- 
ticular act, or do it in such way as 
rendered it a trespass, was given. 
Thus, if a railway servant whose 
duty it is to arrest any passenger 
who has not paid his fare, appre- 
hends on that ground a person who 
turns out to have paid his fare, the 
company is liable in trespass for 
the injury, Gough v. The Great 
Northern Rail. Co., supra ; and if 
the conductor of an omnibus re- 
moves a drunk and disorderly 
passenger from it with unneces- 
sary violence, the proprietor is 
liable in trespass for such violence, 
Seymour v. Greenwood, 6 H. & N". 
359 ; 30 L. J. Exch. 89 ; affirmed 
in error, 7 H. & N. 855 ; 30 L. J. 
Exch. 327. The criterion of the 
liability of the master in such 
cases appears to be whether the 
injury resulted from an act done 
by the servant in the course 
of his service and for his mas- 
ter’s purposes, Limpus v. The 
London General Omnibus Co., 

1 H. & C. 526. ''If a servant! 
driving a carriage, in order to? 
effect some purpose of his own, ‘ 
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wantonly strike the horses of 
another person and produce the 
accident, the master will not he 
I liable/’ Croft v. Alison, 4 B. & A. 
i 592, loer cw.] 

! Before the Common Law Pro- 
cedure Act, 1852, when a count in 
trespass was improperly substi- 
tuted for one in case, or vice mrsd, 
or when trespass and case were 
misjoined, the mistake might be 
taken advantage of on general de- 
murrer, or in many cases, motion 
in arrest of judgment, or writ of 
error. Savignac v. Rooms, 6 T. 
R 125 ; see Cowp. 407 ; 1 B. & P. 
476 ; Weeton v. Woodcock, 7 Bowl. 
853 ; Holforcl v. Bailey, 8 Q. B. 
1000 (reversed upon another 
point), 13 Q. B. 426. Where, 
however, a count commenced 
with the statement of a writ in 


case, and contained a complaint 
which was the subject-matter of 
an action of trespass, it was held 
good after verdict ; Hudson v. 
Nicholson, 5 M. & W. 437 ; see 
BroivnY. Boorman, 11 CL & F. 1. 
Questions of the latter kind can- 
not be said to have been utterly 
extirpated by the Common Law 
Procedure Amendment Act, 1852, 
that act not having carried into 
complete effect the abolition of 
forms of action recommended by 
the Commissioners in their First 
Report (page 34) ; and the study 
of those forms therefore cannot 
be altogether omitted. Such 
points, however, now only arise 
in discussions as to amendment 
and costs, and no longer go to 
the root of the proceedings. 
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t 

The title of a hanhrnpfa assignees relates hack to the act 
of bankruptcy ; and the sheriff who has seized the 
goods of a bankrupt after the act of bankruptcy, bid 
before commission, and sold them after the commis* 
sion and assignment, is liable to the assignees in 
trover. 

This cause was twice argued : it came jfirst before the 
court on Monday, the 9th of June, 1755 ; and again upon 
Tuesday, the 16th instant. It was an action of trover, 
brought by the assignees of William Johns, a bankrupt 
against the sheriffs of London, who had taken and sold 
the goods of Johns, in execution under a fieri facias, 
which had issued against J ohns, at the suit of one William 
Godfrey. 

On the trial a special case was settled : 

Which case states, that Johns was regularly declared a 
bankrupt on the 8th of December, 1753. And as to the 
rest, the following times and facts were stated ; viz,, that 
on the 5th of December, 1753, one Godfrey obtained 
judgment in the Common Pleas against the said Johns ; 
and on the same day (5th December, 1753) execution 
upon the said judgment was taken out against him by 
Godfrey, and the goods seized by the sheriffs, under it ; 
that Johns committed the act of bankruptcy on the 4th 
of December, 1753, and on the 8th of the same December 
a commission of bankruptcy was taken out against him ; 
and, on the very same day, the commissioners of bank- 

F F 2 


Tuesday, 23rd 

November, 

1756. 


Declaration. 


Facts. 
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t [Witli know- 
ledge that the 
bankruptcy 
had taken 
place, seejpos^, 
453.] 

Point, 


Argument for 
the plaintifis. 


First question. 


ruptcy executed an assignment;^’ and afterwards, viz., on 
tlie SStli of December, a bill of sale of the goods was 
made by the sheriffs. The plaintiffs are the assignees 
under the commission ; the defendants are the sheriffs of 
London, who seized the goods under the execution.'}' 

The point was, whether the assignees under the com- 
mission of bankruptcy can maintain an action of trover 
against the sheriffs, who executed this process under a 
regular judgment and execution, for seizing the goods, 
under a fieri facias, issued and executed after the act of 
bankruptcy was committed ; and selling them after the 
assignment was executed. 

The counsel who argued for the plaintiffs made two 
questions, viz. : 

1st. Whose property the goods were, when seized by 
the sheriffs, by virtue of this fieii facias. 

2ndly. Whose property they were, when sold by the 
sheriffs. 

1st Question. After the act of bankruptcy they ceased 
to be the property of the bankrupt himself, they said; 
wheresoever else the property might be, between the act 
of bankruptcy and the assignment. 

This relation to the act of bankruptcy is like that of 
administrations to the time of the death ; and they cited 
Kiggil v. Player, 1 Salk. Ill, as S. P. with the present 
case, exactly. 

The utmost that the bankrupt himself could be pre- 
tended to have was a special property, defeasible by the 
assignment. It is like the case of a distress for rent; 
where the seizor may sell the distress, after five days ; but 
if the money be paid within the five days, he cannot sell : 
so that, in the interim, the right is defeasible. 

Here, the plaintiffs have declared as assignees under 
the commission of bankruptcy : therefore their interest 
vests as from the time of the act of bankruptcy. 

If the bankrupt himself had delivered the goods to a 
stranger, it had been the same thing : the stranger would 
be answerable to the assignees. 

Sheriffs execute process at their peril : they are answer- 
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QiIdIo CWll'htCT for wllQjti tiioy d.O upon if. 11 H. 4?. 90, 14^ Argument for 

JJ 4; 2o • plaintiffs. 

A man may, without his own fault, be possessed of a 
horse which has been stolen : but nevertheless he is 
answerable, civiliter, to the true owner for it. 

The sheriff had no authority to take any goods in exe- 
cution but the goods of the defendant: if he does take 
any other goods, he is a trespasser. 

In writs of execution, it is at their peril if they take 
another man’s goods. In Carthew, 381, Hallet v. Byrt, it 
is so laid down by Chief Justice Salt, expressly. 

Now these were goods of the assignees. And they 
may maintain an action, either against the plaintiff in the 
cause, or the sheriff, or the vendee of the goods : and the 
sheriff is the properest person against whom to bring the 
action. 

The gist of an action of trover is the conversion : the 
finding is not the material part. 

And they cited several nisi prius cases, of actions 
brought by assignees of bankrupts : viz. : 

M. 11 G. 1. trover by Vanderhagen et al., assignees of 
Daniel, a bankrupt, v. Rewise, a serjeant-at-mace of the 
city of London ; S. P, with the present. Lord Chief 
Justice Rlatt held the action maintainable. 

The S. P. was also before Lord Chief Justice Lee, in a 
case of Bloxhohn, assignee of Mills, a bankrupt, v. Oldham 
et al., at the sittings after Trinity, 1750, at Guildhall: in 
trover against a sheriff, and the former plaintiff, and the 
vendee (all of them together). It was objected “ that the 
sheriff ought to be acquitted : ” but overruled : and verdict 
against aU three. 

The seizure there was before the commission, but after 
the act of bankruptcy. 

The second question is, Whose the goods were at the Second ques- 
time of the sale.” The writ only commands the sheriff 
to sell the defendant’s goods : ” and if he sells the goods 
of another person it is a conversion. 

It is beyond doubt that the assignment has relation to 
the act of bankruptcy: and the assignees stand in the 
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the plaintifis. 


bankrupt’s place from that time. 1 Ventr. 193, Monh v. 
Morris and Clayton, proves this, and 2 Co. 25. 

Here then the assignees had all the property that the 
bankrupt had, at the time of his act of bankruptcy. 
Consequently the absolute dominion was in them ; and 
the sheriff could not, after such assignment, sell them as 
the defendant’s. Indeed, sheriffs seldom do, in fact, sell 
the goods without indemnity. But the sheriff has here 
committed an error, in selling them at all : for they were 
not the defendant’s. He might, it is true, have sum- 
moned a juiy to inquire whose goods they were.” But 
still, even their verdict cannot affect the right of the true 
owner of the goods. 

The point about relation backwards does not at all 
affect the question as to the sale. For the assignment 
was prior to the sale, though not to the seizure. 

And they affirmed that the sheriff not only might, but 
even ought, in this case, to have returned '' nulla hona ; ” 
that would have been the proper and the true return. 
And if it had been disputed, he then might have brought 
the money into court. There is a case, of Rex v. Brein, 
bailiff, of the Savoy, 1 Keb. 901, where the goods were 
claimed under a bill of sale ; the sheriff returned “ nulla 
bona ; ” and the money was ordered to be brought into 
court by the sheriff ; and the return to be made agreeable 
to the event of a trial of the validity of the pretended bill 
of sale, after such validity should be tried, in an action. 

In the present case, the defendants knew of the assign- 
ment before they sold the goods, whatever they might do 
when they seized them. And they could not possibly be 
obliged to sell them : it is contrary to an express act of 
parliament, which vests the property in the assignees. 
So that here the sheriff has sold the goods, not of the 
bankrupt, but of the assignees. 

And supposing that the plaintiffs may bring an action 
against the plaintiff in the original action, or against the 
vendee of the goods ; yet they seem, both of them, to have 
better excuses than the sheriff has ; and are more inno- 
cent. Therefore, why should the assignees be turned 
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round to them, when they can undoubtedly maintain 
either trespass or trover against the sheriffs, who have 
sold the goods, which is a conversion, and will support an 
action of trover. That the plaintiffs have this election, to 
bring either trespass or trover, appears from Cro. Eliz. 
824, Bishop v. Lady Montague, and Cro. Jac. 50, S. C. 

Therefore they concluded that the action was well 
brought. 

The counsel who argued for the defendants, the sheriffs, 
agreed that the matter would turn upon the solution of 
the two questions made by the other side. 

As to the first question, they said it would be very hard 
if this action should lie against the sheriffs, and they be 
put to controvert the act of bankruptcy, which is a matter 
not all within their knowledge. 

They argued that the sheriffs shall not be considered as 
wrong-doers : and to prove it, cited 1 Lev. 95, Turner v. 
Felgate; Raym. 73, S. C., 2 Siderf. 126, S. C., and 1 
Keble, 822, S. C. ; 1 Lev. 173, Baily v. Banning; 1 
Siderf. 271, S. C., and 2 Keble, 32, 33, S. C. 

The only acts of the sheriffs that can be considered as 
a conversion are the acts of seizure and sale. 


Arcjnment for 
tlio itlaintiffs. 


Argument for 
the defendants. 


First question. 


Now they were compellable by the writ of fieri facias 
to seize the goods and levy the debt. 

For till the commission and assignment the property 
was in the bankrupt ; and it did not appear that a com- 
mission ever would be taken out. 


1 Salk. 108, Cary v. Crisp, is express in point, '' that 
the property is in the bankrupt till assignment.” It was 
there resolved that the property of the goods is not trans- 
ferred out of the bankrupt till assignment. 2 Str. 981, 
Brassy et al. v. Dawson et al. accord. 

1 Lev. 173, Baily v. Banning. Judgment was for the 
officer; he being obliged to execute the writ, and could 
not know of the act of bankruptcy, or that any commis- 
sion would ever be sued : and the sheriff was holden not 
to be liable, although he had notice of the assignment. 

1 Siderf. 272, S. 0. The taking was holden lawful. 

Comberb. 123, Lechnere v. Thorowgood, The officer 
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the defendants. 


shall not he made a trespasser by relation. 3 Mod. 236, 
S. 0., 1 Shower, 12, S. C. 

The commission of bankruptcy makes no alteration till 
assignment ; and after assignment there shall be a relation, so 
far as to avoid all mesne aqts of the bankrupt, and even to 
over-reach this judgment-creditor. Thus far they admitted. 

But they insisted that the action ought not to have 
been brought against the sheriff. 

The sheriff is to seize, sell, and return his writ. In 
proof of this they cited 2 Ld. Eajm. 1072, 1074. Clerh 
V. Withers, 1 Salk. 322, 323, S. C. (3d point), 6 Mod. 293, 
299, S. Q, 1 Siderf. 29. Harrison v. Bowden, Cro. Eliz. 
235. Mountney v. Andrews, 1 Ko. Abr. Execution, 893. 
Letter B. pi. 2. Dyer, 98, b. and 99, a., s. 57, and the two 
cases there cited in the margin : and Cro. Eliz. 597, 
Charter v. Peter. From all which cases it appears that 
the sheriff is not liable to be molested. 

1 Salk. 321, Kingsdale v. Mann, proves that the seizure 
is the essential part of the execution : and an execution 
is an entire thing ; and cannot be stopped, after it is once 
begun. 2 Show. 79, Cochram v. Welhye. 

And after the sheriff had seized these goods, the ori- 
ginal plaintiff (William Godfrey) could oblige the sheriff 
to return his wiit ; and yet upon the principles advanced, 
the sheriff must be put under the greatest hardships. 
And he had no method to make the assignees of the 
bankruptcy to give him any assistance towards proving 
the act of bankruptcy. 

Indeed the execution is good, though the writ be never 
returned. 5 Rep. 90, a., Hods case (1st resolution). 

The only return the sheriff could make, must be, that 
he had levied the money” (which could only be by sale). 
Therefore he was ' obliged to seU. Consequently the law 
will not make him a wrong-doer by selling. 

The following cases, they said, were in point for them, 
viz. 1 Lev. 173, Baily v. Bunning ; 2 Keble, 32, 33, S. C. ; 
1 Siderf 271, S. C. ; 3 Lev. 191, Philips v. Thompson. 1 
Show. 12, Lechmere et al. v. Thorowgood et al. : Comb. 123, 
S. G. ; 3 Mod. 236, S. C., and Cole v. Davies et al., 1 Ld. 
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Eajnn. 724, per Holt, in point, as against the sheriff most Argument for 
expressly. the defendants. 

And the present plaintiffs may have an adequate and 
complete remedy against' the plaintiff in the original 
action. — ^As to the cases cited, the gentlemen who have 
argned on the other side, put it upon the question, "Svho 
had the property of the goods ? ” 

Now the property was in the bankrupt at the time of 
the execution ; it was not in abeyance ; as it is in the case 
of an administration. (Which is an answer to the case of 
Kiggil v. Player) 

The sheriff is not in the caso of a stranger ; for he' was 
obliged to execute and return the writ. 

Indeed the sheriff is to execute the writ at his peril : 
and Oarthew, 381, is so ; the reason is, because the sheriff 
may impanel a jury, to inquire whose the goods are.'' 

But here there were no means for the sheriff to indemnify 
himself : the goods were undoubtedly then the goods of 
William Johns, even though he had then committed an 
act of bankruptcy. 

The assignees have not a right to recover the specific 
goods, but only damages. 

Trespass will lie against the plaintiff in the original 
action, even before he receives the money : though trover 
indeed would not till after. 

It is not certain that an action will he against the 
vendee of the sheriff. 

As to V anderhaven' s case, it is not sufficiently clear 
how it was, or why it was determined. 

But as to the case of Bloxham v. Oldham, Mr. Henley 
did not* insist on the objection, ^'that the action would 
not lie against the sheriff because it would not help his 
chent ; for in that case the sheriff and the plaintiff in the 
oririnal action were both of them defendants. And the 

O 

case of 1 Leo. 173, was not indeed, by Lord C. J. Lee, 
thought apposite to that case ; but it was not over-ruled 
by him. And the goods were certainly the goods of the 
bankrupt till assignment. 

* N.B, Mr. Hume, who was counsel for the defendant 
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tion. 
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. in that case of Bloxham v. Oldham, agreed, that the 
objection against the sheriff’s being a defendant, was 
not insisted upon ; because the plaintiff in the original 
action (who was also a co-defendant with the sheriff 
there) had indemnified the -sheriff: so that it was 
really a point quite immaterial to the plaintiff (who 
was at all events liable to the action). 

They added, that this was a point of great consequence 
to all sheriffs and officers ; on the other hand, creditors 
cannot be injured, though sheriffs should be excusable and 
the original plaintiff only should be liable to the action. 

As to what has been said of security taken by the 
sheriff — ^the court can take no notice of a sheriff’s taking 
security ; nor can they suppose him conusant of a private 
unknown act of bankruptcy : and it would be very hard 
if an innocent officer should be hurt by retrospection and 
relation. 

They agreed that this execution may be avoided as 
against the original plaintiff : 2 Strange, 981, Brassy et al. 
V. Dawson et al., is a proof that it may. But they denied 
it, as to rendering the officer liable to an action ; for he is 
excusable, as appears from the cases before cited. 

As to the second question. — The foundation of this 
action of trover is property in the plaintiff at the time of 
the seizure, and a tortious and illegal act of conversion ; 
for without both these circumstances, this action will 
not lie. 

Now the property is in the bankrupt till assignment : 
and the subsequent sale cannot make the sheriff a wrong- 
doer by a fictitious relation. Raym. 161, Bilton v. John- 
son et al. The relation of a teste shall not justify a 
tort.” 

It is said that this relation is given by act of parlia- 
ment.” But there are no words in the act of parliament 
that can make the sheriff a wrong-doer. 

If the seizure was lawful, the sale was so too. 2 Ld. 
Raym. 1074, 1076, Clerh v. Withers. Cro. Jac. 515, Sly 
V. Finch. Cro. Eliz. 440, Boucher v. Wiseman, March 13, 
Parkinson v. Colliford et al., executors of a sheriff ; Cro. 
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Car. 539, S. C. ; 1 Jones, 430, S. C. Hob. 206, S]}ea'ke v. 
Richards. Cro. Eliz. 231, Mountenay v. Andreivs. The 
law considers the whole execution as one entire act : the 
intermediate days are only allowed for the sake of the 
sheriff. Consequently he may execute the whole at once : 
he may seize and sell directly. The execution is an entire 
thing and cannot be stopped, Cro. Eliz., 597, Charter v. 
Peeter ; 6 Mod. 293. Clerh v. 'Withers. Therefore the 
officer shall be protected. 

Suppose an action should be brought against the 
sheriff for the money. He might avail himself perhaps 
by special pleading, provided he was able to make out 
the facts he should specially plead : but how could he be 
able to prove the act of bankruptcy, trading, or assign- 
ment ? to all which he is an entire stranger. Therefore 
it would be hard to suffer such an action to be maintained 
against him. But all these matters are in the privity of 
the original plaintiff ; against whom, therefore, the action 
ought to be brought. 

It is said, '' the sheriff acts at his peril.” 

But it is admitted that the method of impanelling a 
jury would be no protection to him. 

The counsel for the plaintiffs replied, that it is stated 

that the assignment by the commissioners of bankruptcy 
was previous to the bill of sale by the sheriffs.” 

The sheriff’s being always a responsible person, and 
therefore most likely to be made defendant, is the very 
reason why he ought to be hable to the party who has 
received the injury. 

The finding, or even the taking possession of goods 
found, is no vrrong : but it is the conversion that makes 
the person a tort-feasor. 

They admitted that the sheriff is not answerable for 
the irregularity of a judgment (for he is bound to execute 
the command of the writ). But if he take the goods of 
another person, instead ()i the goods of the defendant, he 
is answerable for that 

It has been said, indeed, that “ they were at that time 
the goods of the bankrupt himself.” 


Argument for 
the defendant. 


Reply to defen- 
dant’s argu- 
ment. 
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But be the taking lawful, or not lawful, yet here is an 
actual conversion, an actual disposition of the goods ; 
which makes him a trespasser ah initio. 

It has likewise been said that “ the court will protect 
the sheriff.” But the relation goes back quite up to the 
act of bankruptcy. 

They denied that the execution is so entire that the 
sheriff cannot stop in it, after seizure and before sale of 
the goods. Suppose the sheriff had confessedly seized 
another person s goods, should he be obliged to sell 
them ? Dalton’s Office of Sheriff says, '' that the sheriff 
may impanel a jury ; and after that shall not be answer- 
able.” Now here he might have either impanelled a 
jury, or have kept the money in his hands, or brought 
it into court, till the property of the goods had been 
determined. 

They admitted the general principle of the cases cited 
on the head of executions ; but denied the application 
of them to the present case. They also denied the 
principle, that a sheriff shall never be a tort-feasor by 
relation for he shall in some cases be so, as where he 
takes the goods with a bad original intention. 

As to Baily v. Bunning, they endeavoured to distinguish 
it. In ordjer to which they remarked that there is no 
finding of an actual conversion, or of what could be called 
so, by the court : it is only a demand and refusal ; which 
is only evidence to a jury.^ And the opinion of the court 
there went upon the taking, which they held to be legal ; 
whereas here is an actual conversion stated. An action 
would lie, one would think, against the vendee of the 
sheriff in point of reason, and the practice does strongly 
support it ; for nine in ten of these actions are brought 
against the vendees of the sheriff. 

In the case of Bloxham v. Oldham, there was a very 
material difference, “whether the sheriff should have a 
verdict for him, or a verdict against him for in the one 
case, he would receive costs ; in the other, he must pay 
them. 

The plaintiffs had no right to call upon the sheriffs. 
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till the return of the writ : and they might then have j^eply. 
returned nulla hona'^ Therefore this is not such a hard 
case upon the sheriffs, as is suggested. And this is not 
the only case where the sheriff is to act at his peril : for 
in taking of bail, &c., he must do so, as well as here. 

If the sheriff had returned ''nulla hona,'' the onus 
probandi would have lain upon the original plaintiff. 

In the case of Turner v. Felgate, the sheriff was cer- 
tainly excusable by virtue of his writ. 

In the case of Cole v. Davis et aL, in 1 Ld. Kajun. 724, 
the goods were sold before the commission and assign- 
ment. For the case is there put, of a commission and 
assignment, both of them subsequent to the sale of the 
goods. The words are, If he seizes and sells, and then 
a commission is granted, and the goods assigned, the 
assignee may maintain trover against the vendee : but no 
action will lie against the sheriff, because he obeyed 
the writ.” 

But our reasoning in the present case is founded upon 
the sale’s being an unlawful act. 

In the case of Brassey et al. v. Dawson et al., there was 
no assignment previous to the seizure. 

They did not deny that the bankrupt had, in the pre- 
sent case, a sort of property, a defeasible property, in 
him at the time of taking the goods. But in the case 
of Glerh v. Withers, (reported in 6 Mod. 290, and in 
1 Salk. 328, and in 2 Ld. Eaym. 1072,) the defendant in 
the action had the whole indefeasible property in him ; 
and the sheriff ought to have gone on : but that case is 
not applicable to the present case where the property was 
only defeasible. 

As to the cases cited from Hob. 206, and March 13, 
they agreed to them. 

The time allowed to the sheriff makes no difference, 
they said ; because he has done wrong. 

And however entire a thing an execution, in general, 
may be, yet here it was irregularly executed. 

The truth of the return of nulla bona,'' in this case, 
depends upon the present question. 
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It is very frequent for sheriffs to be entangled in diffi- 
culties about their returns. Here, he might have taken 
a writ de proprietate probandd, 

Baily u Bunning, turned upon the taking. 

Lechmere et al. v. Thorowgood only proves '' that the 
goods were m cnstodid legist And so they were : but to 
the purposes of the law^ ; which, in the present case, is 
for the benefit of the creditors of the bankrupt. 

Cue. adv. vult. 

And now (Tuesday 23rd Nov. 1756) Lord Mansfield 
delivered the opinion of the court ; and said they were 
all agreed, as well his two brethren then present in court, 
as his brother Wilmot, (who was at present engaged in 
another place,) in their opinion. 

There are few facts essential to this case ; and it lies in 
a narrow compass. 

He then stated the case, (which see, p. 435, ante :) and 
was very particular in specifying the dates of the several 
transactions. 

The general question is, whether or no the action is 
maintainable by the assignees, against the defendants, the 
sheriffs, who have taken and sold the goods.” 

It is an action of trover. 

The bare defining the nature of this kind of action, 
and the grounds upon which a plaintiff is entitled to 
recover in it, will go a great way towards the under- 
standing, and consequently towards the solution, of the 
question in this particular case."^ 

In form it is a fiction: in substance, a remedy to 
recover the value of personal chattels wrongfully con- 
verted by another to his own use. 

The form supposes the defendant may have come law- 
fully by the possession of the goods. 

This action lies, and has been brought in many cases 
where, in truth, the defendant has got the possession 
lawfully. 

Where the defendant takes -them wrongfully, and by 
trespass, the plaintiff, if he thinks fit to bring this action, 
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waives the trespass, and admits the possession to have 
been lawfully gotten * 

Hence, if the defendant delivers the thing upon de- 
mand, no damages can be recovered in this action, for 
having taken it. 

This is an action of tort : and the whole tort consists 
in the wrongful conversion. 

Two things are necessary to be proved, to entitle the 
plaintiff to recover in this kind of action : 1st, property 
in the plaintiff ; and 2ndly, a wrongful conversion by the 
defendant. 

As to the first, it is admitted in the present case that 
the property was in the plaintiffs, as on and^ from the 4th 
of December (which was before the seizure), by relation. 

This relation the statutes concerning bankrupts intro- 
duced, to avoid frauds. They vest in the assignees all the 
propei'ty that the bankrupt had at the time of what I may 
call the crime committed (for the old statutes consider 
him as a criminal) : they make the sale by the commis- 
sioners good against all persons who claim by, from, or 
under the bankrupt, after the act of bankruptcy; and 
against all executions not served and executed before the 
act of bankruptcy, "f 

Dispositions by process of law are put upon the same 
foot with dispositions by the party : to be valid, they must 
be completed before the act of bankruptcy. 

Till the making of 19 Geo. 2, c. 32, if the bankrupt had 
bond fide bought goods, or negotiated a bill of exchange, 
and thereupon, or otherwise, in the course of trade paid 
money to a fair creditor, after he himself had committed 
a secret act of bankruptcy : such hoTid fide creditor wa‘s 
liable to refund the money to the assignees, after a com- 
mission and assignment ; and the payment, though really 
and bond fide made to the creditor, was avoided and 
defeated by the secret act of bankruptcy.^ 

This is remedied by that act, in case no notice was had 
by the creditor (prior to his receiving the debt), 'Hhat 
his debtor was become a bankrupt, or was in insolvent 
circumstances.” 


Judgment. 

* See the note 
to ScoU V. 
Shephei'df ante 
425. 


t But see now 
12 & 13 Viet, 
c. 106, 8. 133. 


X See now 12 
& 13 Viet. c. 
106, s. 133. 
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Judgment. Therefore, as to the first- point, it is most clear that the 

property was in the plaintiffs, as on and from the 4th of 
December, when the act of bankruptcy was committed. 

2ndly. The only question then is, Whether the de- 
fendants are guilty of a wrongful conversion ? ’’ 

That the conversion itself was wrongful, is manifest. 

The sheriffs had no authority to sell the goods of the 
plaintiffs ; but of William Johns only : they ought to 
have delivered these goods to the plaintiffs, the assignees. 
Upon the foundation of the legal right, the chancellor, 
even in a summary way, would have ordered them to be 
delivered to the assignees. 

It is admitted, on the part of the defendants, that the 
innocent vendee of the goods so seized can have no title 
under the sale, but is liable to an action ; and that 
Godfrey, the plaintiff, would have no title to the money 
arising from such sale, but if he received it would be 
liable to an action to refund. 

If the thing be clearly wrong, the only question that 
remains is, whether the defendants are excusable, 
though the act of conversion be wrongful?” 

Though the statutes concerning bankrupts rescind all 
contracts and executions not completed before the act of 
bankruptcy, and vest the property of the bankrupt in the 
assignees, by relation, in order to an equal division of his 
estate among his creditors, yet they do not make men 
trespassers or criminals by relation, who have innocently 
received goods from him, or executed legal process, not 
knowing of an act of bankruptcy : that was not necessary, 
and would have been unjust. 

The injury complained of by this action, for which 
damages are to be recovered, is not the seizure, but the 
wrongful conversion. 

The assignment was made upon the 8th of December ; 
the sale, not till the 28th of December ; the return, not 
till the octave of St. Hilary, which is the 20th of January. 

The sheriff acts at his peril ; and is answerable for any 
mistake : infinite inconveniences would arise, if it were 
not so. 
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At the time of the sale and return, it was more notorious Jadgmeut. 
that these goods belonged to the plaintiffs, than it could 
probably have been in- the case of any third person ; be- 
cause commissions of bankruptcy, and the proceedings 
under them, are public in the neighbourhood, and indeed 
all over the kingdom.” 

This conversion is twenty days after the assignment. 

The defendants have here made a direct false return : 
they have returned '"that they took the defendants 
goods, &c.,” whereas they were, at the time of the return, 
notoriously the goods of the assignees, when they were 
taken. They certainly might, and ought to have returned, 

'' nulla hona ; ” which was the truth : for the goods taken 
were, beyond all manner of doubt, the goods of the . 
assignees at the time when the sheriffs took them ; and 
the bankrupt could have no goods after the 4th of De- 
cember, when he had committed an act of bankruptcy. 

They would have been justified by the truth of the fact, if 
they had made this return : for the bankrupt neither had 
nor could have any goods of his own, at that time. It is 
arguing in a circle, to say, ^^that they could not return nulla 
bona, because they were obliged to sell ; and they were 
obliged to sell, because they could not return 'nulla hona!' 

The seizure is, here, out of the case ; for the point of 
this action turns upon the injurious conversion. 

Therefore, we are all of opinion that the plaintiff is 
entitled to recover in this action. 

But objections have been made, by the gentlemen who 
have argued this cause on behalf of the defendants. 

It has been said that the execution is entire ; for the 
debt is discharged by a seizure in fi. fa. That beiug 
entire, if once lawfully begun, it must be completed ; for 
goods taken by fa. shall be sold by the representative 
of the sheriff.” 

That they shall be sold, though the plaintiff dies ; and 
the money arising from the sale shall not be recovered 
back by the defendant : ” which is the case of Glevh v. 

Withers, 1 Salk. 823, 2 Lord Eaym. 1072, S. C., and 
6 Mod. 290, S. a 


TOL. I. 


G G 
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Judgment. 


The taking was 
not lawful. 


That a writ of error is no supersedeas!' 

That the sale by the sheriff shall not be avoided 
against the vendee, by a subsequent writ of error and 
reversal ; '' which is the third point in Matthew Manning's 
case, in 8 Co. 92. 

Answer. All this is true, and upon the plainest reason, 
as between the plaintiff and defendant, parties to the 
judgment, in consequence of which the execution issues ; 
but no way applicable to the case of a third person. 

None of these cases authorises the sheriff to sell the 
goods of a third person : and it is admitted that the vendee 
is not protected here ; because, at the time of the sale, the 
sheriff had no authority to sell. 

(He then went minutely through the cases ; showing 
the grounds upon which the determinations proceeded, as 
against the parties to the judgment, who are bound by it 
and everything done in consequence of it.) 

But the argument, from these principles to the present 
case, is this : Here the taking was lawful ; and, there- 
fore, the sheriff was bound to complete the execution by a 
sale.” Answer. The premises are not true ; and, if they 
were, the conclusion would not follow. 

The taking was not lawful ; because they were then the 
goods of a third person. 

But if the taking were lawful, the sheriff ought not to 
go on to a sale, after a full -discovery that the goods then 
belonged to a third person. 

To prove the taking lawful, *and that, therefore, the 
sheriffs shall not be liable to an action, were cited the 
cases of Baily v. Sunning, reported in 1 Leon. 173, 174 ; 
1 Siderf. 272, and 2 Keble, 32, 33 ; Lechmere v. Thorow- 
good, in Comb. 123 ; 1 Shower, 12, and 3 Mod. 286 ; and 
Cole V. Davis et al., 1 Lord Raym. 724. 

The fallacy of the argument, from the authority of these 
cases, turns upon using the word lawful ” equivocally in 
two senses. 

To support the act, it is not lawful ; but, to excuse the 
mistake of the sheriff, through unavoidable ignorance, it 
Is lawfful. Or, in other words, the relation introduced by 
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the statutes binds the property : but men, who act inno- 
cently at the time, are not made criminals by relation ; 
and therefore, they are excusable from being punishable 
by action or indictment, as trespassers. What they did 
was innocent, and, in that sense, lawful ; but, as a ground 
to support a wrongful conversion, by sale after a commis- 
sion publicly taken out, and an actual assignment made, it 
was not lawful. 

In the case of Baily v. Bunning, the goods were clearly 
bound by the teste."^ It is best reported in Levinz. The 
question referred by the special verdict was upon the 
taking, viz., whether the party was guilty in the taking:’’ 
and the court excused the bailiff for his innocent exe- 
cuting his writ. The case of Philips v. Thompson, in 3 
Levinz, 192, expressly says ‘'that this resolution in the 
case of Baily v. Banning was only in excuse of the bailiff* 
for executing the writ.” 

Siderfin does not seem to know what the court was 
going upon : for the court tied it up to the taking ; whereas 
be does not seem to distinguish between the trover and 
the tresjoass. Vide 1 Siderf. 272. 

The case of Lechmere v. Thoroivgood is best reported 
in 1 Show. 12. And this report, which is the only clear 
state of it in any of the reports, puts it singly upon the 
making the officers, who had good authority, and took the 
goods lawfully, trespassers by relation. 

Comherhach, in giving the judgment of the court, which 
is the only sensible part of his whole report, (for it is plain 
to me, that he did not understand the former argument 
on the former day, which is the first part of his report of 
the case,) agrees with Shower ; and says that “ the court 
were of opinion that a construction should not be made, 
to make the officer a trespasser by relation : for the taking 
was lawful at the time.” But he must be mistaken in the 
first part of this report, for the Lord Chief Justice Bolt 
could never say, “ that the property of the goods is vested 
by the delivery of the fieri facias ; and the extent for the 
King afterwards comes too late.” No inception of an exe- 
cution can bar the crown : f this matter was lately very 

a 0 2 


J uugmeiit. 


^ [By ‘‘The 
IMercaiitile Law 
Amendment 
Act, ISod/’U) 
& 20 Viet. e. 
97, s. 1, the 
delivery of the 
writ to the 
sheriff is not to 
prejudice the 
title to goods 
acquired by a 
person bouu 
jide and for 
valuable con* 
sideration, 
without notice 
of the delivery 
of the writ, 
and before 
actual seizure 
under it.] 


f Gilts V. 
Grover^ 9 
Bing. o2S. 
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Judgment. 


fully discussed in the Court of Exchequer in the case of 
the King v. Cotton, 

As to the case of Cole v. Davies et al., reported in 1 
Lord Eaym. 724, “that no action will lie against the 
sheriff, who, after the bankruptcy, seizes and sells the 
goods, under a fieri facias to him directed ; ” which is 
there said to be ruled by Lord Chief Justice Holt at nisi 
priics, in Hil. 10 W. 3. These motes were taken in 10 W. 
S, when Lord Raymond was young, as short hints for 
his oivn use : hut they are too incorrect and inaccurate, 
to he relied on as authorities. The note states four 
general resolutions upon evidence, in a trial at nisi prius; 
but does not state the case or question to which the reso- 
lutions were applied (though, by the particularity of the 
fourth resolution, I conjecture that to have been most 
immediately adapted to the case then in judgment). The 
first resolution is an ohiter reference to the determination 
in Baily v. Bunning ; and it might not be at all material 
to attend to the distinction between trover and trespass. 
Besides, the case there put is of a sale by the sheriff, 
before the commission ; and the conversion might be as 
excusable as the taking, because he obeyed the writ : 
whereas here, the goods were not sold till after both com- 
mission and assignment. It is a loose note of what was 
said ohiter ; it manifestly refers to the case of Baily v. 
Bunning ; but is no authority applicable to the present 
case. 

There are, in the course of trade, numberless acts of 
bankruptcy in fact committed, where no commission is 
ever taken out. Therefore, it would be very hard to 
make the sheriff a trespasser for taking the goods of a 
person who might privately and secretly have committed 
an act of bankruptcy, and, perhaps; many years before 
too, and on which no commission might ever afterwards 
issue, and of which the sheriff could not possibly know. 
But none of these reasons hold, to justify the making a 
false return, and selling the goods after a commission 
and an assignment. 

Arguments have been urged from inconvenience, if the 
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sheriff should be made liable ; because he is obliged to Judgment, 
sell. 

But the sheriff may take an indemnity from the plaintiff, 
in case there be a doubt concerning the property of the 
goods. Possibly, this court might interfere, if the sheriff 
was reasonably doubtful about the property : at least, they 
would have given him time to make his return. Or he 
might have put it on the parties concerned in interest, to 
litigate their right, by filing a bill in Chancery against 
them, to oblige them to interplead,^ in order to ascertain * SeenowtEe 

, Interpleader 

to whom the property belonged. Or he might oblige Act, i & 2 w. 
the assignees to prove the act of bankruptcy, and the jsm/r! sj)i7s- 
assignment. 2 Doyl. 

® ^ ^ 211 ; Ford v. 

And notwithstanding what has been urged as to the Bayntoun^ i 
hardships that sheriffs will be under, there can hardly Day y. WaU 
a case exist, where there will be any hardship upon the [and'sL 
sheriff, where the taking and sale, or even the sale only, P- i 
are subsequent to the assignment. But in the present 
case the sheriffs knew of the bankruptcy, before they sold 
the goods. 

There are much greater hardships upon other third 
persons concerned in pecuniary transactions with bank- 
rupts : which hardships they are nevertheless left subject 
to ; because it was necessary that they should be so, in 
order to secure the end and intention of the acts relating 
to bankrupts ; namely, the securing their effects for the 
equal satisfaction of their creditors. 

The commission and assignment are both notorious 
transactions ; so that a sheriff cannot well be hurt, by 
being left liable to this action: whereas there would be 
danger, if it were otherwise, of great collusion being 
practised by sheriffs, on these occasions ; which might be 
encouraged by a contrary resolution. The seizure here 
is after the* act of bankruptcy committed, and, therefore, 
after the property by relation is vested in the assignees : 
but that was innocent, and excusable ; and the sheriff 
shall not he liable by relation, as a wrong-doer. The 
gist of this action is the wrongful conversion by the sale ; 
and false return, long after the commission and assignment. 
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Judgment. Therefore, per Cur. nnanimonsly, the action is main- 

tainable, in this case, against the defendants ; and there 
must be judgment for the plaintiffs. 

Judgment for the Plaintiffs. 


That the right of the assignees 
to the bankrupt’s property dates 
primd facie from the act of bank- 
ruptcy, is so perfectly well known 
and elementary a position, that it 
would be a mere waste of time to 
enlarge upon it. In Sims v. Simp- 
son, 1 Bing. N. C. SI 3, Tindal, C. 
J., stated it to depend on 6 G. 4, 
cap. 16, sec. 12, which emjDOW'ered 
the Lord Chancellor on petition 
against any trader having com- 
mitted an act of bankruptcy, to 
appoint commissioners, who were 
to take such order and direction 
with the body of the bankrupt, 
as also with all his lands, tene- 
ments, and hereditaments, wdiich 
he should have in his own right, 
before he became bankrupt, and 
with all his money, fees, offices, 
annuities, goods, chattels, wares, 
merchandise, and debts, whereso- 
ever they might be found or 
known ; and to make sale thereof 
in the manner thereinafter men- 
tioned. Upon this general enact- 
ment a number of exceptions were 
engrafted, some arising out of the 
express words of the statute, 
others out of the reasonable and 
equitable construction thereof ; 
(all of which are enumerated and 
discussed in the various treatises 
on bankruptcy ;) and by the 


very sweeping enactment, of 2 
& 3 Yict. c. 29, which con- 
firmed all contracts, dealings, and 
transactions entered into, and all 
executions and attachments exe- 
cuted or levied, bond fide, before 
the date and issuing of the fiat, 
without notice of a prior act of 
bankruptcy. The statutes 6 Geo. 
4, c. 16, and 2 & 3 Viet. c. 29, 
were, however, repealed by the 
Bankrupt Law Consolidation Act, 
1849, 12 & 13 Viet. c. 106, [part 
of which has been repealed by, 
and the rest incorporated with, 
'' The Bankruptcy Act, 1861,’' 24 
& 25 Viet. c. 134,] which consti- 
tutes the basis of the present 
bankrupt law. That statute pre- 
serves the rule of relation to the 
act of bankruptcy, but [retains] 
several exceptions, the principal 
of which are comprised in section 
133 [of the 12 & IS Viet. c. 106]. 

Section 133 enacts, ''that all 
payments really and ho^idfidemd^.diQ 
by any bankrupt, or by any per- 
son on his behalf, before date of 
the fiat or the filing of a petition 
for adjudication of bankruptcy, to 
any creditor of such bankrupt, 
and all joayments really and bond 
fide made to any bankrupt before 
the date of the fiat or the filing of 
such petition, and all conveyances 
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by any bankrupt bond fide made 
and executed before the date of 
the fiat or the filing of such peti- 
tion, and all contracts, dealings, 
and transactions by and with any 
bankrupt really and bond fide made 
and entered into before the date 
of the fiat or the filing of such 
petition, and all executions and 
attachments against the lands 
and tenements of any bankrupt 
bona fide executed by seizure, and 
all executions and attachments 
against the goods and chattels of 
any bankrupt bon^ hde executed 
and levied by seizure and sale 
before the date of the fiat or 
the filing of such petition, shall 
be deemed to be valid, notwith- 
standing any prior act of bank- 
ruptcy, by such bankrupt com- 
mitted; provided the person so 
dealing with or paying to or being 
paid by such bankrupt, or at 
whose suit or on whose account 
such execution or attachment 
shall have issued, had not at the 
time of such payment, conveyance, 
contract, dealing, or transaction, 
or at the time of so executing or 
levying such execution or attach- 
ment, or at the time of making 
any sale thereunder, notice of any 
prior act of bankruptcy by him 
committed : provided also, that 
nothing herein contained shall be 
deemed or taken to give validity 
to any payment or to any delivery 
or transfer of any goods or chattels 
made by any bankrupt, being a 
fraudulent preference of any cre- 
ditor of such bankrupt, or to any 


conveyance or equitable mortgage 
made or given by any bankrupt 
by way of fraudulent preference of 
any creditor of such bankrupt, 
or to any execution founded on a 
judgment on a warrant of attorney 
or cognovit actionem or judge’s 
order obtained by consent given 
by any bankrupt by way of fraudu- 
lent preference.” 

The chief difference between 
the above section and the corre- 
sponding enactment in 2 & 3 Viet, 
c. 29, is that the former requires 
a sale (which may [but need not] 
be by bill of sale, Christie v. Wm- 
nington, 8 Exch. 287 ; [Loader v. 
Hiseock, 1 F.& F. 132 ; Hernaman 
V. Bowker, 11 Exch. 760; unless 
the execution is on a judgment in 
an action brought for the recovery 
of more than 501, in which case 
by 24 & 25 Viet. c. 184, s. 74, 
the sale must, unless the Court 
of Bankruptcy directs otherwise, 
be by auction]) before the fiat or 
petition, in order to render an exe- 
cution valid. [Hutton v. Cooper, 

6 Exch. 159 ; Young v. Roebuck, 
32 L. J. Exch. 260.] So that all 
executions are now in the same 
predicament as were formerly 
those founded upon warrants of 
attorney. Many of the decisions 
as to the construction of 2 & 3 
Viet. c. 29, will still be found 
applicable, and the result of them 
is stated below. The protection 
given by the statute applies only 
to cases in which but for s. 133, a 
prior act of bankruptcy would 
have rendered the transaction 
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invalid, and it simply does away 
with the effect of such act of 

bankruptcy if secret. It there- 
fore does not render valid an act 
which hi itself is an act of bank- 
ruptcy, such as an execution 
procured by the bankrupt ; Hall 
V. Wallace, 7 M. & W. 353. See 
Cheston v. Gibbs, 12 M. & W. Ill ; 
Bird V. Bass, 6 M, & Gr. 143, 
6 Scott, K R 928, S. C. ; Whit^ 
more v. Green, 13 M. & W. 104 ; 
Whitmore v. Robertson, 8 M. & W. 
469 ; Raivdon v. Wentivorth, 10 
M. & W. 36 ; Skey v. Garter, 11 
M. & W. 571 ; Lachington v. 
IBLachlan, 5 Scott, N. R 874 ; 
Cheston v. Gibbs, 12 M. & W. Ill ; 
Linnit v. Chaffers, 4 Q. B. 762. 
[An execution, executed by sei- 
zure only, is not invalidated under 
this section by an act of bank- 
ruptcy subsequent to the seizure 
and notice of it before the sale ; 
Edwards v. ScarsbrooJc, 3 B. & 
S. 280 ; 32 L. J. Q. B. 45]. 

It was held in the Courts of 
Queen’s Bench and Common Pleas 
that an execution defeated by bank- 
ruptcy was so completely avoided 
that a subsequent execution, 
which but for the bankruptcy 
would have been defeiTed to that 
founded on the warrant of attorney, 
took its place, and had precedence 
of the fiat ; Goldschmidt v. Hamlet 
6 M. & G. 187, 6 Scott, K R 
962, 1 D, & L. 501, S. C. ; Gra- 
ham V. Witherby, and Graham v. 
Lynes, 7 Q. B. 491 ; an effect 
different, as it seems, from that 
produced by bankruptcy upon a 


conveyance valid as against an 
execution but void as against a 
fiat ; Osvxdd v. Thomson, 2 Exch. 
215 ; Faiacett v. Fearne, 6 Q. B. 20 
(last point), and post, 457 ; and 
the above decisions have been 
questioned by the Court of Ex- 
chequer in Congreve v. Evetts, 10 
Exch. 298, where it was laid down 
in effect that such avoidance 
would enure for the benefit of 
the assignees, and the decisions 
in Graham v. Witherby and Gra- 
ham V. Lynes were stated to have 
proceeded upon a mistaken view 
of the opinion of the Court of 
Exchequer in Cheston v. Gibbs. 

The words '' bond fide ” in the 
statute, so far as executions are 
concerned, mean '' really intended 
to be executed for a bond fide debt,” 
per Parke, B., Edivards v. Cooper, 
Kent Assizes, 26 July, 1847. 
They refer to the conduct of the 
execution creditor, not that of the 
banki’upt. Belcher v. Magnay, 12 
M. & W. 102 : [see Stansfeld v. 
Cubitt, 2 Be G. & J. 222]. 

The '' notice ” in the case of an 
execution may effectually be given 
to the execution creditor, or to 
one of several, per Parke, B., 
Echuards v. Cooper, ubi supra, or to 
the attorney in the cause, Rothwell 
V. Timhrell, 1 Bowl. N. S. 778 ; 
[in Breivin v. Briscoe, 28 L. J. Q. 
B. 329, it was given to an attorney 
only employed to act for the 
plaintiff in the matter of the exe- 
cution ;] but not to the attorney’s 
clerk though at the office of the 
principal, at least not unless he 
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have full discretion as to issuing 
or countermanding the execution, 
Pike V. Stephens, 12 Q. B. 465, 12 
Jurist, 746; Pennell v, Stephens, 
7 C. B. 987 ; nor to the sheriff or 
his officer, Ramsey v. Eaton, 10 M. 

6 W. 22 ; {seeLacldngton v. Elliott 

7 M. & Gr. 539, 8 Scott, N. K 
275, S. C., where it was discussed 
whether notice to a bailiff who 
distrained was notice to the land- 
lord). And in Green v-. Steer, 

1 Q. B. 710, it was laid down by 
the Court of Queen’s Bench, (in 
apparent harmony with the lan- 
guage of the statute) that ‘‘the 
knowledge or ignorance of the 
person who actually, not construc- 
tively, deals with the bankrupt as 
to any prior act of bankruptcy is 
the material question under stat. 

2 & 3 Viet. c. 29.” Yet the judg- 
ment of the same court in Fawcett 
V. Fearne, 6 Q. B. 20, may not be 
thought altogether to accord with 
that proposition. In Fawcett v. 
Fearne, it appeared that Blackivell, 
a trader, had committed an act of 
bankruptcy by assigning his pro- 
perty to Faivcett, one of his 
creditors, and another person, as 
trustees for the benefit of cre- 
ditors ; goods included in the 
assignment were seized by the 
sheriff under bond fide executions, 
at suit of creditors who had no 
notice of any act of bankruptcy ; 
Fawcett paid off the executions, 
and took an assignment from the 
sheriff of the goods seized ; a fiat 
afterwards issued against ' Black- 
well, and the assignees took pos- 


session of the goods ; whereupon 
Fawcett, relying on his title as 
purchaser from the sheriff, sued 
the assignees in trover; but the 
court decided against him, stating 
in the course of the judgment, that, 
“though the execution creditors 
themselves, who knew nothing of 
the act of bankruptcy, nor that 
the goods might by relation be 
the property of other persons than 
the bankrupt, might be protected, 
the plaintiff, who became the as- 
signee of the sheriff, with full 
knowledge of the bankruptcy, is 
not'' So far as the*decision of that 
case involves, if it at all involve, 
the general proposition, — that a 
purchaser from- the sheriff at a 
sale operative at the time, under 
a bond fide execution at suit of a 
creditor who had no notice of any 
act of bankruptcy, may, by reason 
of notice to himself, be in a worse 
position than the execution cre- 
ditor, who has irrevocably received 
his money, — it is open to this 
observation, that the purchaser is 
neither “ a person dealing with 
the bankrupt,” nor “ a person at 
whose suit or on whose account 
the execution issued,” therefore 
not within the words of the sta- 
tute 2 & 3 Viet. c. 29, s. 1. And, 
seeing that there was another rea- 
son (to be mentioned by and by), 
apart from the operation of the 
statute, upon which the decision 
in Fawcett v. Fearne may be 
sustained, it is possible that a re- 
consideration of the subject may 
lead to a correction of some ex- 
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pressions used in delivering tlie 
judgment in that case, and a 
recurrence to the language of the 
statute, according to its juster 
exposition in Green v. Steer, 
Suppose that the assignment to 
the trustees in Faivcett v. Fearne 
had been (for any reason of which 
Faivcett was not estopped from 
availing himself) void as against 
the execution, and so the sale 
under the execution had operated 
upon the goods, the question 
under discussion would have been 
raised. If a stranger to the deed 
had in that case purchased under 
the execution, he would have been, 
according to the judgment, un- 
doubtedly entitled to the goods. 
Then is there anything in the 
statute to disqualify a man from 
becoming a purchaser under a 
valid execution, by reason of his 
knowing something, which, if the 
execution creditor had known it 
at the time of the seizure, would 
have rendered the execution in- 
valid ? Next take the simple case 
of a sale of goods under a valid 
execution, the creditor being igno- 
rant of any act of bankruptcy, to 
a purchaser who has never had 
any dealing with the bankrupt, 
but who knows of an act of bank- 
ruptcy commited before the sei- 
zure ; there is nothing in the 
statute to invalidate such pur- 
chaser's title; and, following its 
express language, it may be con- 
cluded to be immaterial who has 
notice, if the person at whose suit 
or on whose account the execution 


issued, i. e. the execution credito 
(by himself or his agent) have not. 
The true ground of the decision 
in Faivcett v. Fearne may have 
been that the execution did not 
operate at dll upon the goods ; 
that the assignment to the trustees 
was valid as against the execution, 
though afterwards avoided by the 
fiat ; that the goods therefore were 
not the goods of the execution 
debtor at the time of the sale ; 
that consequently the sale did not, 
at the time it ims made, f)ass any 
property in the goods, or confer 
any new right upon F awcett. Quod 
meum est amplius meum esse non 
potest, et nemo dat quod non habet. 
In this view of the case the sale 
was not a sale of goods which the 
sheriff was autliorised by the writ 
of fieri facias to seize, and the 
purchaser, whether with or with- 
out notice, had no title as against 
the assignees. 

As to what notice is sufiScient, 
it has been decided that a general 
notice that J. S. has committed 
“an act of bankruptcy," Udall v. 
Walton, 14 M. & W. 254, [Tur- 
ner V. Hardcastle, 11 C. B. N. S. 
683,] or a notice that he has done 
something which amounts to an act 
of bankruptcy, .as that he has made 
a conveyance of all his property 
for the benefit of his creditors, 
Lachington v. Elliott, 8 Scott, N. 
R. 275, or that he has filed (though 
not gazetted) a declaration of in- 
solvency pursuant to [24 & 25 Viet, 
c. 134, s. 72, by which act (see 
Sched. (G)) the 12 & 13 Viet. c. 
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106, s. 70, which, was a re-enact- 
ment of] 5 & 6 Viet. c. 122, s. 22, 
[has been repealed,] Follett v. 
Hoppe, o O.B.226, Greeny. Laurie, 
1 Exch. 335, [or that he has filed 
a petition for arrangement with 
his creditors, if subsequently the 
circumstances occur under which 
such petition becomes an act of 
bankruptcy, Edwards v. Gabriel, 
6 H. & N; 701, 30 L. J. Exch. 
245, affirmed in error, 7 H. & N. 
350, 31 L. J. Exch. 114,] is suffi- 
cient. But notice of an intention 
to commit, Exp. Halifax, 3 M. .D. 
& D. 544, or of a step having been 
taken towards committing an act 
of bankruptcy, as that J. S.^ has 
signed a declaration of insolvency^ 
Conway v. Hall, 1 0. B. 643, or 
that a docket has been struck, 
Hoehing v. Acraman, 12 M. & W. 
170, is not sufficient. Notice in 
the statute means actual know- 
ledge, and not merely the means 
of knowledge, such as being in 
possession of an unread letter, 
containing notice. Bird v. Bass, 6 
M. & Gr. 143, 6 Scott, N. R 928, 
S. C. [See Cannan v. S. E. Bail. 
Co., 7 Exch. 843. The general 
rule upon this subject is thus laid 
down by Parke, B. : Where an 
act of bankruptcy has been in fact 
committed, any communication 
which brings to the knowledge of 
the execution creditor before the 
sale the alleged fact that an act of 
bankruptcy has been committed 
in a way which ought to induce 
him as a reasonable man to believe 
that the notification was true, is a 


sufficient notice.” Hope v. Meeh, 
10 Exch. 829, and see Brewin v. 
Briscoe, 28 L. J. Q. B. 329.] 

As this note is, for the most 
part, confined to executions, let it 
suffice here for further exposition 
of the [12 & 13 Viet. c. 106] to 
refer, as to its effect, — Upon a 
lien, to Bowman v Malcolm, 11 
M. & W. 833, per Parke, B. ; \Hog- 
gard v. Mackenzie, 25 Beav. 493 ; 
Shuttleworth v. Hernaman, 1 Be 
G. & J. 322] ; — Upon a distress, to 
Lachington v. Elliott, 8 Scott, N. 
R 275 ] — Upon pajunent by the 
bankrupt, to Turquand v. Vander- 
p)lank, 10 M. & W. 180, Alder- 
son, B. ; Greeny. Bradfield, 1 Car. 
& K. 449 ; — Upon payment by an 
agent for the bankrupt, to Kynas- 
ton y. Grouch, 14 M. & W. 266 ; — 
Upon mutual credit, to Bittleston 
V. Timmins, 1 C. B. 889, per 
Cresswell, J. ; [Lee v. Bullen, 27 L. 
J. Q. B. 161 ;] — Upon reputed 
ownership, to Fawcett v. Fearne, 
6 Q. B. 20, (first point,) which 
shows that the assignees are still 
only entitled, in any event, to such 
goods as were in the reputed 
ownership of the bankrupt vdth 
the consent of the true owner at 
the time of the act of bankruptcy ; 
and to Pariente v. Pennell, 2 Mo. 
& Eob. 517, In re Styan, 2 M. D. & 
D. 219, approved of by the Court 
of Exchequer, and Young v. Hope, 
2 Exch. 105, from which it appears 
that if the consent of the true 
owner be bond fide retracted by 
some act done before fiat without 
notice of the act of bankruptcy, 
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the inchoate right of the assignees 
is defeated. The same law was 
acted npon in Graham v. Furher, 
14 C. B. 134 : and in Breioin v. 
Short, [5 E. & B. 227 ;] 19 Jurist, 
798, the Court of Queen’s Bench 
laid down that the word ‘Hrans-* 
actions” in the 133rd section is 
used in its ordinary seuvse of “ act, 
doing, negotiation, or dealing,” 
and that if before the filing of the 
petition, and without notice of an 
act of bankruptcy, the true owner 
bond fide demands possession of 
the goods, and, oommunicating 
with the bankrupt, does that 
which shows that the goods do 
not longer, with his consent, re- 
main in the possession, order, and 
disposition of the bankrupt, the 
title of the tnie owner is not de- 
feated by a prior act of bank- 
ruptcy. Under the circumstances 
of that case, however, they held 
that enough had not been done to 
prevent the operation of the 125th 
section. [See also Reynolds v. 
Hall, 4 H. & N. 519, where the 
fact that the goods had been 
shortly before the fiat advertised 
and put up for sale by the actual 
owner, but not in his name, or as 
his property, was insufficient to 
take the case out of this section ; 
and see Barroiv v. Bell, 5 E. & B. 
540, where the seizure of the 
goods by the sheriff under a fi, fa. 
against the reputed owner of them, 
no apparent change of possession 
having ensued, was held not to 
have the effect of protecting the 
actual owner from that section. 


See Ex parte Baldwin, 27 L. J. 
Bankr. Cases, 17. Goods mort- 
gaged absolutely, but with a pro- 
vision that the mortgagor may re- 
main in possession until default in 
payment of the amount advanced 
on the mortgage, will, if during 
such possession, either actual or 
constructive, the mortgagor be- 
comes a bankrupt, be subject to 
the 125th section; Hornsby v. 
Miller, 28 L. J. Q. B. 99, Freshney 
V. Garrick, 1 H. & K 653, Spack- 
many. Miller, 12 C. B. N. S. 659.] 
There seems to be no section in 
the 12 & 13 Viet. c. 106, [or the 
24 & 25 Viet. c. 134,] correspond- 
ing to the 84th section of the 6 
Geo. 4, c. 16, which, in certain 
cases rendered valid payment and 
delivery of goods to the bankrupt, 
even after fiat, if bond fide and 
without notice. See Gannan v. 
South Eastern R. Go,, 7 Exch. 843. 

[‘'The Bankruptcy Act, 1861,” 
contains the following important 
enactment, in s. 81, " If any execu- 
tion shall be levied by seizure and 
sale of any of the goods and 
chattels of any trader debtor, upon 
any judgment recovered in any 
action personal for the recovery 
of any debt or money demand ex- 
ceeding fifty pounds, every such 
debtor shall be deemed to have 
committed an act of bankruptcy 
from the date of the seizure of 
such goods and chattels : provided 
always, that, unless in the mean- 
time a petition for adjudication of 
bankruptcy against the debtor be 
presented, the sheriff or other 
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ofiEicer making the levy shall pro- 
ceed with the execution, and shall 
at the end of seven days after the 
sale pay over the proceeds, or so 
much as ought to be paid, to the 
execution creditor, who shall be 
entitled thereto notwithstanding 
such act of bankruptcy, unless the 
debtor be adjudged a bankrupt 
within fourteen days from the da}’’ 
of the sale, in which case the 
money so received by the creditor 
shall be paid by him to the as- 
signee under the bankruptcy, hut 
the sheriff or other officer shall not 
incur any liahility hy reason of 
anything done hy him as afore- 
said : provided also, that, in case 
of bankruptcy, the costs and ex- 
penses of such action and execu- 
tion shall be retained and paid out 
of the proceeds of the sale, and the 
balance only, after such payment, 
be paid to the assignees.”] 

These enactments, 2 & 3 Viet., 
c. 29, 12 & 13 Viet. c. 105, [and 
24 & 25 Viet. c. 134,] respectively, 
which have taken place since the 
1st Edition of this work was pub- 
lished, have rendered the subject 
of the remaining portion of this 
note of much less importance than 
it formerly was. Still, it is proper 
to bear in mind the state of things 
before the acts, both in order to 
understand rightly the effect of 
their provisions, and to apply the 
law in those cases to which they 
are inapplicable. 

Cooper V. Chiity [in which it 
will be observed that the assignees 
are stated by Lord Mansfield, p. 


453, to have had notice of the bank- 
ruptcy at the time of the sale] 
became celebrated on account of 
the frequent discussions which 
occurred upon the question, 
whether the liability of the sheriff 
in such cases was not to be con- 
fined to acts done by him ivitli 
notice of the bankruptcy, for it 
had been decided that trespass 
would not lie against him for 
taking the bankrupt’s goods in 
execution, after an act of bank- 
ruptcy, but without notice thereof, 
and selling them after commission 
and notice, Smith v. Milles^ 1 T. 
R. 475 ; Letchmere v. Thorowgood, 
1 Show. 12 ; and one of the rea- 
sons given in those cases, viz,^ that 
officers and ministers of justice 
were not to be made trespassers 
by relation, was said to apply to 
actions of trover brought against 
them, as well as actions of trespass, 
though certainly the judgment in 
Smith V. Milles will, to any per- 
son who will look narrowly at it, 
appear to be unfavourable to such 
an extension of the principle 
therein established ; for the court 
there appears to have thought that 
the exemption from actions of 
trespass was not confined to 
sheriffs and ministers of justice 
only, but was common to them 
with the king’s other subjects. 

There is no instance,” says 
Ashurst, J., delivering judgment, 
^Hhat I know of, wffiere a man, 
who has a new right given him, 
which, for reasons of policy, is so 
far made to relate back as to avoid 
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all mesne encumbrances, sball be 
taken to bave sucb a possession as 
to entitle bim to bring trespass for 
an act done before sucb right was 
given to bim.’' So that tbe' court 
appears to bave conceived tbe dis- 
tinction to be ratber between tbe 
action of trespass and that of 
trover, than between ministers of 
justice and private persons. In- 
deed, tbe judgment proceeds : 

But at all events tbe rule will 
bold with respect to officers and 
ministers of justice ; ” and upon 
tbis some stress was laid [by tbe 
Court of Exchequer] in Bahne v. 
Hidton, [2 Tyrwb. 17, 2 C. & J. 
19,] as also on a dictum of Buller, 
J., in Vernon v. Hanhey, 2 T. R. 
122, exjoressed however in very 
general words. At last, in Potter 
v. Starhie, 4 M. & S. 260, it was 
decided that tbe sheriff ivoidcl he 
liable in trover, though he seized, 
sold, and paid over tbe money 
before any commission issued, and 
before any notice ; and tbe court 
said this necessarily followed from 
Cooper V. Chitty, for it was an 
unlawful interference with ano- 
ther’s goods. In Wyatt v. Blades, 
S Camp. 896, Lord Ellenborougb 
held tbe sheriff, who bad seized 
and removed tbe goods, after an 
act of bankruptcy, liable, though, 
on receiving notice from tbe as- 
signees not to sell, be forebore to 
do so. It was remarked on these 
two cases, in Bahne v. Hittton, 
that tbe question, whether an 
officer of justice be entitled to any 
peculiar exemption, seems hardly. 


if at all, to bave been raised in 
them. Tbe law now ajcpears to 
bave been considered settled, for 
in Lazarus v. Waithman, 5 B. M. 
318, Potter v. Starkie was recog- 
nised ; in that case tbe seizure 
and sale were both subsequent to 
tbe act of bankruptcy and prior 
to tbe commission : it is, however, 
remarked in Balme v. Hutton, 
that the report of Lazarus v. 
W aithman is silent on tbe points, 
whether tbe sheriff bad notice of 
tbe act of bankruptcy, and whether 
he was indemnified (for it is proper 
to observe, that, throughout the 
whole controversy, it has been ad- 
mitted, and indeed was expressly 
held in Bahne v. Hutton, that if 
the sheriff be indemnified, he 
stands on the same ground as the 
execution creditor who indemnified 
him, and, in that case, is unques- 
tionably liable). It was further 
remarked on Lazarus v. Waitli- 
man, that none of the cases prior 
to Cooper v. Ckitty were noticed 
in it, and that the distinction in 
favour of the sheriff was not 
pointed out. In Price v. Helyar, 
4 Bing. 597, the seizure and sale 
both took place before notice to 
the sheriff of any act of bank- 
ruptcy ; this case was followed and 
recognised by Carlisle v. Garland, 
7 Bing. 298, and Billon v. Lang- 
ley, 2 B. & Ad. 131 ; and the j)oint 
was considered settled against the 
sheriff, until, in Michaelmas Term, 
1831, the famous case of Balme v. 
Hutton, 2 Tyrwh. 17; 2 C. & J. 
19, occurred in the Court of Ex- 
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chequer. That was an action of 
tro'ver for machinery, brought by 
the assignees of Bankart and Ben- 
son, against Mr. Hutton, the 
sheriff of Yorkshire, Jewison, the 
chief, and Ingham, the deputy, 
bailiff, of the Honor of Pontefract, 
and the Messrs. Wood, creditors 
of Bankart and Benson, to whom 
[the latter] had given a warrant 
of attorney, which was duly filed, 
and judgment signed thereon upon 
the 14th November, 1825, in which 
year [on the 31st of December], 
Bankart and Benson committed 
an act of bankruptcy. On the 
25th of January, 1826, Ingham, 
as Jewison’s deputy, seized the 
property in question, by virtue of 
a warrant directed to Ingham and 
Jeivison, founded on s^Ji.fa. which 
had issued upon the last-men- 
tioned judgment, and was directed 
to the sheriff, Mr. Hutton. On 
the same day, the property was 
sold by Ingham to a clerk of 
Messrs. Wood, who executed a 
bond of indemnity to Ingham. 
On the 21st of February, a com- 
mission issued against Bankart and 
Benson, under which the plain- 
tiffs became assignees. Neither 
Mr. Hutton, Jewison, nor Ingham 
had any notice of the bankruptcy, 
before the return of the fi. fa. 

At the trial a general verdict 
was found for Mr. Hutton, and 
against Messrs. Wood, and a spe- 
cial verdict, containing the above 
facts, as to the liability of Jeivison 
and Ingham. 

The case was ably argued before 


the Court of Exchequer, and the 
court, after consideration, deli- 
vered one of the most elaborate 
judgments on record. 

They held, 1st, that Ingham, 
having been indemnified by Messrs. 
Wood, stood on the same footing 
with them, and was clearly liable. 

2nd. That the liability of Jewi- 
son was not altered by his having 
taken the usual indemnity from 
his bailiff Ingham against all 
Ingham' acts as deputy. 

3rd. They proceeded to consi- 
der the main question, viz., whe- 
ther Je^vison^Y 2 LB> liable for having 
seized and sold after the bank- 
ruptcy, but without notice thereof. 
In order to determine this, they 
proceeded to a minute examina- 
tion of Cooper v,. Chitty, and the 
authorities previous and subse- 
quent to it, and arrived at the 
conclusion, that the defendant 
Jeioison was exempted from lia- 
bility by his official character, 
upon the ground that Bailey v. 
Banning, 1 Lev. 173 ; Letehmere 
V. Thoroughgood, 3 Mod. 236, 1 
Shower, 12, Comb. 123, and Cole 
V. Davies, Lord. Eaym, 724, had 
established a distinction between 
the case of the sheriff and that of 
an execution creditor ; that this 
distinction was supported, not im- 
pugned by Cooper v. Chitty ; that 
it was mentioned with approbation 
in several cases, which will be 
found cited and commented upon 
in the judgment, and that it was 
entirely overlooked in Potter v. 
Starkie, and the subsequent cases 
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'which have been above enume- 
rated. Judgment therefore was 
given for Jewison, and against 
Ingham. 

This judgment was carried by 
writ of error to the Exchequer 
Chamber, see report, 9 Bing. 471 ; 
where it was reversed [as regards 
the defendant Jewison] by Tindal, 
C. J., Park, Littledale, Bosanquet, 
Taunton, and Pattesou, JJ., con- 
trary to the opinion of Gaselee, J. 
Lord Tenterden, who had died 
pending the argmuient, was stated 
by Tindal, C. J., to have been of 
opinion mth the majority. 

In the mean while, a writ of 
error had been brought on the 
judgment of the Court of Common 
Pleas, in Carlisle v. Garland; the 
judgment of the Court of Error 
4s reported in 3 Tyrw. 705 ; 10 
Bing. 452 ; it was subsequent to 
that in Balme v. Hutton, and the 
judges were equally divided upon 
the main point, that, viz., dis- 
cussed in Balme v. Hutton ; Lit- 
tledale, Parke, and Taunton, JJ,, 
and Gurney, B., being of opinion 
that the judgment of the court 
below ought to be aflEirmed ; and 
Denman, C. J., Bayley, Yaughan, 
and Bolland, Barons, being of 
opinion that it ought to be re- 
versed except as to 5J., to which 
all the judges agreed that the 
plaintiffs were entitled, there 
being no doubt that there had 
been a conversion of their goods 
to that amount. A writ of error 
upon this judgment w^as after- 
wards brought in the House of 


Lords, where judgment was given 
in accordance with the decision 
of the Exchequer Chamber in 
Balme v. Hutton; Garland v. 
Carlisle, [4 Cl. & Fin. 693, 4 Scott, 
586], 3 M. & W. 152, S. G, 4 Bing. 
N. C. 7. 

[Thus it became settled that the 
sheriff was liable in trover for a 
sale by him under afi.fa., although 
he had not notice of the bank- 
ruptcy, but now by the section 
above set forth (s. 133 of 12 & 
13 Viet. c. 106), except in cases 
of fraudulent preference the exe- 
cution is valid if bond fide exe- 
cuted and levied before the fiat or 
filing the petition, without notice 
to the execution creditor of the 
prior act of bankruptcy.] 

In Groves v. Cowham, 10 Bing. 
5, a point was determined on the 
construction of [one of] the insol- 
vent acts, similar to that decided 
on the construction of the bank- 
rupt act, in Cooper v. Chitty. On 
the 10th of June, judgment was 
signed on his cognovit against one 
Bowler, who, on the 19th of the 
same month, petitioned the Insol- 
vent Debtors’ Court for his dis- 
charge ; upon the 20th, the sheriff 
seized his goods und^^ ^ fa., 
issued on the above judgment; 
on the 23rd, Bowler assigned all 
his effects to the provisional as- 
signee, notice whereof was forth- 
with communicated to the sheriff, 
who was requested not to. sell, 
which he however did, and paid 
over the proceeds. The court 
held that he was liable in trover. 
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in consequence of the thirty- 
fourth section of 7 Geo. 4, c. 57 ; 
which enacts, that, 'Gn all cases 
where any prisoner^ who shall 
petition the court for relief under 
that act, shall have executed any 
warrant of attorney, &c., to confess 
judgment, or shall have given any 
cognovit actionem, whether for a 
valuable consideration or other- 
wise no person shall, after the 
commencement of the imprison- 
ment of such prisoner, avail him- 
self, or herself, of any execution 
issued, or to he issued, upon such 
warrant of attorney, or cognovit 
actionem, either hy seizure and 
sale of the property of such pri- 
soner, or any part thereof, or hy 
sale of such property theretofore 
seized, or any part thereof; but 
that any person or persons to 
whom any sum or sums shall be 
due in respect of any such warrant 
of attorney or cognovit actionem, 
shall and may be a creditor or 
creditors for the same under that 
act.” The court held that the 
words marked in italics effected a 
statutory supersedeas of the exe- 
cution ; that the case was, there- 
fore, governed by Cooper v. Chitty, 
and that trover was maintainable 
against the sheriff. [The section 
above set forth was re-enacted by 
s. 61 of 1 & 2 Viet. c. 110, which 
has been repealed by 24 & 25 Viet, 
c. 134, s. 230. See Sched. (B.)] So 
trover might be maintained against 
the sheriff for the sale of goods 
under an execution avoided by 
6 Geo. 4, c. 16, s. 108; Cheston v. 


4G5 

Gihbs, 12 M. & W. Ill, per cur. 
Graham v. Witherhy, 7 Q. B. 491 ; 
[that section also has been re- 
pealed, and 12 & IS Viet. c. 106, 
s. 184, substituted.] But trover 
cannot be maintained against the 
sheriff for a conversion of the 
goods of the assignees, when the 
act relied upon as a conversion 
has taken place before the act of 
bankruptcy. Thus, in Brookes v. 
Mitchell, 6 N. C. 349, 8 Scott, 739, 
S. C., where the goods had been 
seized before the act of bankruptcy 
under a warrant of attorney void 
by 3 Geo. 4, c. 39, it was held that 
the assignees could not maintain 
trover, see Everett v. Wells, 2 
Scott, K R. 525, 2 M. & Gr. 209, 
S. C. ; [Billiter v. Young, 6 E. & 
B. 1 ; in Dom. Proc. 8 H. of L. 
Ca. 682; 30 L. J. Q. B. 153;] so 
■where the sheriff had sold goods 
before the act of bankruptcy, it 
was held that the assignees could 
not, by a subsequent demand, 
render him liable in trover, Ed- 
wards V. Hooper, 11 M. & W. 363. 

The assignees, however, in cases 
like Cooper v. Chitty, were not 
bound to sue the sheriff in trover ; 
they [might] waive the tort and 
bring money had and received for 
the proceeds of the goods, Kitchen 
V. Gamphell, 3 Wils. 304 ; Young 
V. Marshall, 8 Bing. 43 ; Clark v. 
Gilbert, 2 Bing. K 0. 343. 

[It should be observed that 
there can be no relation of title 
to an act of bankruptcy if the 
adjudication is not founded on an 
act of bankruptcy, as, for instance, 

H IT 
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where a trader in the course of 
proceedings on a petition by him- 
self to the Court of Bankruptcy 
for protection against process, is 
adjudged a bankrupt under 12 & 
13 Viet. c. 106, s. 223, Nicholson 
V. Gooch, 5 E. & B. 999; Monh 
Y. Sharp, 2 H. & N. 540; see 
Ex parte Harrison, 26 L. J. 
Bankruptcy Cases, 30 ; Pauli v. 
Best, 3 B. & S. 537; 32 L. J. 
Q. B. 96, It is scarcely necessary 
to add that a transfer, by the 
trader, made by way of fraudu- 
lent preference, is voidable by the 
assignees appointed under such 
adjudication. Such transfer is 
not, however, absolutely void, and 
mesne dispositions of the property 
to persons ignorant of the fraud 
are valid, if made before the ap- 
pointment of assignees, or election 
by them to avoid the fraudulent 
transfer {Stevenson v. Newnham, 
13 C. B. 285), on the principle 
according to which, in general, 
contracts for the sale of goods 
obtained by fraud on the part of 
the purchaser, are held to be void 
only at the election of the vendor, 
and the election not to be exer- 
cisable after the goods have passed 
into the hands of a bond fide pur- 
chaser, White V. Oao'den, 10 C. B. 
919; and see Kingsfordpf. Merry, 
11 Exch. 577, reversed in error, 
1 H. & N. 503, but on a different 
statement of the facts, Higgons v. 
Burton, 26 L. J. Exch. 342. But 
where the adjudication is founded 
on an act of bankruptcy, and other 
acts of bankruptcy which would 


have supported the adjudication 
were previously committed, the 
relation will extend back to those 
other acts, Stansfeld v. Gubitt, 2 
De G. & J. 222. Under the in- 
solvent acts there was no relation ; 
the title of the assignee never 
went further back than the vesting 
order, see Billiter v. Young, 6 E. 
& B. 10 ; but these acts, that is to 
say, the 1 & 2 Viet. c. 110 (ex- 
cepting some sections not relating 
to insolvent debtors), the 5 & 6 
Viet. c. 116, the 7 & 8 Viet. c. 
96 (excepting some sections, the 
principal of which do not con- 
cern insolvents), and the 10 & 11 
Viet. c. 102, have been repealed 
by the Bankruptcy Act, 24 & 25 
Viet. c. 184, which eradicates the 
distinction between the law of 
bankruptcy and insolvency by 
abolishing the insolvent debtors 
courts and rendering non-traders 
liable to be adjudicated bankrupt, 
and in other respects dealt with 
according to the law of bank- 
ruptcy, in the event of their com- 
mitting any of the acts of bank- 
ruptcy which the statute specifies. 
In two instances, s. 84 and s. 103, 
the act defines the period to which 
an adjudication under it is to 
relate back] 

The danger of the sheriff's po- 
sition is now, however, greatly 
lessened ; for by st. 1 & 2 Will. 4, 
c. 58, commonly called the Inter- 
pleader Act, on any claim being 
made by assignees of bankrupts 
or others, to any goods or chattels 
taken, or intended to be taken, in 
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execution, or to the proceeds and 
value thereof, the sheriff or officer 
may apply to the court from which 
the process issued, which may 
thereupon exercise for his protec- 
tion and for the adjustment of 
such claims the powers and autho- 
rities thereinbefore contained in 
that statute and the costs of all 
such proceedings shall be in the 
discretion of the court. The 
powers and authorities alluded to 
are given by the previous sections 
of the act, and enable the court 
to call the parties before them by 
rule, to hear and adjudicate upon 
their claims, and, if necessary, to 
order them to try an action or 
one or more feigned issues, for the 
determination thereof. But, in 
order that the sheriff may avail 
himself of this act, he must be per- 
fectly without interest ; Dudden 
V. Long, 1 Bing. N. C. 300 ; Ostler 
V. Bower, 4 Dowl. 259 ; nor must 
he collude with either party ; 
Braine v. Hunt, 4 Tyrw. 244 ; 
Cook V. Alleri, 3 Tyrw. 586 ; [see 
Holt V. Frost, 3 H. & N. 831 ;] 
and the court will not receive his 
application merely quia timet, a 
claim must actually have been 
made upon him, Bentley v. Hook, 
4 Tyrw. 230 ; Isaac v. Spilslury, 
10 Bing. 3 ; though it has been 
said that if a claim is made, and 
he intends to buy, he may apply 
before actual seizure, Bay v. Carr, 
7 Exch. 883, [as to which case, 


see Cooper v. Asprey, 32 L. J, Q. 
B. 208 ; ibid. 211, note (5).] He 
must apply within a reasonable 
time, Mutton v. Young, 4 C. B. 
371. The powers given by this 
act for the relief of sheriffs may 
now be exercised by a judge sitting 
at chambers. Stat. 1 & 2 Viet. c. 
45, s. 2, [and by ''The Common 
Law Procedure Act, I860,’' (23 
& 24 Viet. c. 126,) s. 14, the court 
or judge, upon the hearing of 
any rule or order calling upon 
claimants to appear and state 
their claims, may, when from the 
smallness of the amount or value 
in dispute, it appears desirable to 
him or them so to do, at the 
request of either party, ‘decide 
upon the claims summarily. By 
s. 15, in any cases of interpleader 
proceedings where the question 
is one of law, and the facts are 
not in dispute, the judge may, at 
his discretion, decide the question 
without directing an action or 
issue; and, if he thinks it desir- 
able, order a special case to be 
stated. An interpleader order 
will not be granted in Chancery, 
if the court be not satisfied, that 
the sheriff had good ground for 
supposing the goods seized to be 
those of the execution debtor, or 
if the sheriff does not apply for 
the order at the earliest moment, 
Tufton V. Harding, 29 L. J., Cha. 
225]. 
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SILART, 31 GEO. 3 . 

[b,BPORTEI> 1 BURR. 452 .] 

Property in a hank-note passes like that in cash, hy 
delivery ; and a party taking it bon&- fide and for 
value, is entitled to retain it as against a former 
ovmer from ivhom it has been stolen.. 

It was an action of trover against the defendant, upon 
a bank-note, for the payment of twenty-one pounds ten 
shillings to one William Finney, or bearer, bn demand. 

The cause came on to be tried before Lord Mansfield, 
at the sittings in Trinity term last at Guildhall, London : 
and upon the trial it appeared that William Finney, being 
possessed of this bank-note on the 11th of December, 
1756, sent it by the general post, under cover, directed to 
one Bernard Odenharty, at Chipping Norton, in Oxford- 
shire ; that on the same night the mail was robbed, and 
the bank-note in question (amongst other notes) taken 
and carried away by the robber ; that this bank-note, on 
the 12th of the same December, came into the hands and 
possession of the plaintiff, for a full and valuable con- 
sideration, and in the usual course and way of his business, 
and without any notice or knowledge of this bank-note 
being taken out of the mail. 

It was admitted and agreed that, in the common and 
known course of trade, bank-notes are paid by and re- 
ceived of the holder or possessor of them, as cash ; and 
that in the usual Avay of negotiating bank-notes, they pass 
from one person to another as cash, by delivery only, and 
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without an}’- further inquiry or evidence of title than what 
arises from the possession. It appeared that Mr. Finney, 
having notice of this robbery on the 13th of December, 
applied to the Bank of England '^to stop the payment 
of this note which -was ordered accordingly upon Mr. 
Finney’s entering into proper security '' to indemnify the 
bank.” 

Some little time after this the plaintiff applied to the 
bank for the payment of this note ; and, for that purpose, 
delivered the note to the defendant, who is a clerk in the 
bank ; but the defendant refused either to pay the note or 
to re-deliver it to the plaintiff. Upon which this action 
was brought against the defendant. 

The jury found a verdict for the plaintiff, and the sum 
of TLl, 10s. damages; subject, nevertheless, to the opinion 
of this court upon this question — ''Whether, under the 
circumstances of this case, the plaintiff had a sujBEicient 
property in this bank-note to entitle him to recover in the 
present action 1” 

Mr. Williams w^as beginning on behalf of the plaintiff ; — 

But Lord Mansfield said, "That as the objection came 
from the side of the defendant, it was rather more proper 
for the defendant’s counsel to state and urge their 
objection.” 

Sir Richard Lloyd for the defendant. 

The present action is brought not for the money due 
upon the note, but for the note itself, the paper, the evi- 
dence of the debt. So that the right to the money is not 
the present question : the note is only an evidence of the 
money’s being due to him as bearer. 

The note must either come to the plaintiff by as- 
signment, or must be considered as if the bank gave a 
fresh, separate, and distinct note to each bearer. Now 
the plaintiff can have no right by the assignment of a 
robber. And the bank cannot be considered as giving a 
new^ note to each bearer ; though each bearer may be 
considered as having obtained from the bank a new 
promise. 

I do not say whether the bank can or cannot stop 


Argument for 
defendant. 



470 


MILLER V. RACE. 


Argument for 
defendant. 


payment : that is another question. But the note is only 
an instrument of recovery. 

Now this note, or these goods (as I may call it), was the 
property of Mr. Finney, who paid in the money : he is the 
real owner. It is like a medal which might entitle a man 
to payment of money, or to any other advantage. And it 
is by Mr. Finney’s authority and request that Mr. Eace 
detained it. 

It may be objected, that this note is to be considered 
as cash in the usual course of trade.” But still the course 
of trade is not at all affected by the present question, 
about the right to the note. A different species of action 
must be brought for the note from what must be brought 
against the bank for the money. And this man has 
elected to bring trover for the note itself, as owner of the 
note ; and not to bring his action against the bank, for 
the money. In which action of trover property cannot be 
proved in the plaintiff, for a special proprietor can have no 
right against the true owner. 

The cases that may affect the present are 1 Salk. 126, 
M. ; 10 W. 3 ; Anonymous, coram Holt, Chief Justice, at 
Nisi PHus at Guildhall. The Lord Chief Justice Holt 
held, '' That the right owner of a bank-bill, who lost it, 
might have trover against a stranger who found it : but 
not against the person to whom the finder transferred it 
for a valuable consideration, by reason of the course of 
trade, which creates a property in the assignee or bearer.” 
1 Lord Kaymond, 738, S. C., in which case the note was 
paid away in the course of trade : but this remains in the 
man’s hands, and is not come into the course of trade. 
H. 12 W. 3 B. E. ; 1 Salk, 283, 284, Ford v. Hopkins, 
per Holt, Chief J ustice, at Nisi Prius at Guildhall. If 
bank-notes, exchequer-notes, or million-lottery tickets, or 
the like, are stolen or lost, the owner has such an interest 
or property in them as to bring an action, into whatsoever 
hands they are come. Money or cash is not to be dis- 
tinguished : but these notes or bills are distinguishable, 
and cannot be reckoned as cash ; and they have distinct 
marks and numbers on them.” Therefore the true owner 



MILLER U RACE. 


m 


may seize these notes wherever he finds them, if not 
passed away in the course of trade. 

1 Strange 505. ^ H. 8 G. 1. In Middlesex, coram 
Pratt, Chief Justice, Armory Y.Belamirie^ — A chimney- 
sweeper’s boy found a jewel. It was ruled, that the 
finder has such a property as will enable him to keep it 
against all but the rightful owner; and, consequently, 
may maintain trover.” 

This note is just like any other piece of property, until 
passed away in the course of trade. And here the defen- 
dant acted as agent to the true owner. 

Mr. Williams contra, for the plaintiff. 

The holder of this bank-note, upon a valuable considera- 
tion, has a right to it, even against the true owner. 

1st. The circulation of these notes vests a property in 
the holder, who comes to the possession of it upon a valu- 
able consideration. 

2ndly. This is of vast consequence to trade and com- 
merce : and they would be greatly incommoded if it were 
otherwise. 

Srdly. This falls within the reason of a sale in market- 
overt ; and ought to be determined upon the same 
principle. 

First — He put several cases where the usage, course, 
and convenience of trade, made the law, and sometimes 
even against an act of parliament, 3 Keb. 444^, Stanley v. 
Ayles, per Hale, Chief Justice, at Guildhall ; 2 Strange, 
1000, Lumley- v. Palmer, where a parol acceptance of a 
bill of exchange was holden suiBScient against the acceptor, 
1 Salk. 23. t 

Secondly — This paper credit has been always, and with 
great reason, favoured and encouraged, 2 Strange, 946, 
Jenys v. Faivler et al. 

The usage of these notes is, "'that they pass by de- 
livery only ; and are considered as current cash ; and the 
possession always carries with it the property.” 1 Salk. 
126, pi. 5, is in point. 

A particular' mischief is ratbef to be permitted than a 
general inconvenience incurred. And Mr. Finney, who 


Argument for 
defendant. 


[See tills case 
set foitli at 


large, ante, 
p. 315.] 


Argument for 
plaintiff. 


t [See now 
“The ]\Eercan- 
tile Law 
Amendment 
Act, 1856,” 

19 & 20 Viet, 
c. 97, s. 6, by 
which a parol 
acceptance of a 
bill of ex- 
change, inland 
or foreign, is 
rendered 
insufficient.] 
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Reply for de- 
fendant. 


was robbed of this note, was guilty of some laches in not 
preventing it. 

Upon Sir Richard Lloyd’s argument, ^ holder of a note 
might suffer the loss of it for want of title against a true 
owner ; even if there was a chasm in the transfers of it 
through one only out of five hundred hands. 

Thirdly — This is to be considered upon the same foot 
as a sale in market-overt. 

2 Inst. 713. '' A sale in market-overt binds those that 

had a right.” 

But it is objected by Sir Richard, that there is a sub- 
stantial difference between a right to the note, and a right 
to the money.” But I say the right to the money will 
attract to it a right to the paper. Our right is not by 
assignment, but by law, by the usage and custom of trade. 
I do not contend that the robber, or even the finder of a 
note, has a right to the note ; but, after circulation, the 
holder upon a valuable consideration has a right. 

We have a property in this note; and have recovered 
the value against the withholder of it. It is not material 
what action we could have brought against the bank. 

Then he answered Sir Richard Lloyd’s cases ; and 
agreed that the true owner might pursue his property, 
where it came into the hands of another, without a valu- 
able consideration, or not in the course of trade : which 
is aU that Lord Chief Justice Holt said in 1 Salk. 284. 

As to 1 Strange, 505, he agreed that the finder has 
the property against all but the rightful owner : not 
against him. 

Sir Richard Lloyd in reply : 

I agree that the holder of the note has a special pro- 
perty ; but it does not follow that he can maintain trover 
for it against the true owner. 

This is not only without, but against the consent of the 
owner. 

Supposing this note to be a sort of mercantile cash ; yet 
it has an ear-mark, by which it may be distinguished; 
therefore trover will lie for it. And so is the case of 
Ford V. Hopkins. 
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And you may recover a tiling stolen from a mercliant, Reply, 
as well as a thing stolen from another man. And this 
note is a mere piece of paper : it may be as well stopped 
as any other sort of mercantile cash (as, for instance, a 
policy which has been stolen). And this has not been 
passed away in trade ; but remains in the hands of the 
true owner. And therefore it does not signify in what 
manner they are passed away, when they are passed away ; 
for this was not passed away. Here, the true owner, or 
his servant (which is the same thing), detains it. And 
surely robbery does not divest the property. 

This is not like goods sold in market-ovei't : nor does 
it pass in the way of a market-overt ; nor is it within the 
reason of a market-overt. Suppose it was a watch stolen ; 
the owner may seize it, though he finds it in a market- 
overt, before it is sold there. But there is no market- 
overt for bank-notes. 

I deny the holder’s (merely as holder) having a right to 
the note, against the true owner: and I deny that the 
possession gives a right to the note. 

Upon this argument on Friday last, Lord Mansfield 
then said, that Sir Richard Lloyd had argued it so in- 
geniously, that (though he had no doubt about the matter) 
it might be proper to look into the cases he had cited, in 
order to give a proper answer to them : and therefore the 
court deferred giving their opinion to this day. But at 
.the same time Lord Mansfield said, he would not wish to 
have it understood in the City that the court had any 
doubt about the point. 

Lord Mansfield now delivered the resolution of the judgment, 
court. 

After stating the case at large, he declared, that at the 
trial he had no sort of doubt but that this action was well 
brought, and would lie against the defendant in the pre- 
sent case ; upon the general course of business, and from 
the consequences to trade and commerce : which would 
be much incommoded by a contrary determination. 

It has been very ingeniously argued by Sir Richard 
Lloyd, for the defendant. But the whole fallacy of the 
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* [See Foster 
Y. GreeUi 7 H, 
& N. 881 ; 31 
L, J. Esch. 
158; and 
Taylor t. 
Phmer, 3 IVL 
& S. 502.] 


argument turns upon comparing bank-notes to what they 
do not resemble, and what they ought not to be com- 
pared to, viz., to goods, or to securities, or documents 
for debts. 

Now, they are not goods, not securities, nor documents 
for debts, nor are so esteemed : but are treated as money, 
as cash, in the ordinary course and transaction of busi- 
ness, by the general consent of mankind ; which gives 
them the credit and currency of money, to all intents and 
pui'poses. They are as much money as guineas themselves 
are ; or any other current coin, that is used in common 
payments, as money or cash. 

They pass by a will, which bequeaths all the testator’s 
money or cash ; and are never considered as securities for 
money, but as money itself. Upon Lord Ailesbury’s will, 
900Z. in bank-notes was considered as cash. On payment 
of them, whenever a receipt is required, the receipts 
are always given as for money, not as for securities or 
notes. 

So, on bankruptcies, they cannot be followed as iden- 
tical and distinguishable from money: but are always 
considered as money or cash. 

’Tis pity that reporters sometimes catch at quaint ex- 
pressions that may happen to be dropped at the bar or 
bench ; and mistake their meaning. It has been quaintly 
said, ‘'that the reason why money cannot be followed 

is, because it has no ear-mark;” but this is not true. 
The true reason is, u^pon account of the currency of it : 
it cannot he recovered after it has passed in currency!^ 
So in case of money stolen, the true owner cannot recover 

it, after it has been paid away fairly and honestly upon a 
valuable and bond fide consideration : but before money 
has passed in currency, an action may he brought for the 
money itself There was a case in 1 G. 1, at the sittings, 
Thomas v. Whip, before Lord Macclesfield ; which was 
an action upon assumpsit, by an administrator against the 
defendant, for money had and received to his use. The 
defendant was nurse to the intestate during his sickness ; 
and being alone, conveyed away the money. And Lord 
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Macclesfield held that the action lay. Now this must be Jadgment. 
esteemed a finding at least. 

Apply this to a case of a bank-note. An action may 
lie against the finder, it is true; (and it is not at all 
denied :) but not after it has been paid away in currency. 

And this point has been determined even in the infancy 
of bank-notes’: for 1 Salk. 126, M., 10 W, 3, at Nisi 
Prius, is in point. And Lord Chief Justice Holt there 
says, that it is by reason of the course of trade ; which 
creates a property in the assignee or bearer.’' (And '' the 
bearer ” is a more proper expression than assignee.) 

Here an innkeeper took it, bond fide, in his business, 
from a person who made the appearance of a gentleman. 

Here is no pretence or suspicion of collusion with the 
robber : for this matter was strictly inquired and examined 
into at the trial ; and is so stated in the case, that he 
took it for a full and valuable consideration, in the usual 
course of business.” Indeed, if there had been any collu- 
sion, or any circumstances of unfair dealing, the case had 
been much otherwise. If it had been a note for 1000^. it 
migfit have been suspicious : but this was a small note for 
211, IO 5 . only : and money given in exchange for it. 

Another case cited was a loose note in 1 Ld. Raym. 738, 
ruled by Lord Chief Justice Holt at Guildhall, in 1698 ; 
which proves nothing for the defendant’s side of the ques- 
tion : but it is exactly agreeable to what is laid down by 
my Lord Chief Justice Holt in the case I have just men- 
tioned. The action did not lie against the assignee of the 
bank-bill ; because he had it .for valuable consideration. 

In that case he had it from the person who found it; 
but the action did not lie against him, because he took 
it in the course of currency : and therefore it could not be 
followed in his hands. It never shall be followed into 
the hands of a person who bond fide ‘took it in the course 
of ciuTency, and in the way of his business. 

The case of Ford. v. Ho 2 olcms was also cited : which was 
in Hil. 12 W. 3, coram Holt, Chief Justice, at Nisi Prius, 
at Guildhall; and was an action of trover for million- 
lottery tickets. But this must be a very incorrect report 
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of that case : it is impossible that it can be a true repre- 
sentation of what Lord Chief Justice Holt said. It repre- 
sents him as speaking of bank-notes, exchequer-notes, 
and million-lottery tickets, as like to each other. Now no 
two things can be more unlike to each other than a 
lottery-ticket and a bank-note. Lottery-tickets are iden- 
tical and specific : specific actions lie for theih. They may 
prove extremely unequal in value : one may be a prize ; 
another a blank. Land is not more specific than lottery- 
tickets are. It is there said, that the delivery of the 
plaintiff’s tickets to the defendant, as that case was, was 
no change of property.” And most clearly it was no 
change of the property : so far the case is right. But it 
is here urged as a proof that the true owner may follow 
a stolen bank-note, into what hands soever it shall come.” 

Now the whole of that case turns upon the throwing in 
bank-notes, as being like to lottery-tickets. 

But Lord Chief Justice Holt could never say, “that an 
action would lie against the person who, for a valuable 
consideration, had received a bank-note which had been 
stolen or lost, and hoTid fide paid to him ; ” even though 
the action was brought by the true owner : because he 
had determined otherwise but two years before ; and be- 
cause bank-nptes are not like lottery-tickets, but money. 

The person who took down this case, certainly misun- 
derstood Lord Chief Justice Holt, or mistook his reasons. 
For this reasoning would prove, (if it was true, as the 
reporter represents it,) that if a man paid to a goldsmith 
500Z. in bank-notes, the goldsmith could never pay them 
away. 

A bank-note is constantly and universally, both at home 
and abroad, treated as money, as cash ; and paid and 
received as cash ; and it is necessary, for the purposes of 
commerce, that their currency should be established and 
secured. 

There was a case in the Court of Chancery, on some of 
Mr, Child’s notes, payable to the person to whom they 
were given, or bearer. The notes had been lost or 
destroyed many years, Mr. Child was ready to pay them 
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to the widow and administratrix of the person to whom 
they were made payable ; upon her giving bond, with two 
responsible securities, (as is the custom in such cases,) to 
indemnify him against the bearer, if the notes should ever 
be demanded. The administratrix brought a bill ; which 
was dismissed, because she either could not, or would not, 
give the security required. No dispute ought to be made 
with the bearer of a cash note ; in regard to commerce, 
and for the sake of the credit of these notes ; though it 
may be both reasonable and customary to stay the pay- 
ment, till inquiry can be made whether the bearer of the 
note came by it fairly or not. 

Lord Mansfield declared that the court were all of the 
same opinion for the plaintiff ; and that Mr. J ustice 
Wihnot concurred. 

Rule — That the pastea be delivered to the plaintiff. 


The general rule of the law of 
England is, that no man can ac- 
quire a title to a chattel personal 
from any one who has himself no 
title to it, except only by sale in 
market-overt, Peer v. Hnmfihrey, 
2 Ad. & Ell. 595. [Nemo dat 
quod non hahet, see Whistler v. 
Forster, 32 L. J. C. P. 161.] 

The case of Miller v. Race, how- 
ever, has established an exception 
in the case of negotiable instru- 
ments, the property in which wdll 
pass, like that in coin, along with 
the possession, when they have 
been put into that state in which, 
according to the usage and custom 
of trade, they are transferred from 
one man to another by delivery. 
This was again determined in 
Grayit v. Vaughan, 3 Burr. 1516, 
in the case of a draft by a mer- 
chant on his banker ; and in 
Gorgier v. Mieville, 3 B. & C. 45, 


in the case of a bond given by the 
King of Prussia, by which he 
declared himself and his suc- 
cessors bound to every person who 
should for the time being he the 
holder of the bond, and which was 
proved to be saleable in the 
market, and (with other bonds 
of a like description ) to pass 
from hand to hand at a variable 
price. See Lichbarrow v. Mason, 

5 T. R, 683, post; Gurney v. 
Behrends, 3 E. & B. 633, per. cur., 
18 & 19 Viet. c. Ill, respecting 
Bills of Lading; — Zwinger v. 
Samuda, 7 Taunt. 265 ; Lucas v. 
Dorrein, Ibid. 278, to Boch 
Wan^ants. — McLae v. Sutherland, 
3 E. & B. 1, as to a Promissory 
Note with coupons. — Brandao v. 
Barnett, in the Common Pleas, 1 
M. & Gr. 909 ; 2 Scott, N. R. 96, 
in the Exchequer Chamber, 6 M. 

6 Gr. 630 ; 7 Scott, N. R. 30, in 
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the House of Lords, 12 CL & Fin. 
787, as to Exchequer Bills. — Par- 
tridge V. Bank of England, Cam. 
Scac. 9 Q. B. 396, as to Dividend 
Warrants. — {Keenesr. Beard, 8 C. 
B. N. S. 872 ; Eyre v. Waller, 5 H. 

& N, 460; 29 L. J. Exch. 246, 
S. C. ; Serrell v. The Derbyshire 
Rail Co., 9 0. B. 811 ; Whistler 
V. Forster, 32 L. J. C. P. 161 ; 
Watson V. Russell, 34 L. J. Q. B. 
93, as to Cheques on Bankers, and 
Dixon V. Bovill, 3 Macq. H. of 
Lords C. 1, as to Iron scrip Notes.] 
See also Lang v. Smith, 7. Bing. 
284, the facts of which will pre- 
sently be stated. In the Attorney- 
General V. Bouwens, 4 M. & W. 
171, the forms of several foreign 
securities accustomably transfer- 
able like cash in this country will 
will be found. 

A negotiable instrument being 
clearly transferable by any person 
holding it, so as by delivery thereof 
to give a good title “to any per- 
son honestly acquiring it,” per 
Abbott, 0.- J., 3 B. & C. 47, the 
next question is, what instruments 
may with propriety be termed 
negotiable. And to this it may 
be answered, That whenever an 
instrument is such that the legal 
right to the property secured 
thereby passes from one man to 
another by the delivery thereof, 
it is, properly speaking, a nego- 
tiable instrument, and the title to 
it win vest in any person taking it 
bond fide, and for value, whatever 
may be the defects in the title of 
the person transferring it to him. 


[The privilege of negotiability is an 
exception to the rule that property 
does not pass by mere delivery or 
transfer against* the ’ will of the 
owner. It gives the same effect 
to actual transfer for value, wdth- 
out notice of any defect in the 
title of the transferor, as if he 
had title.] An instrument is 
called negotiable when the legal 
right to the property secured 
by it passes by its delivery, be- 
cause, although an instrument may 
be saleable in the market, and 
treated in many respects like cash, 
yet, if by a transfer of it nothing 
pass but a right to sue on it in 
the name of the transferor or 
original party to it, such an in- 
strument is not properly speaking 
negotiable. Thus, in Glynn v. 
Baker, 13 East, 509, an India 
bond was held not to be a nego- 
tiable instrument (there being 
then no act equivalent to 51 G. 
3, c. 64, s. 4, which afterwards 
rendered India bonds negotiable). 
In that case the plaintiff and the 
defendant had lodged their re- 
spective India bonds with the 
same bankers, who improperly 
sold the defendant's bonds, and 
on his demand delivered to him 
those of the plaintiff to the same 
amount, and payable to the same 
obligee, viz., W. G. Sibley: the 
defendant not knowing that the 
bonds handed to him were not his 
own, afterwards sold them, and 
received the proceeds. It was held 
that the plaintiff might recover 
the amount from him in an action 
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for money had and received ; see 
Williamson v. Thompson^ 16 Ves. 
jnn. 443. In Gorgiev v. Mieville, 
8 B. & C. 45, this case was cited, 
and relied on as an authority 
against the negotiability of the 
King of Prussia’s bond ; but 
Abbott, C. J., said that the case 
was distinguishable from Glynn v. 
Baker. There,” said his lord- 
ship, '' it did not appear that India 
bonds were negotiable, and oio 
other person could have sued on 
them hut the obligee. Here, on 
the contrary, the bond is payable 
to the hearer, and it was proved at 
the trial that bonds of this de- 
scription were negotiated like Ex- 
chequer Bills.” 

It may therefore be laid down 
as a safe rule that where an in- 
strument is by the custom of 
trade transferable, like cash, by 
delivery, and is also capable of 
being sued upon by the person • 
holding it pro tempore, there it is 
entitled to the name of a nego- 
tiable instrument, and the pro- 
perty in it passes to a bond fide 
transferee for value, though the 
transfer may not have taken place 
in market-overt. But that if either 
of the above requisites be wanting, 
i.e., if it be either not accustom- 
ably transferable, or, though it be 
accustomably transferable, yet, if 
its nature be such as to render it 
incapable of being put in suit by 
the party holding it p>ro tempore, 
it is not a negotiable instrument, 
nor will delivery of it pass the pro- 
perty of it to a vendee, however 


bond fide, if the transferor himself 
have not a good title to it, and the 
transfer be made out of market- 
overt. 

To illustrate these propositions, 
bills and notes payable to bearer, 
or payable to order and indorsed 
in blank, are beyond all doubt 
negotiable instruments in the full 
sense of those words, Solomons 
V. Bank of England, 13 East, 135 ; 
Grant Y. Vaughan, 8 Burr. 1516; 
Collins V. Martin, 3 B. & P. 649 ; 
Peacock V. Rhodes, Dougl. 636 ; 
Wookey V. Pole, 4 B. & A. 1 ; 
[Theidemann v. Goldsschmidt, 1 
Giff. 142, reversed on appeal, 1 De 
G. Fish. & J. 4 ;] for they are both 
accustomably transferable like 
cash, and are also capable of being 
sued on by the holder pro tempore. 
But if such a bill be specially 
indorsed, its negotiability is at an 
end, for it becomes thereby incap- 
able of being sued upon by any 
one except the special indorsee, 
Sigourney v. Lloyd, 8 B. & C. 622, 
5 Bing. 525 ; Archer v. Bank of 
England, Dougl. 639 ; Treuttel v. 
Barandon, 8 Taunt. 100. 

In Glynn v. Baker, the court 
appears to have been of opinion 
that even had the jury expressly 
found the India bond to be nego- 
tiable, and to pass accustomably 
by dehvery, it would not have 
been so in contemplation of law. 

If it be meant,” said Lord Ellen- 
borough, to liken this to the case 
of bankers’ notes, in Miller v. 
Race, as having acquired in fact a 
negotiable quality, and being re- 
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ceiyed as cash, or to ordnance 
debentures, notes, bills, and other 
securities of the same description, 
which are circulated daily in the 
money market, the fact of such 
negotiability should be stated. 
But supposing it were so stated, 
how could a right of action he 
made to p)ccss on these securities 
hy such a practice to the holder of 
them, where hy law no such right 
passes ? There must always be 
that impediment existing to the 
legal negotiability of such instru- 
ments which distinguishes them 
from bills of exchange, and se- 
curities of that nature, in which 
the legal interest passes, under 
the law merchant, by indorsement 
and delivery to another.’’ Taddy^ 
Seij., cited a case of Maclish v. 
Ekins, to the same point, a short 
note of which is to be found 13 
East, 515. See also Taylor v. 
Kimer, 3 B. & Ad. 321, and Tay- 
lor V. Trueman, 1 M. & M. 453 ; 
(which were, however, decided on 
the construction of 6 G. 4, c. 94) ; 
the conclusion of Baron Parke’s 
judgment in Hihhlewhite v. 

Marine, 6 M. & W. 216 ; his 
remarks in Daly v. Thompson, 10 
M. & W. 318 ; and the expressions 
of Ashurst, J., 2 T. R 71; [Dixon 
V. Bovill, 3 Macq. H. of L, C. 1,] 
and post. It is submitted, there- 
fore, as at least probable that if 
the right of suing on an instru- 
ment should not appear upon the 
face of it to be extended beyond 
one particular individual, no usage 
of trade, however extensive, w^ould 


be allow^ed by the courts (at least 
in the case of an English instru- 
ment) to confer upon it the charac- 
ter and incidents of negotiability. 
Accord. P a) fridge v. Bank of 
England, 9 Q. B. 396, which see 
as to dividend warrants. It is, 
however, right to mention that 
there is a case of Renteria v. 
Ruding, 1 M. & M. 511, which 
seems at first sight to militate 
against this doctrine. In that 
case the plaintiff signed a bill of 
lading for goods shipped in Spain, 
by Bernardo Echeluce, to be de- 
livered in London, to Messrs. 
O’Brien on being paid freight, 
primage, and average : there was 
no mention of assigns in the bill 
of lading. The defendants having 
received the goods, and being sued 
for freight. Brougham argued that 
the bill not being assignable by 
indorsement, they were not liable. 
A witness was then called, who 
proved that bills of lading from 
Spain were frequentlyTn the same 
form, and were nevertheless treated 
as assignable by indorsement. 
Lord Tenterden, after referring to 
the Treatise on Shipping, page 
286, 5th edition, and reading for 
if a person accept anything which 
he knows to be subject to a duty 
or charge, it is natural to conclude 
he means to take the duty or 
charge on himself and the law 
may very well imply a promise to 
perform what he so takes upon 
himself,” said, 'rthis seems to me 
to be the correct principle, and 
the omission of the words or tleir 
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assigns makes no difference ” Now 
if Renteria v. Ending^ be taken to 
prove that a bill of lading omitting 
the words assigns is nevertheless 
assignable, so as to pass the legal 
right in the 'goods to the indorsee, 
it certainly does appear to mili- 
tate against the doctrine above 
contended for, and seems also 
contrary to the opinion expressed 
by Ashnrst, J,, in Lichbarrow v. 
Mason, 2 T. E, 71 ; where his 
lordship says, ^^The assignee of a 
bill of lading trusts to the indorse- 
ment; the instrument is in its 
nature transferable in this respect ; 
therefore, it is similar to the case 
of a bill of exchange. If the eon- 
signor had intended to restrain 
the negotiability of it, he should 
have confined the delivery of the 
goods to the vendee only, but he 
has made it an indor sable In- 
strument I But if Renteria v. 
Ruling be taken only to show 
that the delivery up of the goods 
to the defendants was a sufficient 
consideration to support a promise 
on their part to pay the freight, 
&c., and that such a promise 
might be implied from their know- 
ledge that the goods they accepted 
were subject to those charges, the 
case will be distinguishable, and 
will be similar to that of Williams 
V. Leaguer, 3 Burr. 1886, where the 
defendant, a broker, being about 
to sell the goods of A., for the 
benefit of his creditors, the plain- 
tiff, A.'s landlord, came to distrain 
them ; upon which the broker 
promised to pay the rent, if the 


landlord would permit him to 
retain and sell the goods ; the 
consideration was held sufficient, 
and the promise binding. In 
Williams v. Leaper, therefore, 
the landlord’s relinquishment of 
his lien on the goods for rent was 
a sufficient consideration to sup- 
port a promise by a party not 
being the owner of the goods, but 
who obtained possession of them 
by the landlord’s relinquishment 
of his lien, to pay the charge upon 
them for rent : and pari oxitione, 
in Renteria v. Ruding, the mas- 
ter’s relinquishment of his lien on 
the goods for freight was a sufficient 
consideration to support a promise 
by the defendants, who obtained 
possession of the goods by the 
captain’s relinquishment of his 
lien, to pay the charge upon thei x 
for freight ; and the passage of 
his work referred to by Lord Ten- 
terden shows that such a promise 
may be implied ; and though 
Seaife v. Tobin, 3 B. & Ad. 523, 
(which, however, is subsequent to 
Renteria v. Ruding,) decides that 
a person who is not the owner of 
goods, does not by the mere re- 
ceipt of them, with the knowledge 
that they were subject to a charge, 
bind himself to pay it; yet it is 
there laid down by Lord Tenter- 
den, that if such a person receive 
the goods in pursuance of a bill 
of lading making the payment of 
such charge a condition precedent 
to the delivery of the goods, or if 
he have notice from the master 
that if he take the goods he must 
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take them subject to the charge, 
he will be liable. Now, in Men- 
tericc v. Rucling the defendants 
claimed to receive the goods by 
virtue of the bill of lading, which 
made the payment of freight, &c., 
a condition precedent to the de- 
livery, And though they might 
not be, properly speaking, in- 
dorsees of the bill ; still as they 
exhibited it, and claimed to re- 
ceive the goods in pursuance of it, 
they might fairly be taken to have 
assented to its terms, so that a 
promise to pay the charge therein 
imposed might be implied. See 
the note to LichhaTToiu v. Mason, 
l^ost ; [Moeller v. Young, 5 E. & 
B. 7 ; in error, Ihidj, 755 ; and' as 
to demurrage, Smith v. Sievehing, 
in error, 5 E. & B. 589.] 

Further — although an instru- 
ment may contain nothing on the 
face of it inconsistent with the 
character of negotiability, still, if 
it be not accustomably transfer- 
able in the same manner as cash, 
it will not be looked upon as a 
negotiable instrument. Thus in 
Lang v. Smyth [7 Bing. 284] a 
question arising whether certain 
instruments called bordereaux and 
coupons, which purported to en- 
title the bearer to portions of the 
public debt of the kingdom of 
Naples, were negotiable instru- 
ments ; the jury having found that 
they did not usually pass from 
hand to hand like money; that 
finding was held conclusive to 
show that they were not negotiable 
instruments. 


Whether an instrument which 
has never been solemnly recog- 
nised by the law as negotiable be 
accustomably transferable by de- 
livery, or not, is a question which 
must in each case be left to the 
determination of a jury. It was 
submitted to the jury in Lang v. 
Smyth, and held to have been 
rightly so. 

It [seems to have been thought 
in Lang v. Smith, that if a ques- 
tion were to arise respecting the 
negotiability of a foreign instru- 
ment, and it were shown not to 
be negotiable in the country 
where it was made, the fact of its 
accustomably passing like cash in 
this country would not make it 
negotiable. 

'' These,’' said Tindal, C. J., '' are 
not English instruments, recog- 
nised by the law of England, but 
Neapolitan securities brought to 
the notice of the court for the first 
time, and as judges we are not 
allowed to form an opinion on 
them unless supplied ivitli evi- 
dence as to the law of the country 
ivhenee they come. Judges have 
only taken upon themselves to 
decide the nature of instruments 
recognised by the law of this 
country, as bills of exchange, which 
pass current by the law merchant, 
dividend, warrants or exchequer 
biUs, the transfer of which is 
founded on statutes, which a judge 
in an English court is bound to 
know. It has been urged that in 
Qorgier v. Mieville, the case of the 
Prussian bonds, no evidence was 
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given of the foreign law. But evi- 
dence was given, that, by the usage 
of merchants in this country, those 
bonds passed from hand to hand, 
which usage could have scarcely 
existed unless they were nego- 
tiable in Prussia, so that evidence 
as to the law of Prussia was ren- 
dered unnecessary. And the ques- 
tion is not so much what is the 
usage in the country whence the in- 
strument comes, as in the* country 
where it has passed.'" The rule to 
be collected from this seems to be 
that a foreign instrument is not 
negotiable here, unless negotiable 
where it was made; but that 
evidence that it is accustomably 
transferable from hand to hand in 
this country, is primd facie evi- 
dence that it also is so abroad. 

One class of cases in which the 
negotiabihty of an instrument be- 
comes important, is where a ques- 
tion arises whether, upon the 
holder's death, it be subject to 
probate duty. Now, as the ordi- 
nary’s right to grant probate at 
all depends on the locality of the 
effects within his diocese, it has 
been held that French rentes, 
American stock, and debts due 
from a foreigner, being transfer- 
able abroad only, must be con- 
sidered as locally situate abroad, 
and, consequently, as exempt from 
probate duty; but that foreign 
bills and bonds, given by the 
Russian, Dutch, and Prussian 
governments accustomably sale- 
able in the market here are chat- 
tels in ’ this' country E^ble ' to 


probate duty, although the divi- 
dends upon the Dutch bonds were 
payable solely at Amsterdam. 
Attorney-General v. Bomuens, 4 
M. & W. 171 ; Attorney-General 
V. Hope, 1 0. M. & R. 530; [S, 0. 2 
CL & F. 84 ;] 8 Bligh, 44 ; At- 
torney-General v. Bimond, 1 C. & 
J. 356 ; \Pearse v. Pearse, 9 Sim. 
430.] 

Tt has thus been endeavoured 
to deduce some rules whereby to 
ascertain when a pax^icular in- 
strument is or is not negotiable. 
When once decided to be nego- 
tiable, it becomes, as has been 
already stated, exempted from the 
ordinary rule respecting chattels 
personal, and property in it may be 
transferred by a man who has 
none in it himself, to a person 
taking it bond fide, and for a good 
consideration. Grant v. Vccughan, 
3 Burr. 1516 ; Collins v. Martin, 

3 B. & B. 649 ; Woohey v. Pole, 4 
B. & A. 1 ; Peacock v. Rhodes, 
Dough 636 ; Laxvson v. Weston, 

4 Esp. 56 ; Snoio v. Saddler, 3 
Bing. 610. But a party who has 
not taken it bond fide, and for good 
consideration, will not be per- 
mitted to retain it : for it stands 
on the same footing as money, 
except that it is much more easily 
identified, and money itself could 
not be retained under those cir- 
cumstances. 

This was decided in Clarke v. 
Shee, Co^q). 197, where the plain- 
tiff’s clerk received notes and 
moneys for his master, and laid 
them 'Out •with the defendant- in' 
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illegal insurances of lottery-tickets ; 
the master, being able to prove 
their identity, was held entitled to 
recover thenn When money or 
notes,’^ said Lord Mansfield, ""are 
paid bond fide, and upon a valuable 
consideration, they never shall be 
brought back by the true owner ; 
but where they come maid fide 
into a person’s hands, they are in 
the nature of specific property ; 
and if their identity can be traced 
and ascertained, the party has a 
right to recover.” 

Such being the principle, the 
contest in each particular case 
has ever since been whether the 
circumstances under which the 
negotiable instrument has passed 
to the party claiming to hold it, 
afford evidence of mala fides, so as 
to bring the case within the latter 
part of the rule laid down in Clarice 
V. Shee, by Lord Mansfield. Now, 
it was very early held that there 
might be on the part of a person 
taking a negotiable instrument, 
negligence of such a description, 
and so gross, as would afford co- 
gent evidence of mala fides ; in 
other words, as would satisfy any 
reasonable man that the party 
guilty of it must, or ought to, have 
suspected that the dealing in 
which he was engaged was tainted 
with fraud. This was laid down in 
Solomons v. The Bank of England, 
13 East, 135, But the case which 
has, perhaps, gone furthest on the 
subject, is Gill v. Ciibitt, 3 B. & C. 
466* That was an action brought 
upon a bin drawn hy Evered on 


the defendants, and accepted by 
them. On the 20th of August, 
1823, a letter containing this bill, 
with two others, wns enclosed in a 
parcel, and booked at the Green 
Man and Still, for Birmingham, 
where the parcel arrived, but the 
letter was found to have been 
opened, and the bills were gone. 
The plaintiff’s nephew swore that 
on the 21st of August, between 
9 and 10, ante meridiem, the bill 
was brought to the office of the 
plaintiff, a bill-broker in London, 
by a person whose features were 
familiar, but whose name was un- 
known to him, and who desired 
the bill might be discounted ; but 
the witness, at first, declined to do 
so, because the acceptors were not 
known to him: the person, who 
brought the bill, then said, that a 
few days before he had brought 
other bills to the office, and that, 
if inquiry were made, it would be 
found that the parties whose names 
were on this bill were highly re- 
spectable : he then quitted the 
office, and left the bill, and on 
inquiry the witness was satisfied 
with the names of the acceptors ; 
the stranger returned after a lapse 
of two hours, indorsed the bill in 
name of Charles Taylor, re- 
ceived the full value for it, the 
usual discount, and a, commission 
of two shillings being deducted : 
the witness did not inquire the 
name of the person who brought 
the bill or his address, or whether 
he brought it on his own account 
or otherwise, or how he came by 



MILLER V. RACE. 


485 


the bill. It was the practice at 
the plaintiff’s office not to make 
any inquiries about the drawer or 
other parties to a bill, provided 
the acceptor was good. The Lord 
Chief Justice left it to the jury 
whether the plaintiff had tahen the 
hill under circumstances which 
ought to have excited the suspicion 
of a prudent and careful man. If 
they thought he had, they were to 
find a verdict for the defendant. 
His lordship asked the jury what 
they would think if a board were 
affixed over an office with this 
notice, Bills discounted for per- 
sons whose features are known, 
and no questions asked.” The jury 
found for the defendant, and a new 
trial being moved for, was refused, 
the Lord Chief Justice saying, he 
agreed that the case was hardly 
distinguishable from Lawson v. 
Westooiy 4 Esp. 56, but could not 
help thinking that, if Lord Ken- 
yon had anticipated the conse- 
quences, he would have paused 
before he pronounced that deci- 
sion. Bayley, J., said, '' it is said 
that the question usually sub- 
mitted to the consideration of the 
jury has been whether the bill was 
taken hand fide, and whether a 
valuable consideration was given 
for it. I admit that has been 
generally the case, but I consider 
it was parcel of the hona fides 
whether the plaintiff had asked all 
those questions which in the ordi- 
nary and proper manner in which 
trade is conducted, a party ought 
to ask.” It is a question for the 


jury,” said Hohoyd, J., '' whether 
a bill has been taken bond fide or 
not, and whether due and rea- 
sonable caution has been used by 
the party taking it.” This case 
has been stated at some length, 
because it has been the one usually 
most relied on by persons seeking 
to invalidate the transfer of a bill, 
on the ground of want of caution 
in taking it. It was followed by 
Snoia V. Peacock, 3 Bing. 408 ; 
JDovm V. Hailing, 4 B. & C. 330 ; 
Slater v. West, Dans. & Lloyd, 15 ; 
Beckwith v. Oorrall, 4 Bing. 444 ; 
Strange v. Wigney, 6 Bing. 677 ; 
Easly V. Crockford, 10 Bing. 243 ; 
which last is a strong case : the 
plaintiff there, who was robbed of 
a bank-note for 2001., was held 
entitled to recover it from the de- 
fendant, who had taken it, as he 
said, in payment of a bet at the 
Derby, but could not recollect 
from whom. In Snow v. Saddler, 
3 Bing. 610, the court had held 
that a person who received a stolen 
30Z. note in payment of a bet at 
Doncaster, might i-etain it against 
the true owner ; but the court 
distinguished the case, on account 
of the larger amount of this note. 
See further, Burn v. Morris, 4 
Tyrwh. 485 ; Haynes v. Foster, 4 
Tyrwh. 66 ; and FccncourtY. Bull, 
1 Bing. N. C. 681. 

However, a disposition has of 
late been manifested to relax the 
strictness with which the conduct 
of the person receivings a bill or 
note, improperly come by, has 
heretofore been regarded In 
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Grooh V. Jadis, 5 B. & Ad. 909, an 
accommodation bill for 10002^. was 
frandnlently sold to Howard^ for 
whom the plaintiff discounted it. 
In an action against the drawer. 
Lord Denman left it to the jury to 
find for the plaintiff if they thought 
he had not been guilty ’ of gross 
negligence, and the court on a 
motion for a new trial, ruled that 
that was the correct expression. 
'' I never,’' said Patteson, J., 
''could understand what ■ was 
meant by a party taking a bill 
under circumstances which ought 
to have excited the suspicion of a 
prudent man.” {Tide tarnen the 
observations of Tindal, L. 0. J., 
in Vaughans, Menlove, 3 Bing. N. 
C. 475.) This was followed by 
Bachhouse v. Harrison, 5 B. & 
Ad. 1098 : there the plaintiff, an 
officer of a banking company, dis- 
counted two discoloured bills, for 
20Z. and 26Z. 19s. 9d, for a man 
who could not write, and was not 
known in the town. The bills 
turned out to have been lost, and 
the jury found, on questions spe- 
cially submitted to them, that the 
plaintiff took the bills bond fide, 
but under such circumstances that 
a reasonable cautious man toould 
not have taken them. They then 
found a verdict for the defendant, 
subject to the question whether he 
was not estopped from setting- up 
the plaintiff’s negligence as a de- 
fence, by having himself com- 
mitted th^ first negligence in not 
advertising the loss of the bills. 
The court; without deciding that 


point, set the verdict aside, on the 
ground that gross negligence had 
not. been found by the jury, and 
that the evidence was not sufficient 
to warrant such a finding. " I have 
no hesitation,” said Patteson, J., 
"in saying, that the doctrine first 
laid down in Gill v. Cubitt, and 
acted upon in other cases, that a 
party who takes a bill under cir- 
cumstances which ought to have 
excited the suspicion of a prudent 
man, cannot recover it, has gone 
too far, and ought to be restricted. 
I can perfectly understand that a 
party who takes a bill fraudulently, 
or under such circumstances that 
he must know that the person 
offering it to him has no right to 
it, will acquire no title ; but I 
could never understand that a 
party ^who takes a bill bond fide, 
but under the circumstances men- 
tioned in Gill V. Cubitt, does not 
acquke a property in it. I think 
the fact found by the jury hei’e, 
that the plaintiff took the bills 
bond fide, but under such circum- 
stances that a reasonable cautious 
man would not have taken them, 
was no defence. The rule must 
be absolute for a new trial.” Gill 
V. Cubitt, therefore, after over- 
ruling Lawson v. Weston, may now 
[no doubt] be itself considered as 
virtually Overruled. See the judg- 
ment of the Court of Exchequer, 
in Foster Y. Pearson, 5 Tyi'wh. 262, 
where it is observed, that, in con- 
sequence of the new rules of 
pleading, the question, when next 
raised, will probably be raised -on 
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tlie record, so that it may receive 
the decision of a Court of Error. 
In Goodman v. Harvey ^ 4 A. & E. 
870, the Court of Queen’s Bench 
ruled that there must be actual 
mala fideSj and that the existence 
of gross negligence even was un- 
important except so far as it might 
be evidence of onala Jides. And in 
Uther V. Rich, 10 A. & E. 784, 
the Court adhered to the decision 
in Goodman v. Harvey, and held 
that mala fides in the holder of a 
negotiable security, if relied on, 
must .be distinctly alleged ; that 
the only proper mode of impli- 
cating him in an alleged fraud is 
by averring that he had notice of 
it, and that an allegation that he 
was not a booid fide holder is not 
equivalent to an averment of such 
notice. And in the RanJc of Ben- 
gal V. MBeod, 7 Moore, P. C. 
35, the judicial committee stated 
broadly that the rule acted upon 
in Gill Y, Cubitt, and J)ovm v. 
Hailing, was not law, [Further, 
in Rajphael v. The Banh of Eng- 
land, 17 C. B. 161, an action upon 
a bank-note which had been stolen, 
the jury having found, in answer 
to questions put by Jervis, C. J., 
— first, that the real plaintiffs had 
giyen full value for the note, 
secondly, that they had had notice 
of the felony, thirdly, that they 
had no knowledge at the time they 
took the note that it had been 
stolen, but had the means of Icnow^ 
ledge if they had taken proper 
care, lastly, that they had taken 
the note bond fide, — ^his lordship 
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directed the verdict to be entered 
for the plaintiffs, and afterwards 
the court refused to allow a rule 
nisi for a new trial, moved for on 
the ground that the plaintiffs on 
the finding were not entitled to the 
verdict. In that case, Willes, J., 
conciusred in the opinion given by 
Parke, B., in May v. Ghapraan, 
16 M. & W. 355, that '' notice and 
knowledge ” means not merely 
express notice, but knowledge, or 
the means of knowledge, to which 
the party wilfully shuts his eyes, 
— a suspicion in the mind of the 
party, and the means of knowledge 
in his power wilfully disregarded. 
See also the direction of Byles, J., 
in OaJdey v. Ooddeen, cited Byles 
on Bills, 8th ed., p. 113 ; notes (n) 
and {‘p), reported 2 Fost. & Fin. 
656 ; and see Montefiore v. 
Browne, 7 H. of L. Ca. 255, 262. 
In Carloiv v. Ireland, 5 E. & B. 
764, the plaintiffs had received a 
cheque drawn on Masterman and 
Co., and payable to plaintifts or 
bearer, and crossed mth the wnrds 

and Co. They filled up the 

blank with the name of Dixon and 
Co., their bankers, and gave the 
cheque to their clerk to pay it 
into the bank. He, instead, took 
it to the defendant, who w^as a 
publican, and knew him as a cus- 
tomer, and told the defendant he 
had received a cheque crossed to 
a banker, and having no banker of 
his own could not get it paid. 
The defendant, to accommodate 
him, paid it in to his bankers, 
Crosling and Co., who gave him the 
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amount, whicli he handed over to 
the clerk, Masterman and Co. 
paid the cheque to Gosling and 
Co. The plaintiffs sued the de- 
fendant in trover for the note, and 
the above facts having been proved, 
Lord Campbell, C. J., left it to the 
jury to say whether the defendant 
took the cheque honA fide, and for 
value. The jury found for the de- 
fendant, and were held to have been 
rightly directed. "^The cheque,” 
said Lord Campbell, was payable 
to bearer and negotiable. The 
crossing cannot at once leave it 
payable to bearer, and also make it 
not payable to bearer. It leaves 
it negotiable ; and that being so, 
the question is the same as if it 
were a bank-note, or any other 
instrument transferable by de- 
livery ; that question is whether it 
was taken in good faith, not whe- 
ther there was due care, or whether 
there were circumstances which 
ought to have awakened suspicion.” 
(See further, as to the effect of 
crossing a cheque, 19 & 20 Viet, 
c. 25, Simmons v. Taylor, 2 0. B. 
N. S. 528; 4 0. B. N. S. 463; 21 
& 22 Viet. c. 79.) Evidence of fraud 
on the part of a ^previous holder 
raises a presumption that the plain- 
tiff is agent for that holder without 
value, and therefore casts on him 
the burthen of proving that he gave 
value, Hall v. Featherstone, 3 H. 
& N. 284. Notice of fraud given 
after delivery of a bill payable to 
order, and before foimal indorse- 
ment, affects the holder, Whistler 
V. Forster, 32 L, J. C. P. 161. 


An instrument may be nego- 
tiable although it has not been 
issued by the party who made it. 
In Ingham v. Primrose, 7 0. B. 
N. S. 82 ; 28 L. J. C. P. 294, 
a bill of exchange was drawn 
by Murgatroyd and accepted by 
the defendant without considera- 
tion, and solely for the purpose 
that Murgatroyd should get it 
discounted and hand over the 
proceeds to the defendant. Mur- 
gatroyd, being unable to get the 
bill discounted, returned it to the 
defendant, who thereupon, with 
the intention of destroying and 
cancelling it, tore it in two and 
threw it away. Murgatroyd picked 
up the bits and pasted them to- 
gether into their original form, 
and then fraudulently indorsed 
the paper over to King, who hond 
fide gave value for it as a bill of 
exchange. Afterwards King’s in- 
dorsee sued the defendant on the 
acceptance, and was held to be 
entitled to the verdict. ‘^It is, 
we think, settled in law,” said 
Williams, J., '' that if the defend- 
ant had drawn a cheque, and be- 
fore he had issued it he had lost 
it, or it had been stolen from him, 
and it had afterwards found its 
way into the hands of a holder for 
value, without notice, who had 
sued the defendant upon it, he 
would have had no answer to the 
action. So, if he had indorsed in 
blank a bill payable to his order, 
and it had been lost or stolen be- 
fore he delivered it to any one as 
indorsee, See the judgment in 
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Marston v. Allen, 8 M. & W. 494. 
The reason is, that such nego- 
tiable instruments have, by the 
law merchant, become part of 
the mercantile cm'rency of the 
country ; and, in order that this 
may not be impeded, it is requi- 
site that innocent holders for 
value should have a right to en- 
force payment of them against 
those who, by making them, have 
caused them to be apparently a 
part of such currency.'' If the 
defendant's act in tearing the bill 
had been such that the paper on 
the face of it bore the signs of 
something having been done to it 
which is characteristic of an in- 
tention to destroy or annul it, as 
in Soholey v. Ramsbottom, 2 Camp. 
485, he would not have been 
liable ; but the appearance of the 
bill was consistent with its having 
been torn in two for the purpose 


of transmission by post, and al- 
though the act of reconstructing 
the bill by joining together the 
two parts, and issuing the paper 
formed by the junction as a biU, 
might have been a forgery, ^^yet 
this would be no answer to the 
plaintiff’s claim, because the de- 
fendant, by abstaining from an 
effectual cancellation or destruc- 
tion of the bill, has led to the 
plaintiff becoming a holder of it 
for value, without having any just 
cause for supposing that it had 
been cancelled or annulled." The 
holder of a negotiable instrument 
may effectually indorse it to a 
third person without consideration, 
merely for the purpose of enabling 
the latter to sue upon it on his, 
the indorser's, behalf. Law v. Par- 
nell, 7 0. B. K S. 282 ; Ancona 
V. Marks, 7 H. & N. 686 ; SI L. J. 
Exch. 163, S. a] 
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EASTER.-5 QEO. 3. 
[reported 3 BURR. 1905.] 


Insiimnce on Fort Marlborough against foreign capture, 
effected by its Governor, The weakness of the fort, 
and the ^probability of its being taken by the French, 
and that the insured knew these facts, but had not 
communicated them, were offered to be ^proved as a 
defence to an action on the policy. It ^vas cdso 
objected that the insurance was against 'public policy. 
The plaintiff proved that the office of Governor was 
mercantile, not military; and that the fort was 
never calculated to resist European enemies. Held, 
^ thcd the jury were justified in finding for the 
plaintiff. 

The opinion of an insurance broker as to the materiality 
of the facts not communicated was thought inad- 
missible as evidence. 

What concealments vitiate a policy. 


f A policy con- 
taining these 
words would 
now be illegal, 
in consequence 
of 14 Geo. 3, 
c. 38, against 
wager policies, 
Paterson v, 
Powell, 9 
bing. 32. 


This was an insurance cause, upon a policy under- 
written by Mr. Charles Boehm, of interest, or no interest ; 
loithout benefit of salvage The insurance was made by 
the plaintiff, for the benefit of his brother, Governor 
George Carter. 

It was tried before ■ Lord Mansfield at Guildhall ; and 
a verdict was found for the plaintiff by a special jury of 
merchants. 

On Saturday, the 1 9th of April last, Mr. Eecorder Eyre, 
on behalf of the defendant, moved for a new trial. 


His objection was, ^Hhat circumstances were not suffi- 
ciently disclosed/^ 
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A rule was made to show cause: and copies of letters 
and depositions were ordered to be left with Lord 
Mansfield. 

N.B. Four other cases depended upon this. 

The counsel for the plaintiff, viz., Mr. Morton, Mr. 
Dunning, and Mr. Wallace, showed cause on Thursday, 
the first of this month. But first. 

Lord Mansfield reported the evidence. That it was an 
action on a policy of insurance for one year; viz., from 
16th of October, 1759, to 16th of October, 1760, for the 
benefit of the Governor of Fort Marlborough, Geoi'ge 
Carter, against the loss of Fort Marlborough, in the 
island of Sumatra in the East Indies, by its being taken 
by a foreign enemy. The event happened ; the fort was 
taken by Count d’Estaign within the year. 

The first witness was Cawthorne, the policy-broker, 
who produced the memorandum given by the governor’s 
brother, the plaintiff, to him : and the use made of these 
instructions was to show that the insurance was made 
for the benefit of Governor Carter, and to insure him 
against the taking of the fort by a foreign enemy.” 

Both sides had been long in Chancery : and the Chan- 
cery evidence on both sides was read at the trial. 

It was objected, on behalf of the defendant, to be a 
fraud, by concealment of circumstances which ought to 
have been disclosed ; and particularly the weakness of 
the fort, and the probability of its being attacked by the 
French : which concealment was offered to be proved by 
two letters. The first was a letter from the Governor to 
his brother Koger Carter, his trustee, the plaintiff in this 
cause : the second was from the Governor to the East 
India Company. 

The evidence in reply to this objection consisted of 
three depositions in Chancery, setting forth that the 
Governor had 20,OOOZ. in effects, and only insured 10,OOOZ.: 
and that he was guilty of no fault in defending the fort. 

The first of these depositions was Captain Tyron’s; 
which proved that this was not a fort proper or designed 
to resist European enemies ; but only calculated for de- 
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fence against the natives of the island of Sumatra ; and 
also that the Governor s office is not military, but only 
mei'cantile; and that Fort Marlborough is only a sub- 
ordinate factory to Fort St. George. 

There was no evidence to the contrary. And a verdict 
was found for the plaintiff, by a special jury. 

After his lordship had made his report, 

The counsel for the plaintiff proceeded to show cause 
against a new trial. 

They argued that thei'e was no such concealment of 
circumstances (as the weakness of the fort, or the proba- 
bility of the attack) as would amount to a fraud sufficient 
to vitiate this contract ; all which circumstances were uni- 
versally known to every merchant upon the Exchange of 
London. And all these circumstances they said were 
fully considered by a special jury of merchants, who are 
the proper judges of them. 

And Mr. Dunning laid it down as a rule — “ That the 
insured is only obliged to discover facts ; not the ideas or 
speculations which he may entertain upon such facts.” 

They said this insurance was, in reality, no more than 
a wager ; whether the French would think it their 
interest to attack this fort ; and if they should, whether 
they would be able to get a ship of war up the river 
or not ” 

Sir Fletcher Norton and Mr. Recorder Eyre argued, 
contra, for the defendant, the underwriter. 

They insisted, that the insurer has a right to know as 
much as the insured himself knows. 

They alleged, too, that the broker is the sole agent of 
the insured. 

There are general, universal principles, in all insurances. 

Then they proceeded to argue in support of the present 
objection. 

The broker had, they said, on being cross-examined, 
owned that he did not believe that the insurer would 
have meddled with the insurance, if he had seen these 
two letters. 

All the circumstances ought to he disclosed. 
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This wager is not only whether the fort shall be 
attacked but whether it shall be attacked and taken” 

Whatever really increases the risk ought to be disclosed* 

Then they entered into the particulars which had been 
here kept concealed. And they insisted strongly, that 
the plaintiff ought to have discovered the weakness and 
absolute indefensibility of the fort. In this case, as 
against the insurer, he was obliged to make such dis- 
covery; though he acted for the Governor. Indeed, a 
Governor ought not, in point of policy, to be permitted 
to insure at all : but if he is permitted to insure, or will 
insure, he ought to disclose all facts. 

It cannot be supposed that the insurer would have 
insured so low, at 4Z. per cent, if he had known of these 
letters. 

It is begging the question to say, that a fort is not 
intended for defence against an enemy.” The supposition 
is absurd and ridiculous. It must be presumed that it 
was intended for that purpose ; and the presumption was 
'' that the fort, the powder, the guns, &c., were in a good 
and proper condition.” If they were not, (and it is agreed 
that in fact they were not, and that the Governor knew 
it,) it ought to have been disclosed. But if he had dis- 
closed this he could not have got the insurance. There- 
fore this was a fraudulent concealment; and the under- 
writer is not liable. 

It does not follow that, because he did not insure his 
whole property, therefore it is good for what he has 
judged proper to insure. He might have his reasons for 
insuring only a part, and not the whole. 

Cur. adv. vult 

Lord Mansfield now delivered the resolution of the 
Court. 

This is a motion for a new trial. 

In support of it the counsel for the defendant contend, 
that some circumstances in the knowledge of Governor 
Carter, not having been mentioned at the time the policy 
was underwrote, amount to a concealment, which ought, 
in law, to avoid the policy.” 
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t Fitzherlert 
V. Mather, 

1 T. E. 12. 


The counsel for the plaintiff insist, that the not men- 
tioning these particulars does not amount to a conceal- 
ment which ought, in law, to avoid the policy either as 
a fraud, or as varying the contract.’* 

1st. It may he proper to say something, in general, of 
concealments which avoid a policy. 

2ndly, To state particularly the case now under con- 
sideration. 

Srdly. To examine whether the verdict which finds 
this policy good, although the particulars objected were 
not mentioned, is well founded. 

First. Insurance is a contract upon speculation. 

The special facts, upon which the contingent chance is 
to he computed, lie most commonly in the knowledge of 
the insured only : the underwidter trusts to his repre- 
sentation, and proceeds upon confidence that he does not 
keep hack any circumstance in his knowledge, to mislead 
the underwriter into a belief that the circumstance does 
not exist, and to induce him to estimate the risk as if it 
did not exist. 

The keeping hack such circumstance is a frauds and 
therefore the policy is void.'f Although the suppression 
should happen through mistake, without any fraudulent 
intention ; yet still, the underwriter is deceived, and the 
policy is void ; because the risk run is really different from 
the risk understood and intended to be run at the time of 
the agTeement. 

The policy would equally be void, against the under- 
writer, if he concealed ; as if he insured a ship on her 
voyage, which he privately knew to be arrived : and an 
action would lie to recover the premium. 

The governing principle is applicable to all contracts 
and dealings. 

Good faith. forbids either party, by concealing what he 
privately knows, to draw the other into a bargain from his 
ignorance of that fact and his believing the contrary. 

But either party may be innocently silent as to grounds 
open to both to exei'cise their judgment upon. Aliud est 
celare; aliud^ tacere: neque enim id est eelare quicquid 
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reticeas; sed 6um quod tu soias^ id ignomrCi emolu- 
menti tui causd velis eos^ quomra intersit id scire. 

This definition of concealment, restrained to the efficient 
motive and precise subject of any contract, will generally 
hold to make it void, in favour of the party misled by his 
ignorance of the thing concealed. 

There are many matters, as to which the insured may 
be innocently silent ; he need not mention what the under- 
writer knows — Scientia utrinque par pares contrahentes 
facit. 

An underwriter cannot insist that the policy is void, 
because the insured did not tell him what he actually 
knew ; what way soever he came to the knowledge. 

The insured need not mention what the underwriter 
ought to know f ; what he takes upon himself the know- 
ledge of ; or what he waives being informed of. 

The underwriter needs not be told what lessens the risk 
agreed and understood to be run by the express terms of 
the policy. He needs not be told general topics of specu- 
lation : as for instance, the underwriter is hound to know 
every cause which may occasion natural pjerils; as the 
difficulty of the voyage — the hind of seasons — the proba- 
bility of lightning, hurricanes, earthquakes, &c. He is 
hound to hnoiD every cause which may occasion political 
perils ; from the ruptures of states ; from war, and the 
various operations of it He is hound to hnoiu the pro- 
hahility of safety, from the continuance or o'eturn of 
peace ; from the imbecility of the enemy, through the 
weakness of their councils, or their want of strength, &c. 
If an underwriter insures private ships of war, by sea 
and on shore, from ports to ports, and places to places, 
anywhere, he needs not be told the secret enterprises they 
are destined upon ; because he knows some expedition 
must be in view ; and from the nature of his contract, 
without being told, he waives the information. If he 
insures for three years, he needs not be told any circum- 
stance to show it may be over in two : or if he insures a 
voyage, with Kberty of deviation, he needs not be told 
what tends to show there will be no deviation. 


f See M(on v, 
LarJcins, 

8 Bing. 19S ; 
Ffiere r, 
Woodhoiise, 
Holt, 572 ; 
Noble V. iten- 
nawaij, Dougl, 
510 ; Vallancc 

V. Dewar, 

1 Camp. 503 ; 
Stewart v. 

Bell, 5 B. & A. 
238 ; Machhi- 
tosh y. Mar- 
shall, 11 M. k 

W. 116. 
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Men argue differently, from natural phenomena and 
political appearances : they have different capacities, dif- 
ferent degrees of knowledge, and different intelligence. 
But the means of information and judging are open to 
both : each professes to act from his own skill and 
sagacity ; and, therefore, neither needs to communicate 
to the other. 

The reason of the rule which obliges parties to disclose 
is to prevent fraud, and to encourage good faith. It is 
adapted to such facts as vary the nature of the contract ; 
ivMch one privately knows, and the other is ignorant of, 
and has no reason to suspect. 

The question, therefore, must always be, “ whether there 
was, under all the circumstances at the time the policy 
was underwritten, a fair representation ; or a concealment ; 
fraudulent, if designed ; or, though not designed, varying 
materially the object of the policy, and changing the risk 
understood to be run.” 

This brings me, in the second place, to state the case 
now under consideration. 

The policy is against the loss of Fort Marlborough, from 
being destroyed by, taken by, or surrendered unto, any 
European enemy, between the 1st of October, 1759, and 
the 1st of October, 1760. It was underwritten on the 
9th of May, 1760. 

The underwriter knew at the time that the policy was 
to indemnify to that amount Eoger Carter, the Governor 
of Fort Marlborough, in case the event insured against 
should happen. The Governors instructions for the in- 
surance, bearing date at Fort Marlborough, the 22nd of 
September, 1759, were laid before the underwriter. Two 
actions upon this policy were tried before me in the year 
1762. The defendants then knew of a letter written to 
the East India Company, which the Company offered to 
put into my hands ; but would not deliver to the parties, 
because it contained some matters which they did not 
think proper to be made public. 

An, objection occurred to me at the trial, '"whether a 
policy, against the loss of Fort Marlborough, for the benefit 
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of tlie Governor, was good ; ” upon tlie principle which does 
not allow a sailor to insure his wages.*f 

But considering that this place, though called a fort-, was 
really but a factory or settlement for trade ; and that he, 
though called a Governor, was really but a merchant: 
considering, too, that the law allows a captain of a ship to 
insure goods which he has on board, or his share in the 
ship, if he be a part-owner ; and the captain of a privateer, 
if he be a part-owner, to insure his share : considering, 
too, that the objection did not lie, upon any ground of 
justice, in the mouth of the underwriter, who knew him to 
be the Governor at the time he took the premium — and 
as, with regard to principles of public convenience, the 
case so seldom happens, (I never saw one before,) any 
danger from the example is little to be apprehended — I 
did not think myself warranted, upon that point, to non- 
suit the plaintiff ; especially, too, as the objection did not 
come from the Bar. 

Though this point was mentioned, it was not insisted 
upon at the last trial ; nor has it been seriously argued, 
upon this motion, as sufiScient, alone, to vacate the policy : 
and if it had, we are all of opinion 'Hhat we are not 
warranted to say it is void upon this account.” 

Upon the plaintiff’s obtaining these two verdicts, the 
underwriters went into a court of equity ; where they have 
had an opportunity to sift everything to the bottom, to 
get every discovery from the Governor and his brother, 
and to examine any witnesses who were upon the spot. 
At last, after the fullest investigation of every kind, the 
present action came on to be tried at the sittings after 
last term. 

The plaintiff proved, without contradiction, that the 
place called Bencoolen, or Fort Marlborough, is a factory 
or settlement, but no military fort or fortress. That it 
was not established for a place of arms or defence against 
the attacks of an European enemy ; but merely for the 
purpose of trade, and of defence against the natives. 
That the fort was only intended and built with an intent 
to keep off the country blacks. That the only security 

VOL. I» e: K 


+ 2 . e. Because 
of its tendency 
to diminish his 
exertions for 
the safety of 
the thing in- 
sured : Webster 
T. De Tasief, 

7 T. R. 157 ; 
Wilson V. 

M. E. A, Qo. 

2 Camp. 626. 
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against European ships of war consisted in the difficulty 
of the entrance and navigation of the river, for want of 
proper pilots. That the general state and condition of 
the said fort, and of the strength thereof, was, in general, 
well known by most persons conversant or acquainted 
with Indian affairs, or the state of the Company’s factories 
or settlements ; and could not be kept secret or concealed 
from persons who should endeavour, by proper inquiry, 
to inform themselves. That there were no apprehensions 
or intelligence of any attack by the French, until they 
attacked Nattal in February, 1760. That on the 8th of 
February, 1760, there was no suspicion of any design by 
the French. That the Governor then bought, from the 
witness, goods to the value of 4000Z., and had goods to 
the value of above 20,000?., and then dealt for 50,000?. 
and upwards. That on the 1st of April, 1760, the fort 
was attacked by a French man-of-war of 64 guns, and a 
frigate of 20 guns, under the Count d’Estaign, brought in 
by Dutch pilots ; unavoidably taken ; and afterwards deli- 
vered to the Dutch ; and the prisoners sent to Batavia. 

On the part of the defendant, after all the opportunities 
of inquiry, no evidence was offered that the French ever 
had any design upon Fort Marlborough before the end of 
March, 1760 ; or that there was the least intelligence or 
alairni “ that they might make the attempt ” till the taking 
of Nattal in the year 1760. 

They did not offer to disprove the evidence, that the 
Governor had acted, as in full security, long after the 
month of September, 1759 ; and had turned his money 
into goods, so late as the 8th of February, 1760. There 
was no attempt to show that he had not lost by the 
capture very considerably beyond the balance of the 
insurance. 

But the defendant relied upon a letter, mitten to the 
East India Company, bearing date the 16th of September, 
1759, which was sent to England by the Pitt, Captain 
Wilson, who arrived in May, 1760, together with the 
instructions for insuring; and also a letter bearing date 
the 22nd of September, 1759, sent to the plaintiff by the 
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same conveyance; and at the same time, (which letters his 
lordship repeated) (a). 

They relied, too, upon the cross-examination of the 
broker who negotiated the policy, “that, in his opinion'!*, 
these letters ought to have b^en shown, or the contents 
disclosed ; and if they had, the policy would not have 
been underwritten.’’ 

The defendant’s counsel contended at the trial, as they 
have done upon this motion, “ that the policy was 
void”— 

1st. Because the state and condition of the fort 
mentioned in the Governor’s letter to the East India 
Company, was not disclosed. 

2ndly. Because he did not disclose that the French, 
not being in a condition to relieve their friends upon the 
coast, were more likely to make an attack upon this settle- 
ment, rather than remain idle. 

Srdly. That he had not disclosed his having received a 
letter of the 4th of February, 1759, from which it seemed 
that the French had a design to take this settlement, by 
surprise, the year before. 

They also contended that the opinion of the broker was 
almost decisive. 

The whole was laid before the jury ; who found for the 
plaintiff. 

Thirdly — It remains to consider these objections, and 
to examine “ whether this verdict is well founded,” 

To this purpose it is necessary to consider the nature of 
the contract, at the time it was entered into. 

The policy was signed in May, 1760. The contingency 
was, whether Fort Marlborough was or would be taken 
by an European enemy, between October, 17o9, and 
October, 1760. 

The computation of the risk depended upon the chance, 
“ whether any European power would attack the place by 
sea.” If they did, it was incapable of resistance. 

The underwriter at London, in May, 1760, could judge 
much better of the probability of the contingency than 
Governor Carter could, at Fort Marlborough, in Sep- 

K K 2 


(a) THe former 
of them notifies 
to the East 
India Company, 
that the French 
had, the pre- 
ceding year, a 
design on foot, 
to attempt 
taking that 
settlement by 
surprise ; and 
that it was 
very probable 
they might 
revive that 
design. It 
confesses and 
represents the 
weakness of 
the fort ; its 
being sadly 
supplied with 
stores, arms, 
and ammu- 
nition ; and 
the imprac- 
ticability of 
maintaining it 
(in its then 
state) against 
an European 
enemy. 

The latter 
letter (to his 
brother) owns 
that he is “now 
more afraid 
than formerly 
that the French, 
should attack 
and take the 
settlement; for, 
as they cannot 
muster a force 
to relieve their 
friends at the 
coast, they 
may, rather 
than remain 
idle, pay us a 
visit. It seems 
they had such 
an intention 
last year.” 

And therefore 
he desires his 
brother to get 
an insurance 
made upon his 
stock there. 

•h See Richards 
V. Murdoch, 

10 13. & C. 

527 ; OmvphcU 
V. Richards, 

5 B. & Ad. 

846 ; 2 Nev. 

6 M. 546. 
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tember, 1759. He knew tbe success of the operations of 
the war in Europe. He knew what naval force the 
Endish and French had sent to the East Indies. He 

O 

knew, from a comparison of that force, whether the sea 
was open to any such atteijipt by the French. He knew, 
or might know, everything which was known at Fort 
Marlborough, in September, 1759, of the general state of 
affairs in the East Indies, or the particular condition of 
Fort Marlborough, by the ship which brought the orders 
for the insurance. He knew that ship must have brought 
many letters to the East India Company ; and particu- 
larly from the Governor. He knew what probability 
there was of the Dutch committing or having committed 
hostilities. 

Under these circumstances, and with this knowledge, 
he assures against the general contingency of the place 
being attacked by an European power. 

If there had been any design on foot, or any enterprise 
begun, in September, 1759, to the knowledge of the 
Governor, it would have varied the risk understood by 
the underwriter ; because, not being told of a particular 
design or attack then subsisting, he estimated the risk 
upon the foot of an uncertain operation, which might or 
might not be attempted. 

But the Governor had no notice of any design sub- 
sisting in September, 1759. There was no such design, 
in fact: the attempt was made without premeditation, 
from the sudden opportunity of a favourable occasion, by 
the connivance and assistance of the Dutch, which 
tempted Count d'Estaign to break his parole. 

These being the circumstances under which the contract 
was entered into, we shall be better able to judge of the 
objections upon the foot of concealments. 

The first concealment is, that he did not disclose the 
condition of the place. 

The underwriter knew the insurance was for the 
Governor. He knew the Governor must be acquainted 
with the state of the place. He kne^v the Governor could 
not disclose it, consistent with his duty. He knew the 
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Governor, by insuring, apprehended at least the possi- 
bility of an attack. With this knowledge, without asking 
a question, he underwrote. 

By so doing, he took the knowledge of the state of the 
place upon himself. It was a matter as to which he might 
be informed various ways : It 'was not a QiiatteT within 
the private hnoidedge of the Governor only. 

But, not to rely upon that, the utmost which can be 
contended is, that the underwiiter trusted to the fort 
being in the condition in which it ought to be : in like 
manner as it is taken for granted, that a ship insured is 
seaworthy,^ 

What is that condition? All the rntnesses agree, 
^■‘that it was only to resist the natives, and not an 
European force.’" The policy insures against a total 
loss ; taking for granted " that if the place was attacked, 
it would be lost.” 

The contingency, therefore, which the underwriter has 
insured against is, whether the place would be attacked 
by an European force;” and not '^whether it would be 
able to resist such an attack, if the ships could get up 
the river.” 

It was particularly left to the jury to consider, whether 
this was the contingency in the contemplation of the 
parties ; ” they have found that it was. 

And we are all of opinion, that, in this respect, their 
conclusion is agreeable to the evidence.” 

In this view, the state and condition of the place was 
material, only in case of a land attack hy the natives. 

The second concealment is, his not having disclosed, 
that from the French not being able to relieve their 
friends upon the coast, they might make them a visit. 

This is no part of the fact of the case; it is mere 
speculation of the Governor’s, from the general state of 
the war. The conjecture was dictated to him from his 
fears. It is a bold attempt for the conquered to attack 
the conqueror, in his own dominions. The practicability 
of it, in this case, depended upon the English naval force 
in those seas ; which the underwriter could better judge 


* [Except in 
the case of a 
time policy : 
Gibson V. 
Small^ 4 H. of 
iu, Ca. 
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t Acc. Beck- 
waite Y. Wal- 
grove, cited 
3 Taunt. 41 ; 
see Burrell v. 
Bederley, 

1 Holt, 263. 


of at London, in May, 1760, than the Governor could, at 
Fort Marlborough, in September, 1759. 

The third concealment is, that he did not disclose the 
letter from Mr. Winch, of the 4th of February, 1759, 
mentioning the design of the French the year before. 

What the letter was ; how he mentioned the design, oi- 
upon what authority he mentioned it ; or by whom the 
design was supposed to be imagined, does not appear. 
The defendant has had every opportunity of discovery; 
and nothing has come out upon it, as to this letter, which 
he thinks makes for his purpose. 

The plaintiff offered to read the account Winch wrote 
to the East India Company ; which was objected to ; and, 
therefore, not read. The nature of that intelligence, 
therefore, is very doubtful. But taking it in the strongest 
light, it is a repoi*t of a design to surprise, the year 
before ; but then dropped. 

This is a topic of mere general speculation ; which 
made no part of the facts of the case upon which the 
insurance was to be made. 

It was said, if a man insured a ship, knowing that two 
privateers were lying in her way, without mentioning that 
circumstance, it would be a fraud ; I agree to it.*f But if 
he knew that two privateers had been there the year 
before, it would be no fraud not to mention that circum- 
stance ; because it does not follow that they will cruise 
this year at the same time, in the same place ; or that 
they are in a condition to do it. If the circumstance of 

this design laid aside ” had been mentioned it would 
have tended rather to lessen the risk than increase it ; 
for, the design of a sui'prise which has transpired, and 
been laid aside, is less likely to be taken up again : 
especially by a vanquished enemy. 

The jury considered the nature of the Governors 
silence, as to these particulars ; they thought it innocent ; 
and that the omission to mention them did not vary the 
contract. And we are all of opinion, 'Hhat, in this 
respect, they judged extremely right.” 

There is a silence, not objected to at the trial, nor upon 
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this motion, whicli might with as much reason have been 
objected to as the two last omissions ; rather more. 

It appears by the Governor’s letter to the plaintiff, 
"^that he was principally apprehensive of a Dutch war.” 
He certainly had what he thought good grounds for 
this apprehension. Count d’Estaign, being piloted by 
the Dutch, delivering the fort to the Dutch, and sending 
the prisoners to Batavia, is a confirmation of those 
grounds. And probably the loss of the place was owing 
to the Dutch The French could not have got up the 
river vdthout Dutch pilots : and it is plain the whole was 
concerted with them. And yet, at the time of under- 
writing the policy, there was no intimation about the 
Dutch. 

The reason why the counsel have not objected to his 
not disclosing the grounds of this apprehension is, because 
it must have arisen from political speculation, and general 
intelligence : therefore, they agree it is not necessary to 
communicate such things to an underwriter. 

Lastly: great stress was laid upon the opinion of the 
broker. 

But we all think the jury ought not to pay the least 
regard to it. It is mere opinion ; which is not evidence. 
It is opinion after an event. It is opinion without the 
least foundation from any previous precedent, or usage. 
It is an opinion which, if rightly formed, could only be 
drawn from the same premises from which the court and 
jury were to determine the cause ; and, therefore, it is 
improper and irrelevant in the mouth of a witness.'f’ 

There is no imputation upon the Governor, as to any 
intention of fraud. By the same conveyance which 
brought his orders to insure, he wrote to the Company 
everything which he knew or suspected ; he desired 
nothing to be kept a secret which he wrote either to them 
or his brother. His subsequent conduct, do^vn to the 
8th of February, 1760, showed that he thought the danger 
very improbable. 

The reason of the rule against concealments is to pre- 
vent fraud and encourage good faith. 


t Accord. 
Campbell V. 
Rickards, 5 B. 
& Ad. 84d ; 2 
J^. & M. 546 ; 
overruling 
Rickards v. 
Murdock, 10 
0. & C. 527. 
See Chapman 
V. Walton, 10 
Bing. 57. 
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If tte defendant’s objections were to prevail, in the 
present case, the rule would be turned into an instrument 
of fraud. 

The underwriter here, knowing the Governor to be 
acquainted with the state of the place ; knowing that he 
apprehended danger, and must have some ground for his 
apprehension ; being told nothing of either ; signed this 
policy, without asking a question. 

If the objection that he was not told ” is sufficient to 
vacate it, he took the premium, knowing the policy to be 
void ; in order to gain, if the alternative turned out one 
way; and to make no satisfaction, if it turned out the 
other. He drew the Governor into a false confidence, 
that, if the worst should happen, he had provided against 
total ruin knowing, at the same time, that the indem- 
nity to which the Governor trusted was void.'’ 

There was not a word said to him of the affairs of India, 
or the state of the war there, or the condition of Fort 
Marlborough. If he thought that omission an objection, 
at the time, he ought not to have signed the policy with 
a secret reserve in his own mind to make it void : if he 
dispensed with the information, and did not think this 
silence an objection then, he cannot take it up now, after 
the event. 

What has often been said of the Statute of Frauds 
may, with more propriety, be applied to every rule of law, 
drawn from principles of natural equity, to prevent fraud, 
that it should never be so turned, construed, or used, as 
to protect or be a means of fraud.” 

After the fullest deliberation, we are all clear that the 
verdict is weU founded ; and there ought not to be a new 
trial ; consequently that the rule for that purpose ought 
to be discharged. 

Hule discharged. 


This case is inserted on account ment of the Lord Chief Justice, 
of the masterly exposition of some It would not be proper to pass 
of the leading principles of in- from it without informing the 
surance law contained in the judg- reader that a great deal of con- 
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troversy has since taken place 
upon one of the subjects inci- 
dentally touched upon by his lord- 
ship, viz., the admissibility of the 
broker’s evidence as to his opinion 
on the materiality of the facts not 
communicated. Great stress/’ 
says his lordship, ^'was laid on 
the opinion of the broker : but we 
all think the jury ought not to pay 
the least regard to it. It is mere 
opinion, which is not evidence. It 
is opinion after an event. It is 
opinion, without the least founda- 
tion from any previous precedent 
or usage. It is an opinion which, 
if rightly formed, could be drawn 
only from the same premises from 
which the court and jury were to 
determine the cause; and, there- 
fore, it is improper and irrelevant 
in the mouth of a witness.” Yery 
similar were the expressions of 
Gibbs, C. J., in Duvrell v. Beder- 
ley, Holt, 283 : '' It is my opinion 
that the evidence of the under- 
writers, who were caUed to give 
their opinion of the materiality of 
the rumours, and the effect they 
would have had upon the pre- 
mium, is not admissible. It is 
not a question of science, upon 
which scientific men will mostly 
think alike, but a question of 
opinion, liable to be governed by 
fancy, and in which the diversity 
might be endless.” And upon the 
ground thus stated by Gibbs, C. 
J., it has been frequently sought 
to distinguish Lindenau v. Des- 
lorougli, 8 B. & C, 586, in which, 
in an action on a life policy, the 


evidence of medical men, as to the 
materiality of certain symptoms 
which had not been communi- 
cated, w^as received and laid be- 
fore the jury, from the question 
as to the admissibility of the 
opinions of brokers and under- 
writers. In Richards v. Murdoch, 
10 B. & 0. 257, such evidence was, 
however, admitted That was an 
action on a policy, effected by the 
plaintiff, as agent for Mr. Camp- 
bell, of Sydney, upon goods by the 
ship Cumberland. Upon the trial 
it appeared that Mr. Campbell, 
having shipped the goods in ques- 
tion by the Oiimherland, wrote by 
another ship (the AiLstralia) to 
the plaintiff', desiring him to effect 
an insurance thereon, and telling 
him, at the same time, that, in 
order to give every chance for the 
Cumberland’s arrival, he had di- 
rected the person intrasted with 
that letter not to deliver it till 
thirty days after the Australia’s 
reaching London. These instruc- 
tions were obeyed : the Cumber- 
land not having arrived at the ex- 
piration of the prescribed period, 
the letter was delivered to the 
plaintiff', who thereupon handed 
the letter to their broker, desiring 
him to effect the insurance, which 
he accordingly did with the In- 
demnity Insurance Company, 
whom the defendant represented. 
But he read to the company’s 
manager that part of the letter 
only which contained the instruc- 
tion to insure, the nature of the 
goods and the time of their sailing. 
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At the trial it was contended that 
the other circumstances respecting 
the mode in which the letter was 
conveyed to England, and the 
time it had remained there, were 
material, and ought to have been 
communicated, and that their sup- 
pression vitiated the policy: and 
several underwriters were called, 
who deposed that, in their opinion, 
the whole of the letter ought to 
have been communicated, and 
that the parts suppressed were 
material. This evidence was ob- 
jected to, but admitted; and, on 
a motion for a new trial, after a 
verdict for the defendant, Lord 
Tenterden, delivering the judg- 
ment of the court, said„ Several 
witnesses were examined, who 
stated that they thought the letter 
material; but it has been con- 
tended that no such evidence 
ought to have been received. I 
know not how the materiality of 
any matter is to be ascertained 
but by the evidence of persons 
conversant with the subject-matter 
of the inquiry.” 

This opinion seems to be em- 
braced by the Court of Common 
Pleas, in Chapman v. Walton^ 10 
Bing. 57. In that case the de- 
fendant, who was a broker, had 
effected policies for Richardson, 
in which the voyage was described 
to be '' at and from London to 8t 
Thomas, with leave to call at 
Madeira and TeneriffeT Richard- 
son afterwards received a letter 
from his supercargo, who stated 
that he intended to sail the next 


day ''for the Canariesf and thence 
to one or more of the West Indian 
Islands, say Barhadoes, 8t Kitfs, 
and 8f. Thomas, where he was 
told that he should be able to 
dispose of the part of his cargo 
unsold '' in the Canaries/' With 
respect to linens, he said he had 
no fear, as in Canary any rea- 
sonable quantity is desirable,” 
This letter Richardson handed to 
the defendant, telling him “that 
the voyage was altered, and that 
he left him to do the needful with 
it.” The defendant got the poli- 
cies altered, by adding leave to 
proceed to St. Kitfs and Barha-> 
does for all purposes. The vessel 
was lost at the Grand Canary 
Island. Actions were brought on 
the policies, which turned out 
unsuccessful on account of the 
voyage not being covered by the 
alterations, and this action was 
brought by the assignees of Rich- 
ardson, who had become a bank- 
rupt, against the defendant, for 
negligence in not having procured 
the proper alterations to be made. 
The plaintiffs contended that it 
was the defendant’s duty to have 
procured the insertion of “ liberty 
to proceed or touch at any of the 
Canary Islands." The defend- 
ant’s counsel, on the other hand, 
called several policy-brokers, and 
putting into their hands the poli- 
cies, the bills of lading, and in- 
voices of the goods, and the super- 
cargo’s letter, asked them what 
alterations of the policies a skilful 
insurance broker ought, in their 
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judgment, to have promred, 
having these documents in Ms 
possession, and being instructed 
to do the needful. To which 
question they replied, that they 
thought he would do ample justice 
by procuring the alterations as 
made. The jury having found for 
the defendant, the court discharged 
a rule for a new trial, moved on 
the ground that this evidence bad 
been improperly admitted. It 
is objected/'’ said the Lord Chief 
Justice, delivering the judgment 
of the court, ‘"that to allow this 
question to be put to the wit- 
nesses is, in effect and substance, 
to allow them to be asked, what is 
the meaning of the letter ? — ^that 
is, to ask them whether the, letter 
told the defendant that the vessel 
was going to the Canaries, whereas 
the letter ought to be allowed to 
speak for itself, or, if there Avere 
any doubt upon the meaning, it 
ought to be determined by the 
court and jury, and not by the 
evidence of insurance-brokers, or 
any other Avitnesses. It may be ad- 
mitted that, if such were the real 
nature of the question, the evidence 
offered would have been inadmis- 
sible. . . . But it is not a simple 
abstract question, as supposed by 
the plaintiffs, what the words of 
the letter mean ? it is what others 
conversant with the business of a 
policy-broker would have under- 
stood it to mean, and how they 
would have acted upon it under 
the same circumstances. The time 
of year at which the voyage is 


performed — the nature of the 
cargo on board — the objects of the 
voyage, as disclosed in the letter 
— above all, the circumstances 
that the original voyage described 
in the policy itself comprehended 
Teneriffe, the greatest and most 
important of the Canary Islands, 
would all ojoerate in the minds of 
experienced men in determining 
whether it was intended that the 
alteration should include a liberty 
to touch and stay at the Canaries 
in general ; and this conclusion 
it appears to us, neither judge nor 
jury could arrive at from the 
simple perusal of the letter, un- 
assisted by evidence, because they 
would not have the experience 
upon which a judgment could be 
formed. The decision in this case 
ajopears to be consistent Avith the 
principle laid doAvn by Mr. Justice 
Holroyd, in Bevthon v. Lougliman, 
2 Star. N. P. 258, that a AAutness 
conversant Avith the subject of 
insurance might give his opinion, 
as a matter of judgment, whether 
particular facts, if disclosed, would 
make a difference as to the amount 
of the premium — a’principle which 
has been confirmed by the later 
case of Richards v. Murdoch, 10 
B. & C. 527 : and it is difficult to 
reconcile the opinion given by 
Lord Chief Justice Gibbs, in the 
case of Burrell v. Bederley, Holt, 
N. P. C. 283, with the judgment 
of the Court of King’s Bench in 
the case last above referred to. 
We think, therefore, both on prin- 
ciple, and on the authority of the 
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decided cases, the evidence was 
properly admitted.^’ 

It is remarkable that the above 
case, which was decided in Trinity 
Term, 1833, and contains a recog- 
nition of the opinion of the King’s 
Bench in Richards v. Murdoch, 
should not have been alluded to in 
any stage of Gamphell v. Richards, 
5 B. & Ad. 840, decided in the 
Michaelmas Term of the same 
yean Gamphell v. Richards arose 
out of the same transaction as 
Richards v. Murdoch. The action 
brought against the insurance- 
office, having, as we .have seen, 
failed in consequence of the sup- 
pression by the broker, who was 
employed by Richards & Co. to 
effect the policy, Campbell, the 
merchant of Sydney, upon whose 
goods the policy had been effected, 
brought this action against Rich^ 
ards (k Go., to recover compensa- 
tion for the loss which he had 
sustained by their negligence in 
not taking care that the policy 
effected should be valid. At the 
trial, several brokers and under- 
writers were called for the plaintiff, 
and the same letter which was 
produced in Richards v. Murdoch 
being put into their hands, they 
were asked, whether it %vas ma- 
terial to have communicated the 
fact that that letter had arrived 
in this country thirty days before 
effecting this insurance V The 
answer was, that it was material. 
The jury having found a verdict 
for the plaintiff, and a new trial 
being moved for, on the ground 


that the evidence had been im- 
properly admitted, the rule was 
made absolute. The Lord Chief 
J ustice Denman delivering the 
judgment of the court, referred 
to the opinion of Lord Mansfield 
in Garter v. Boehm, and that of 
Chief Justice Gibbs in Burrell 
V. Bederley. In some more re- 
cent cases,” continued his lordship, 
such questions have certainly 
been proposed to witnesses, but 
they have passed without objec- 
tion, and it may be observed that 
the answers will often imply no 
more than scientific witnesses 
may properly state — their opinion 
on some question of science. This 
is especially true of medical opi- 
nions. In Richards v. Murdoch, 
indeed, out of which the present 
case arises, this kind of testi- 
mony was received. In giving 
judgment on the motion for a 
new trial, Lord Tenterden did 
not expressly defend its admk-^ 
sibility, but his words are in the 
alternative. ^ If such evidence be 
rejected, the court and jury must 
decide the point by their own 
judgment, unassisted by that of 
others. If they are to decide, all 
the court agree in thinking the 
letter was material, and ought to 
have been communicated, and that 
a jury would have been bound to 
come to that conclusion.’ Now, 
this mode of disposing of the 
question does not appear to the 
court, on reflection, to be quite cor- 
rect, but we think that, as the jury 
are to decide on the materiality of 
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facts, and the duty of disclosing 
them, this verdict, founded in some 
degree on evidence that could not 
be legally received, ought to be 
set aside. The rule for a new 
trial must therefore be made ab- 
solute.” 

Such being the state of the 
authorities, the question of admis- 
sibility can be hardly even now 
considered as settled ; for opposed 
to the decision of the King’s 
Bench, in Campbell v. Richards, 
is the opinion of the J udges of that 
Court in Richards v. Murdoch, 
recognised by the Court of Com- 
mon Pleas in Chap^ncon v. Walton, 
The difference is, however, perhaps 
less upon any point of law than 
on the application of a settled law 
to certain states of facts ; for, on 
the one hand, it appears to be 
admitted that the opinion of wit- 
nesses possessing peculiar skill is 
admissible whenever the subject- 
matter of inquiry is such that in- 
experienced persons are unlikely 
to prove capable of forming a 
correct judgment upon it without 
such assistance, in other words, 
when it so far partakes of the 
nature of a science as to require 
a course of previous habit, or 
study, in order to the attainment 
of a knowledge of it; see Folhes 
V. Ohadd, 3 Dougl. 157 ; R, v. 
Searle, 2 M. & M. 75 ; Thornton 
V. R. E. Assurance Co., Peake, 25 ; 
Chaurand v. Angerstein, Peake, 
43 ; McNagliten's Case, 10 Cl. & 
Pin. 200 ; Oreville v. Chapman, 5 
Q. B. 731 ; and Fenivich v. Bell, 1 


Car. & Kir. 312, Coltman, J . ; 
but see Silh v. Brovm, 9 Car. & 
P. 601, Coleridge, J, ; while, on 
the other hand, it does not seem 
to be contended that the opinions 
of witnesses can be received w^hen 
the inquiry is into a subject- 
matter, the nature of w^hich is 
not such as to require any pecu- 
liar habits or study in order to 
qualify a man to understand it. 
Now, the question of materiality 
in an assurance seems one which 
may possibly happen to fall wdthin 
either of the above two classes, 
for, setting out of the question the 
cases of life-policies, where the 
medical evidence is unquestionably 
scientific, and necessary in order 
to enable the jury to come to a 
right conclusion, it is submitted 
that it may happen, even in cases 
of sea-policies, that a communica- 
tion, the materiality of wdiich is in 
question, may be one respecting 
the importance of which no one 
except an underwriter can, in all 
probability, form a correct opinion. 
If such a case w^ere to occur, it 
possibly would not be considered 
as falling wdthin the decision in 
Campbell v. Richards, In that 
case the facts concealed were of 
the very simplest nature ; a vessel 
which sailed after the one insured 
had arrived thirty-nine da 3 "S before 
it, and it w^as . easy, without much 
experience in the business of an 
underwriter, to divine tlie pro- 
bable fate of the ship insured 
under those circumstances. 

In Mr, Arnould’s valuable w^ork 
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on tke law of marine insurance 
and average, Vol. I. pp. 571 — 573, 
the conflicting opinions on the 
subject of the above note are con- 
sidered, and the American deci- 
sions are stated to be in the same 
unsettled state as our own. The 
author marshals the authorities 
in both countries as follows : — 
Lord Mansfield in Carter v. Boehm; 
Gibbs, C. L, in Burrell v. Beeler- 
ley ; and Lord Denman in Camp- 
bell V. Rickards, supra, against 
receiving the evidence ; Lord 
Kenyon in Chaurand v. Anger- 
stein; Hokoyd, J., in Berthon v. 
Loughman; Lord Tenterden in 
Richards v. Murdock ; and Tindal, 
0. J., in Chapman v. Walton, 
supra (and see Elton v, Larkins, 
5 0. & B. 392), expressly in favour 
of its reception ; and tacitly so, by 
receiving and acting upon it with- 
out objection, Mansfield, C. J., 
Littledale v. Bixon, IN. R 151 ; 


and Lord Ellenborougli, Haywood 
V. Rog&}''s, 4 East, 590. In America 
there are the opinions of Chancellor 
Kent, 3 Kent’s Com. 284, note 
(b), edit. 1844; Judge Story, in 
MBanahan v. Universal Ins. Co., 
1 Peters, 188 ; and Mr. Duer, in 
his work on Representations, 184 
— 191, note xix, to the same effect. 
The latter writer has 'pointed out 
that the evidence was refused in 
Carter v. Boehm, on account of 
the unusual nature of the risk, 
namely, the capture of a fort in 
the East Indies ; so that in the 
language of Lord Mansfield, the 
evidence was mere opinion, with- 
out the least foundation from 
any previous precedent or usagel 
And the author first referred to 
concludes that the arguments in 
favour of the admission of the evi- 
dence far outweigh those which 
have been urged against it. 
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EA8TER.-1 GEO. 3, B. R. 

[keported bttrr, 2611.] 

In an action ex contractu, the non-joinder of a co-con- 
tractor as defendant can he taken c^dvantage of by 
plea in abatement only. 

This was an action brought against one partner only, 
upon a partnership account. 

At the trial (which was before Mr. J ustice Bathurst,) 
the defendant gave evidence that there was another 
partner, named Cole, who was not joined in the action, as 
a defendant ; which he ought to have been, as the plaintiff 
knew the fact to be so. 

Whereupon the plaintiff was nonsuited. 

Mr. Serjeant Burland moved, upon the 5th of this 
instant May, 1770, on behalf of the plaintiff, to set aside 
this nonsuit, and to have a new trial. 

It appeared upon the Judge’s report that the plaintiff 
could not but know of the partnership ; for that all the 
letters showed, and it was even stated upon the very 
account itself, ''that Cole and Shute were partners.” So 
that the plaintiff was not surprised by the defendant’s 
producing this evidence of a partnership : on the contrary, 
he had brought his action in this manner against the 
present defendant alone, with a deliberate design to take 
some advantage of him. 

The Seijeant’s objection was, that this matter could not 
be given in evidence, but ought to have been pleaded in 
abatement. 
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The court gave him a rule to show why the nonsuit 
should not be set aside, and a new trial had. 

Mr. Serjeant Davy now, on this 14th of May, showed 
cause. 

He said, it would be very mischievous, if a person 
having a demand upon a partnership should be left at 
liberty to cull out one paidicular partner, and bring 
an action against him alone, leaving out the rest of the 
partners. 

In the case of Boson v. Sandford, 2 Salk. 440, the 
court held “ that all the part-owners of the ship must be 
joined and they gave judgment for the defendant, 
because all the owners were not joined. 

This may undoubtedly be pleaded in abatement : but 
it is not necessary that in all cases whatsoever it must be 
pleaded in abatement. In some cases, and under certain 
circumstances, and particularly where it is within the 
plaintiff's own knowledge '' that there are more partners," 
it may be given in evidence, without pleading it in abate- 
ment. 

Here the plaintiff knew that Cole was partner with the 
defendant. He was not surprised by this evidence : he 
acted with his eyes open, and with a deliberate design to 
take an unfair advantage. 

If the defendant had pleaded in abatement, he must 
have shown who his partners were : and then the plaintiff, 
being thus informed who they were, must ' have brought 
a new action against them all. But in the present case 
the plaintiff already knew, of his own previous knowledge, 

who were the partners : ” and therefore he was as much 
obliged to bring his action originally against them all, 
as he would have been obliged to bring a new action 
against them all, if he had come at that knowledge only 
by the defendant's plea in abatement. As soon as he 
knows who the partners are, he is obliged to bring his 
action against them all, however he may come at this 
knowledge. He cannot, after having obtained this know- 
ledge, select one, and omit the rest. Its being pleadable 
in abatement shows that he cannot admit any one, if in fact 
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there are more than one. And if he does know it before 
he brings his action, it is more expeditious and more 
reasonable, that he should join them all at first. 

And though it may have been heretofore holden that 
it could not be given in evidence ; ” yet that was only 
an opinion at Nisi Priivs : there never has been any such 
determination of this court, or any w^here else in your 
lordship’s time. And if it has been ever holden that it 
was sufiScient to make the acting partners defendants,” 
the rule has been since established, ^'that all must be 
joined if known.” 

He, therefore, prayed that the nonsuit might be 
recorded. 

Serjeant Burland was proceeding to support his rule: 
but was stopped by Lord Mansfield, as not being 
necessary. 

Lord Mansfield — 

To be sure, a distinction is to be found in the books, 
between torts and assumi^sits — '^that in torts, all the 
trespassers need not be made parties ; but in actions upon 
contract every partner must be made a defendant.” Many 
nonsuits, much vexation, and great hindrance to justice, 
have been occasioned by this distinction. It must have 
been introduced originally from the semblance of con- 
venience, that there might be one judgment against all 
who were liable to the plaintiff’s demand. But experience 
shows that convenience, as well as justice, lies the other 
way. All contracts with partners are joint and several : 
every partner is liable to pay the whole. In what pro- 
portion the others should contribute, is a matter merely 
among themselves. A creditor knows with whom he 
dealt : but he does not know the secret partner. He 
,,may be nonsuited twenty times before he learns them all ; 
or driven to a suit in equity, for a discovery, who they 
are.” It is cruel to turn a creditor round, and make him 
pay the whole costs of a nonsuit, in favour of a defendant 
who is certainly liable to pay his whole demand ; and 
who is not injured by another partner’s not being made 
defendant; because, what he pays, he must have credit 
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for in his account with the partnership. Upon this point, 

I very early consulted the three other Judges of this 
Court, Mr. Justice Denison, Mr, Justice Foster, and Mr. 
Justice Wilmot, They were all of opinion, '^that the 
defendant ought to plead it in abatement he then must 
say who the partners are.’' If the defendant does not 
take advantage of it at the beginning of the suit, and 
plead it in abatement, it is a waiver of the objection. He 
ought not to be permitted to lie by, and put the plaintiff 
to the delay and expense of a trial, and then set up a plea 
not founded in the merits of the cause, but on the form of 
proceeding. The old cases make no distinction between 
the plaintiff’s knowing of a partnership or not. Here, 
indeed, the plaintiff knew of it ; but the present defendant 
was the person with whom he transacted. He must be 
allowed this, in his account with the other partners. No 
injustice is done to the defendant, by allowing the plaintiff 
to recover ; but great injustice is done to the plaintiff, by 
allowing the nonsuit to stand ; and, what is still worse, a 
mode of litigation allowed which is highly inconvenient. 

Mr. J ustice Asto7i concurred. 

He said, that as his lordship had gone through the 
whole, he would not repeat what had been, already 
mentioned : but he observed, that there was no necessity 
for admitting it to be given in evidence ; nor any in- 
convenience in pleading it in abatement ; and the not 
pleading it in abatement seemed to be a waiver of the 
objection. 

The case in which Mr. Justice Yates tried the cause 
was a contract about wood : but it was never decided here 
by the court. 

He took notice, that, upon a joint bond, the action 
cannot be brought against one of the obligors only. This^ 
was the point of a case in Michaelmas Term, 1750, 24 
G. 2, in this court ; which was argued by the now Lord 
Lifford; the name of it was Horner v. Moore. f (fl 
have a note of this case. ''JVon est factum'' was pleaded : 
and the jury found it to be the deed of both. Mr. Ser- 
jeant Hewitt moved in arrest of judgment, ujpou the face 
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of the declaration. He acknowledged, that it conld not 
have been moved -in arrest of judgment, if it had not 
appeared upon the face of the declaration : hit it there 
a 2 opeared, that both had sealedj the obligation^ and both 
%oere living. He ovmed, that if it had not appeared 
upon the face of the declarationy it must have been 
averred, Mr. Ford, who was for the plaintiff, gave it up ; 
and the judgment was arrested.) 

Mr. Justice Willes and Mr. Justice Blctchstone being 
both of the same opinion. 

The whole court were unanimous that the nonsuit 
ought to be set aside, and a new trial had. 

Rule made absolute. 

F.B. There was a case solemn^ argued and deter- . 
mined in the Common Pleas upon this point, in Easter 
Term, 1774, 14 Geo. 3, and they held, upon the authority 
even of cases in the year-books, “that it should be 
pleaded in abatement.” The name of it was Abbot v. 

Smith. After argument, it stood for the opinion of the 
court : and Lord Chief Justice De Grey afterwards deli- 
vered their opinion. He observed, that this was not a 
novel doctrine or invention ; in proof of which he cited 
Trin. 9 E. 4, 24, b., 10 E. 4, 5, a., et 2 >ost ; 36 H. 6, 38 ; 
and Brooke, Brief 37. And he took notice, that this case, 
just now reported (of Rice v. Shute), went on the general 
principle that the court then went upon in the case of 
A bbot V. Smith. 

(I was favoured with an account of this case of Abbot v. See 2 Bi. 947, 
Smith, by a very learned judge of the court in which it 
was determined.) 


Accoedingly it has ever since 
been held that the non-joinder of 
a joint-contractor, as defendant 
in an action ex contractu, must, if 
advantage is to be taken of it at 
all, be pleaded in abatement. The 
authorities on this subject are 
cited, and the subject itself elabo- 


rately discussed, in the notes to 
Cabell V. Vaughan, 1 Wms. Saund. 
291, where it is remarked that the 
observation of Mr. J. Aston, re- 
specting joint bonds, is too large, 
and that he must be understood 
to have meant that the action 
cannot be maintained against one 

L L 2 
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co-obligor, if the other loleads in 
cibatement, except indeed in such 
a case as that of Moore v. Horner, 
as explained by the reporter, where 
the fact that two persons, both of 
whom executed the bond, are still 
living, appears on the face of the 
record. 

There are some cases in which 
the non-joinder of a joint con- 
tractor cannot be taken advantage 
of in any way ■whatever. Thus, 
though it seems to be assumed, 
in the principal case, that the non- 
joinder of a secret partner naight 
be ground of a plea in abatement ; 
and was indeed, afterwards, so 
decided in Dubois v. Ludert, 8 
Taunt. 9 ; 1 Marsh. 246 ; yet that 
case was soon disregarded in prac- 
tice and at last solemnly over- 
ruled, Mullet V. Hook, 1 M. & M. 
88 ; De Mautort v. Saunders, 1 
B. & Ad. 398 ; and, thei'efore, if 
issue be joined upon a plea in 
abatement of non-joinder, the jury 
are directed to consider with whom 
had the plaintiff reason to believe 
that he contracted. Bonjield v. 
Smith, 12 M. & W. 405, where the 
judge left it to the jury to say if 
the defendant gave the plaintiffs 
reason to believe ihdX he alone con- 
stituted the firm. 

Statute 9 G. 4, c. 14, commonly 
called Lord Tenterden’s Act, and 
which requires a writing signed to 
take a debt out of the statute of 
limitations, further enacts that the 
written acknowledgment of one 
joint-contractor shall not charge 
another, and directs that if non- 


joinder of a joint-contractor be 
pleaded in abatement, and it ap- 
pear that by reason of the St. 21 
Jac. 1, cap. 16, or of that act, no 
action could be maintained against 
the person whose non-joinder is 
pleaded, the issue shall be found 
against the party pleading such 
plea. 

By stat. 3 & 4 W. 4, c. 42, s. 9, 
the bankruptcy and certificate, or 
the discharge under the insol- 
vent acts [since repealed, 24 & 25 
Viet. c. 134] of a co-contractor 
may be replied to a plea of abate- 
ment of his non -joinder. And 
that act throws considerable im- 
pediment in the way of such pleas, 
by enacting, in sec. 8, that no 
such plea shall be allowed, unless 
the co-defendant, whose non- 
joinder is pleaded, be therein 
stated to be resident within the 
jurisdiction of the court, and un- 
less the place of his residence be 
stated with convenient certainty 
in an affidavit, verifying such plea. 
The effect of this [has been] to 
put an end to a very considerable 
inconvenience ; for it was held 
that where there were two defend- 
ants in one action, one of whom 
resided out of- the jurisdiction of 
the court, and so could not be 
served with process, it was neces- 
sary that he should be outlawed 
before declaring against the othei'. 
Now, however, as the non-joinder 
of the defendant residing out of 
the jurisdiction cannot be pleaded 
in abatement, the plaintiff’s course 
will be to omit him altogether. 
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and sue tlie one residing within 
the jurisdiction ; unless he prefers 
to proceed against the absent de- 
fendant under the provisions of 
the Common Law Procedure Act^ 
1852. And if one of several co- 
contractors reside out of the juris- 
diction, there can be no plea in 
abatement for non-joinder of those 
who are within the jurisdiction, 
Joll V. Lord CxiTzon, 4 C. B. 249. 
The affidavit is to state the 
domicile, or home of the party, 
and not the spot where he actually 
is at the time, Lamh v. Smythe, 
15 M. & W. 433; see Wheatley v. 
Golney, 9 Dowl. 1019. Where it 
contained a false statement of 
residence, the plea was set aside, 
Newton v. Stewart, 4 D. & L. 89. 
And by the 10th section of the 
same statute, and the [38th and 
39th] sections of the Common 
Law Procedure Amendment Act, 
1852, provisions [have been made 
enabling] the plaintiff, without 
proceeding to trial, to proceed by 
amendment in the original action 
against the original defendant and 
the person named in the plea in 
abatement, and imposing in that 
case upon the defendant pleading 
in abatement the onus of proving 
that the person named in his plea 
was jointly liable with him, and the 
costs of the proceedings, in case 
he himself should be proved to be 
liable, and such person should turn 
out not to be liable. As to the 
course of proceeding at the trial, 
see Beale v. Mowls, 1 Car. & K. 1. 
By 1 W, 4, c. 69, sec. 5, any 


one or more of mail-contractors, 
stage-coach proprietors, or com- 
mon carriers, may be sued in his, 
her, or their name or names only, 
and no action or suit for damages, 
for loss or injury to any parcel, 
package, or person, shall abate for 
non-joinder of any co-contractor 
or co-proprietor. 

One consequence of the doc- 
trine established in Rice v. Shiite 
is that if one joint contractor sued 
alone, and not pleading in abate- 
ment, happens to have a defence 
grounded on the joint nature of 
the debt, such, for instance, as a 
set-off, he may plead in bar, aver- 
ring the debt to have been joint, 
Stackivood v. Dunn, 8 Q. B. 822 ; 
[and Owen v. Wilkinson, 5 C. B. 
N. S. 526, where the set-off was in 
respect of the joint and several 
note of the plaintiff and another 
person]. Another is, that a judg- 
ment (though unsatisfied) against 
one of two joint (not joint and 
several) debtors, is a bar to an 
action against - the other, King v. 
JLoare, 18 M. & W. 494 ; lBx 2 ^arte 
Higgins, 27 L. J. Bankruptcy 
Cases, 27 ; unless he was beyond 
seas when the cause of action 
accrued ; 19 & 20 Viet. c. 97, s. 
11 ; see as to a judgment in favour 
of one of several joint contractors, 
Phillips V. Ward, 32 L. J. Exch. 7]. 
There is a distinction between scire 
facias and other forms of action in 
this respect : scire facias being a 
proceeding to have execution of a 
record must follow its terms and 
include all the defendants, or ac- 
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count for their omission \ but debt 
on a record stands on the same 
ground as debt on contract; and 
the omission of one of the original 
defendants is not a variance at 
the trial of an issue upon md tiel 
record in such an action, GogJcs v. 
Brewery 11 M. & W. 51. A statu- 
tory scire facias, founded on a 
judgment against the public officer 
of a joint-stock company, stands 
upon quite a different footing, and 
is not open even to a plea in 
abatement for non-joinder of other 
members than the one proceeded 
against, Fowler v. Richerby, 2 M. 
& G. 760; 3 Sc. N. E. 138, S. C. 

The non-joinder of a person 
who ought to be co-plaintiff, is 
in the absence of an amendment 
under the Common Law Pro- 
cedure Amendment Act, 1852, in 
an action ex contractu, generally 
speaking, fatal, and will be gTound 
of nonsuit, or if it appears on the 
record will constitute error : 1 
Wms. Saund. 291, f. g. Halsall v. 
QHffith, 2 C. & M. 679 ; Slingshffs 
Case, 5 Eep. 18 6.; Lane v. Drinh- 
water, 3 Dowl. 223 ; Foley v. Ad- 
denhroohe, 4 Q. B. 197 ; [Thomp- 
son V. Halcewill, 35 L. J. C. P, 18] ; 
Hophinson v. Lee, 6 Q. B. 964; 
Harold v. Whitaker, 11 Q. B. 147 
(a case of lease by mortgagor and 
mortgagee) ; Sorshie v. Park, 12 
M. & W. 146 ; Bradburne v. Bot- 
jield, 14 M. & W. 559. In actions 
ex delicto it is otherwise; Sedg- 
worth V. Overend, 7 T. E. 279 ; 
Addison v. Overend, 6 T. E, 766 ; 
Wallis V. Harrison, 5 M. & W. 


142; Phillips v. Claggett, 10 M. 
& W. 102, 2 Dowk N. S. 258, 
S. C. ; Broadbent v. Ledward, 11 
A. & E. 210, a case of detinue; 
and even in actions ex contractu 
the non-joinder of a co-executor 
as plaintiff is not fatal unless 
taken advantage of by plea in 
abatement, 1 Wms. Saund. 291 g., 
3 T. E. 558 ; 1 Chitt. E. 71. See 
Doe d. Sta'}''r v. Wheeler, 15 M. 
& W. 633. And even before the 
Common Law Procedure Amend- 
ment Acfc, efforts were made, espe- 
cially in the Court of Exchequer, 
by exercising a liberal power of 
amendment, to prevent the entire 
defeat of justice by the non-joinder 
and misjoinder of parties, Babe v. 
Near, 3 Tyr. 233 ; Ldkin v. Wat- 
son, 4 Tyr. 839 ; Brown v. Fuller- 
ton, 14 M. & W. 778. But the 
existence of that power was ques- 
tioned in the other courts, Roberts 
V. Bates, 6 A. & E. 778 ; and even 
the Court of Exchequer would not 
add the name of a fresh defendant 
without his consent, Goodchild v. 
Leadham, [1 Exch. 707] ; 5 D. & 

L. 383. Nor it seems would such 
an amendment be allowed in any 
case, except to save a debt from 
the operation of the statute of 
limitations; an object the legiti- 
macy of which was doubted by 
Pollock, 0. B., Christie v. Bell, 16 

M. & W. 669, and apparently with 
reason, in the then state of the 
law ; see Plowden v. Thorpe, 7 Cl. 
& Pin. 137; Thorpe v. Plowden, 
14 M. & W. 526, the effect of the 
amendment being in fact to make 
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a new writ not tested of the day it 
issued; See Campbell v. Stuart 
7 G. B. 196 ; \_Olarhe v. Smith, 2 
H. & N. 753]. 

The law has, however, been 
amended in this respect by the 
Common Law Procedure Amend- 
ment Act, 1852, sections S4< to 39. 
The 34th section enacts, that It 
shall and may be lawful for the 
court or a judge, at any time 
before the trial of any cause, to 
order that any person or persons, 
not joined as plaintiff or plain- 
tiffs in such cause, shall be so 
joined ; or that any person or per- 
sons, originally joined as plain- 
tiff or plaintiffs shall be struck out 
from such cause, if it shall appear 
to such court or judge that in- 
justice will not be done by such 
amendment, and that the person 
or persons, to be added as aforesaid, 
consent, either in person or by 
writing, under his, her, or their 
hands, to be so joined, or that the 
person or persons, to be struck 
out as aforesaid, were originally 
introduced without his, her, or 
their consent, or that' such per- 
son or persons consent in manner 
aforesaid to be so struck out ; and 
such amendment shall be made 
upon such terms as to the amend- 
ment of the pleadings (if any), 
postponement of the trial, and 
otherwise, as the court or judge 
by whom such amendment is made 
shall think proper ; and when any 
such amendment shall have been 
made, the liability of any person 
or persons, who shall have been 


added as co-plaintiff or co-plain- 
tiffs, shall, subject to any terms 
imposed as aforesaid, be the same 
as if such person or persons had 
been originally joined in such 
cause.’' [See Langston v, Weth- 
erell, 27 L. J. Esch. 400 ; and 
La Bancd, cfcc., v. Hamburger, 2 
H. & 0. 330, where the bank hav- 
ing sued in its own name, the 
insertion into the mit of the name 
of one of its directors, as nominal 
plaintiff was allowed.] 

By the 35th section, "'In case 
it shall appear at the trial of any 
action that there has been a mis- 
joinder of p>laioitifs, or that sonu 
person or persons, oiot joined as 
plaintff or p)lavntiffs, ought to 
have been so joined, and the de- 
fendant shall not, at or before the 
time of pleading, have given notice 
in writing that he objects to 
such non-joinder, specifying therein 
the name or names of such per- 
son or persons, such misjoinder 
or non-joinder may be amended, 
as a variance, at the trial by any 
Court of Record holding plea in 
civil actions, and by any judge 
sitting at Nisi Prius, or other pre- 
siding officer, in like manner as to 
the mode of amendment, and pro- 
ceedings consequent thereon, or 
as near thereto as the circum- 
stances of the case will admit, as 
in the case of amendments of 
variances under an act of Parlia- 
ment passed in the session of 
Parliament held in the third and 
fourth years of the reign of his 
late Majesty King William the 
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Fourth, intituled ' An Act for the 
further Amendment of the Law, 
and the better Advancement of 
Justice,’ if it shall appear to such 
court or judge, or other presiding 
officer, that such misjoinder or 
non-joinder was not for the pur- 
pose of obtaining an undue advan- 
tage, and that injustice will not 
be done by such amendment, and 
that the person or persons, to be 
added as aforesaid, consent, either 
in person or by writing, under 
his, her, or their hands, to be so 
joined, or that the person or per- 
sons, to be struck out as afore- 
said, were originally introduced 
without his, her, or their consent, 
or that such person or persons 
consent, in manner aforesaid, to 
be so struck out ; and such amend- 
ment shall be made upon such 
terms as the court, or judge, or 
other presiding ofidcer, by whom 
such amendment is made, shall 
think proper ; and when any such 
amendment shall have been made, 
the liability of any person or per- 
sons, who shall have been added 
as co-plaintiff or co-plaintiffs, 
shall, subject to any terms im- 
posed as aforesaid, be the same 
as if such person or persons had 
been originally joined in such 
action.” [See Williams v. Groves, 
1 F. & F. 341 ; in Blalce v. Bone, 
31 L. J. Exch. 100, an action of 
ejectment brought in the name of 
a cestui que trust, the judge at the 
trial was held right in amending 
the writ by adding the names of 
the trustees.] 


The 36th section allows the 
plaintiff upon notice or plea of 
non -joinder of persons as co- 
plaintiffs to amend, the defendant 
being allowed to plead de novo. 
[See Reg, Gen. H. T. 1853, r. 6.] 
The 37th section enacts, that 
''It shall and may be lawful for 
the court or a judge in the case 
of the joinder of too many defend- 
ants in auy action on contract, at 
any time before the trial of such 
cause, to order that the name or 
names of one or more of such de- 
fendants be struck out, if it shall 
appear to such court or judge 
that injustice will not be done by 
such amendment ; and the amend- 
ment shall be made upon such 
terms as the court or judge, by 
whom such amendment is made, 
shall think proper ; and in case it 
shall appear at the trial of any 
action on contract that there has 
been a misjoinder of defendants, 
such misjoinder may be amended, 
as a variance, at the trial, in like 
manner as the misjoinder of plain- 
tiffs has been hereinbefore directed 
to be amended, and upon such 
terms as the court, or judge, or 
other presiding officer, by whom 
such amendment is made, shall 
think proper.” See Robson v. 
Boyle, 3 El. & B. 396 ; Coidbnrn 
V. Waring, 9 Exch. 207 ; [Robin- 
son V. Rudkins, 26 L. J. Exch. 56 ; 
Mumford v. Griffin, 1 F. & F. 145 ; 
Cooper V. Sanders, 1 F. & F. 139. 
This section does not apply where 
a defendant who proves not to be 
liable ivas joined not by mistake 
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but intentionally^ and with the de- 
liberate purpose of trying to fix 
him with liability, Wickens v. 
Steel, 2 C. B. K S. 488 ; 26 L. J. 
C. P. 241 ; Holden v. Ballantyne, 
29 L. J. Q. B. 148. It seems that 
the court above have not power 
to review the decision of a judge 
at the trial in refusing to allow an 
amendment, 76.]. 

By the 38th section, “ In any 
action on contract where the non- 
joinder of any person or persons 
as a co-defendant or co-defendants 
has been pleaded in abatement, 
the plaintiff shall be at liberty, 
without any order, to amend the 
writ of summons and the decla- 
ration, by adding the name or 
names of the person or persons 
named in such plea of abatement 
as joint contractors, and to serve 
the amended writ upon the per- 
son or persons so named in mch 
plea in abatement, and to proceed 
against the original defendant or 
defendants, and the person or per- 
sons so named in such plea in 
abatement : Provided that the 
date of such amendment shall, as 
between the person or persons so 
named in such plea in abatement 
and the plaintiff, be considered 
for all purposes as the commence- 
ment of the action.” 

And lastly, by the S9th section, 
^'In all cases after such plea in 
abatement and amendment, if it 
shall appear upon the trial of the 
action that the person or persons 
so named in such plea in abate- 
ment loas or tvere jointly liable 


with the original defendant or de- 
fendants, the original defendant 
or defendants shall be entitled as 
against the plaintiff to the costs 
of such plea in abatement and 
amendment ; but if at such trial 
it shall appear that the original 
defendant or any of the original 
defendants is or are liable, but 
that one or more of the persons 
named in such plea in abatement 
is or are not liable as a contracting 
party or parties, the plaintiff shall 
nevertheless be entitled to judg- 
ment against the other defendant 
or defendants who shall appear to 
be liable; and every defendant 
who is not so liable shall have 
judgment, and shall be entitled 
to his costs as against the plaintiff 
who shall be allowed the same, 
together with the costs of the plea 
in abatement and amendment, as 
costs in the cause against the 
original defendant or defendants 
who shall have so pleaded in 
abatement the non-joinder of such 
person : Provided that any such 
defendant who shall have so 
pleaded in abatement shall be at 
liberty on the trial to adduce evi- 
dence of the liability of the de- 
fendants named by him in such 
plea in abatement.” [See Cas- 
neau v. Morrice, 25 L. J. Q. B. 
126.] 

Since the above statute the 
name of a defendant improperly 
joined has in numerous instances 
been struck out, and this may be 
done even though he or another 
defendant has suffered judgment by 
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default, Greaves v. Humphries, [4 
E. & B. 851, Johnson v. Goslett, 18 
C. B. 728. The court has no power 
to add at the trial the name of the 
defendant’s wife as a defendant in 
an action for a debt contracted 
by her while a feme sole, Garrard 
V. Giuhilei, 81 L. J. 0. P. 181 ; 
explaining Blake v. JDone, supra. 
The difi&culty, which frequently 
arose, of determining which of two 
or more persons should be made 
plaintiff in the action may now be 
avoided, for by the Common Law 
Procedure Act, 1860,” 23 & 24 
Viet. c. 126, s. 19, ‘'the joinder of 
too many plaintiffs shall not be 
fatal, but every action may be 
brought in the name of all the 
persons in whom the legal right 
may be supposed to exist; and 
judgment may be given in favour 
of the plaintiffs by whom the 
action is brought, or of one or 
more of them, or in case of any 
question of misjoinder being raised, 
then in favour of such one or more 
of them as shall be adjudged by 
the court to be entitled to recover : 
Provided always, that the defend- 
ant, though unsuccessful, shall be 
entitled to his costs occasioned by 
joining any person or persons in 
whose favour judgment is not 


given, unless otherwise ordered 
by the court or a judge.” By the 
20th section of the same act, 
''upon the trial of such cause a 
defendant who has therein pleaded 
a set-off, may obtain the benefit 
of his set-off by proving that all 
the parties named as plaintiffs are 
indebted to him, notwithstanding 
one or more of such plaintiffs was 
or were improperly joined, or on 
proving that the plaintiff or plain- 
tiffs who establish their right to 
maintain the cause is or are in- 
debted to him.” By the 21st sec- 
tion, "no other action shall be 
brought against the defendant by 
any person so joined as plaintiff 
in respect of the came cause of 
action.” A declaration, on the 
face of which it appears that the 
plaintiffs cannot all of them 
recover in the action is bad on 
demurrer, notwithstanding the 
act, Bellingham v. Clark, 1 B. & 
S. 332. In Stub v. Stub, 31 L. 
J. Exch. 510, where two had sued 
as executors, and at the trial it 
turned out one was executor, but 
not sole executor, and the other 
not executor at all, Baron Bram- 
well appears to have held that the 
19th section did not apply.] 
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MIOE.—n QEO. 3 . 

[reportei), roeql. 21.] 

A mortgagee may recover w ejectment, withoict giving 
notice to quit, against a tenant who claims %tnder a 
lease from the mortgagor, granted after the mortgage 
without the privity of the mortgagee. 

Ejectment tried at Guildhall before Bidler, Justice, 
and verdict for' the plaintiff. After a motion for a new 
trial or leave to enter upon judgment of nonsuit, and 
cause shown, the court took time to consider: and now 
Lord Mansfield stated the case, and gave the opinion of 
the court as follows : 

Lord Mansfield — This is an ejectment brought for a 
warehouse in the City, by a mortgagee, against a lessee 
under a lease in writing for seven years, made after the 
date of the mortgage, by the mortgagor, who had continued 
in possession. The lease was at a rack-rent. The mort- 
o-ao-ee had no notice of the lease, nor the lessee any notice 

O O 

of the mortgage. The defeudaiit offered to attorn to the 
mortgagee before the ejectment was brought. The plaintiff 
is willing to suffer the defendant to redeem. There was 
no notice to quit : so that, though the written lease should 
be bad, if the lessee is to be considered as tenant from 
year to year, the plaintiff must fail in this action. The 
question, therefore, for the court to decide is, whether by 
the agreement understood between mortgagors and mbrt- 
easees, which is that the latter shall receive interest,, and 
the former keep possession, the mortgagee has given an 



524 


KEECH V, HALL. 


(a', YiJe 
Cuwp. 473. 


implied authority to the mortgagor to let from year to 
year at a rack-rent ; or whether he may not treat the 
defendant as a trespasser, disseisor, and wrongdoer. No 
case has been cited where this question has been agitated, 
much less decided. The only case at all like the present, 
is one that was tried before me on the home circuit 
(Belcher v. Collins) ; but there the mortgagee was privy 
to the lease, and afterwards by a knavish trick wanted to 
turn the tenant out. I do not wonder that such a case 
has not occurred before. Where the lease is not a bene- 
ficial lease, it is for the interest of the mortgagee to 
continue the tenant ; and where it is, the tenant may put 
himself in the place of the mortgagor, and either redeem 
himself, or get a friend to do it. The [idea that the 
question may be more proper for a court of equity goes 
upon a mistake. It emphatically belongs to a court of 
law, in opposition to a court of equity ; for a lessee at a 
rack-rent is a purchaser for a valuable consideration, and 
in every case between purchasers for a valuable considera- 
tion a court of equity must follow, not lead the law. On 
full consideration we are all clearly of opinion, that there 
is no inference of fraud or consent against the mortgagee, 
to prevent him from considering the lessee as a wrongdoer. 
It is rightly admitted that if the mortgagee had encouraged 
the tenant to lay out money, he could not maintain this 
action (a) ; but here the question turns upon the agree- 
ment between the mortgagor and the mortgagee : when 
the mortgagor is left in possession, the true inference to be 
drawn is an agreement that he shall possess the premises 
at will in the strictest sense, and therefore no notice is 
ever given him to quit, and he is not even entitled to reap 
the crop, as other tenants at will are, because all is liable 
to the debt; on payment of which the mortgagee’s title 
ceases. The mortgagor has no power, express or implied, 
to let leases not subject to every circumstance of the 
mortgage. If, by implication, the mortgagor had such a 
power, it must go to a great extent ; to leases where a fine 
is taken on a renewal for lives. The tenant stands exactly 
in the situation of the mortgagor. The possession of the 
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mortgagor cannot be considered as holdiag ont a false 
appearance. It does not induce a belief that there is no 
mortgage ; for it is the nature of the transaction that the 
mortgagor shall continue in possession. Whoever wants 
to be secure, when he takes a lease, should inquire after 
and examine the title-deeds. In practice, indeed (espe- 
cially in the case of great estates), that is not often done, 
because the tenant relies on ^ the honour of his landlord; 


but, whenever one of two innocent persons must be a 
loser, the rule is, qui prior est tempore potior est jure. 

If one must suffer, it is he who has not used due diligence 

in looking into the title. It was said at the bar, that if 

the plaintiff, in a case like this, can recover, he will also 

be entitled to the mesne profits from the tenant, in an 

action of trespass^, which would be a manifest hardship ^ [inLitch- 

and injustice, as the tenant would then pay the rent 

twice. I give no opinion on that point : but there may it was held 

, P , I . that such 

be a distinction, for the moiiigagor may be considered as action would 
receiving the rents in order to pay the interest, by an 
implied authority from the mortgagee, till he determine 
his will. As to the lessee’s right to reap the crop which 
he may have sown previous to the determination of the 
will of the mortgagee, that point does not arise in this 
case, the ejectment being for a warehouse ; but, however 
that may be, it could be no bar to the mortgagee’s re- 
covering in ejectment. It would only give the lessee a 
right of ingress and egress to take the crop ; as to which, 
with regard to tenants at will, the text of Littleton is 
clear. We are all clearly of opinion that the plaintiff is 
entitled to judgment {a). (a) wheu the 

The Solicitor-General for the defendant . — Dunning 
and Cowper for the plaintiff. J^ar, Lord 

rm 1 T 1 Mansfield said 

The rule discharged. he entirely ap- 
proved of what 

had been done by Nares, Justice, upon the Oxford Circuit, and afterwards confirmed by thiy 
court, in the case of White v. Hawkins, viz., not to sujGfer a lessee under a lease prior to the 
mortgage to avail himself of such lease on an ejectment by the mortgagee, if he has had notic-e 
before the action that the mortgagee did not intend to turn him out of possession. This 
doctrine is, however, long since overruUd, See iJofi v. Reade, 1 T, E. IIS ; Doe v. Stoj>l€, 
8 T. B. 684. 
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The point decided in this case 
has been since frequently con- 
firmed. See Dos v. Giles, 5 Bing. 
421 ; Doe v. Maisey, 8 B. & 0. 
767 ; Thunder v. Belcher, 3 East, 
449 ; Smartle v. Williams, 3 Lev. 
387; 1 Salk. 245. 

In Doe dem. Rogers v. Cadwal- 
lader, 2 B. & Ad. 473, the wife 
of the lessor of the jolaintiff had 
become mortgagee of the pre- 
mises in question, by a deed, dated 
the 7th of May, 1828. Interest 
was payable on the 25th of De- 
cember every year ; and had been 
paid up to the 25th of December, 
1830 ; the demise was on the 1st 
of July, 1830, and the defendant, 
who had been let into possession 
after the mortgage by the mort- 
gagor contended that the action 
was not maintainable because it 
was not competent to a mortgagee 
to treat the mortgagor or his 
tenants as trespassers, at any 
time during which their lawful 
possession had been recognised by 
him ; and that, by receiving the ' 
interest of the mortgage-money, 
on the 25th of December, 1830, 
he had acknowledged that up to 
that time the defendant was in 
lawful possession of the premises ; 
but the court gave judgment for 
the plaintiff on the ground that 
the receipt of interest was no 
recognition of the defendant as 
a person in lawful possession of 
the prenaises. However, in Doe d. 
Whittaher v. Hales, 7 Bing. 322, 
Austin, having mortgaged the 
premises to the lessor of the plain- 


tiff, let them to the defendant. 
The mortgagee directed his attor- 
ney to apply to Austin for the 
interest ; and the attorney in 
April, 1830, applied to the de- 
fendant for rent to pay the inte- 
rest, threatened to distrain if it 
were not paid, and received it 
three- or four times. The learned 
judge at the trial, and the court 
in Banco afterwards, held that 
these facts amounted to a recog- 
nition that the defendant was 
lawfully in possession in April, 
1830, and consequently that he 
could not be treated as having 
been a trespasser on December 
25, 1829, the day on which the 
demise was laid. See Doe d. Bow- 
umn V. Lewis, 13 M. & W. 241. 
Lord Tenterden, delivering judg- 
ment in Doe v. Cadwallader, took 
some pains to distinguish that case 
from Doe d. Whittaker v. Hales : 

there,” says his lordship, the 
defendant, in order to show that 
he was not a trespasser on the 
25th of December, 1829, proved 
that in April, 1830, he was in 
possession of the premises; and 
that an agent of the lessor of the 
plaintiff called on him, demanded 
payment of interest on a mortgage 
to the lessor of the plaintiff, and 
received money eo nomine, as 
interest, the defendant being re- 
quired to pay it instead of rent 
to the mortgagee” Lord Chief 
Justice Tindal, after stating these 
facts, observes, ^^this, therefore, 
was a demand made by the agent 
of the mortgagee, and with full 
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knowledge of all the circumstances 
of the parties, namely, that the 
defendant was tenant to the mort- 
gagor, and not to the lessor of the 
plaintiff, and if a part}’’ employs 
an agent, who has full knowledge 
of the circumstances, it must be 
presumed that the principal has 
the same knowledge, so that the 
lessor of the plaintiff, having re- 
cognised and availed himself of 
the possession of the defendant, 
so late as April, 1830, cannot 
treat him as a trespasser in 1829. 
This case is very distinguishable 
from the present : the evidence in 
this case was only that the mort- 
gagee had received interest on the 
money advanced by him for a 
period covering the 1st of July, 
1830, the day of the demise men- 
tioned in the declaration. By so 
receiving the interest he did not 
recognise the defendant as a per- 
son in lawful possession of the 
premises, nor did he avail himself 
of that possession to obtain pay- 
ment of the interest.” 

Upon the whole the question 
whether the mortgagee have re- 
cognised the tenant of the mort- 
gagor as Ms tenant appears to be 
a question more of fact than of 
law, and probably would be left to 
the consideration of the jury, px’O- 
vided there were any evidence fit 
to be submitted to them. And 
the decision in Doe'v. Gadwallader 
seems to establish that mere re- 
ceipt of interest by the mortgagee, 
coupled with no other fact what- 
ever, would not be evidence fit to 


be left to the jury on the question 
of recognition. The ruling in Doe 
V. Cadu'allader, it must, however, 
be observed, seems to have been 
thought too severe by Lord Den- 
man in Evans v. Elliot, 9 A. & E. 
842, where his lordship remarked 
that he was by no means prepared 
to admit that a jury would not be 
warranted in inferring a recogni- 
tion of the tenant’s right to hold 
from the mere circumstance of the 
mortgagee’s knowingly permitting 
the mortgagor to continue the 
apparent owner of the premises 
as before the mortgage, and to 
lease them out exactly as if his 
property in them continued. It 
seems, however, from a prior part 
of his lordship’s judgment, that 
the three other judges were dis- 
posed to adhere to the opinion 
expressed in Doe v. Cadivallader, 

When once it has been proved 
that the mortgagee has recognised 
the tenant of the mortgagor as 
Ms tenant, he cannot treat him as 
a tort feasor, nor if he elect to 
treat him as a tort feasor, can he 
maintain any demand against him 
in which he is charged as a tenant ; 
for Birch v. Wright, 1 T. R. 378, 
clearly establishes that a man 
cannot be treated at once both as 
a tenant and a trespasser. 

It often happens that there is 
an express covenant in a mortgage 
deed, that the mortgagor shall 
remain in possession of the pre- 
mises until default in pa}unent of 
the mortgage-money at a certain 
period. Up to that period he 
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seems to hold an interest in the 
nature of a term of years ; and, of 
course, during that period he has 
a right to the possession, and could 
not he legally ejected ; WilJdnson 
V. Hall, 3 Bing. N. C. 533 ; the 
stipulation that he shall remain 
in possession operating as a re- 
demise. When that fixed period 
has expired, he becomes, if the 
money have not been paid, tenant 
at sufferance to the mortgagee. 
''We must look,” said Best, C. J., 
delivering judgment in such a 
case, " at the covenant he has 
made with the mortgagee, to as- 
certain what his real situation is. 
We find, from the deed between 
the parties, that possession of his 
estate is secured to him until a 
certain day, and that, if he does 
not redeem his pledge by that 
day, the mortgagee has a right to 
enter and take possession. From 
that day the possession belongs to 
the mortgagee ; and there is no 
more occasion for his requiring 
that the estate should be delivered 
up to him before he brings an 
ejectment, than for a lessor to 
demand possession on the deter- 
mination of a term. The situa- 
tion of a lessee on the expiration 
of a term, and a mortgagor who 
has covenanted that the mortgagee 
may enter on a certain day, is 
precisely the same ; ” 5 Bing. 427. 

And, attending to the distinc- 
tion between an agi’eement to be 
collected from the mortgage deed 
that the mortgagor shall remain 
in possession for a time certain, 


which operates as a redemise, and 
an agreement that the mortgagee 
may enter upon, or the mortgagor 
hold until, a default, the time of 
which is uncertain, which agree- 
ment cannot operate as a redemise 
for want of certainty (Com. Dig. 
Estate, G. 12), the view taken in 
Wilkinson v. Hall seems not to 
be at variance with the more 
recent decisions in Doe d. Boy- 
lance V. Lightfoot, 8 M. & W. 564, 
and Doe d. Parsley v. Day, 2 Q. 
B. 147, though extended too 
widely in Doe d. Lyster v. Gold- 
luin, 2 Q. B. 143. As for Wheeler 
V. Montefiore, 2 Q. B. 133, ex- 
plained by the Court in Doe d. 
Parsley v. Day, 2 Q. B. 155, it 
has no bearing upon the question ; 
because the mortgage, in that case, 
was for a term of years, the mort- 
gagee had never entered, and the 
action was of trespass : which form 
of action cannot be maintained by 
a lessee for years before entry; 
although he may bring an eject- 
ment, because in that proceeding 
the right to the possession only is 
in question. [Nota. In Turner v. 
Cameron's Coalhrook Steam Coal 
Co., 5 Exch. 932; S. C. 20 L. J., 
Exch. 71 ; the mortgage does not 
appear to have been for years or 
a less estate, and the court was 
of opinion that the mortgagee 
could not maintain trespass be- 
cause he was not seised and had 
not entered. In Litchfield v. 
Ready, 5 Exch. 939, it was held 
that he could not after entry 
maintain trespass for mesne profits 
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before entry, against the mortga- 
gor’s tenant after mortgage. See 
Barnett v. Guilford, 11 Excli. 19 ; 
Harrison v. Blackhurn, 34 L. J. 
C. P. 109.] In Doe d. Lyster y. 
Goldwin, 2 Q. B. 143, a convey- 
ance was made of the legal estate, 
by Lyster and his wife, (in whose 
right he enjoyed the property,) in 
order '' to secure an annuity upon 
which money had been advanced 
by the Globe Insurance Office ; ” 
and it was in trust, amongst other 
things, to permit and suffer Mrs. 
Lyster to receive the rents until 
default made for sixty days in 
payment of the annuity ; and, no 
default appearing, it was held that 
the legal estate remained by way 
of redemise in Lyster. But, to 
cite the observation of the court 
in a subsequent judgment, {Doe d. 
Parsley v. Day, 2 Q. B. 155,) “it 
maybe questionable whether suffi- 
cient attention was paid in that 
case to the point as to the cc'?*- 
tainty of the lime: at all events, 
it was not decided upon any 
ground that such certainty was im- 
material” And it may be further 
observed, upon Doe d. Lyster v. 
Ooldwin, that the nature of the 
transaction does not appear very 
distinctly, and the conveyance 
seems not unlikely to have been 
simply a demise or .assignment of 
a term to secure the annuity, and 
so to have admitted of considera- 
tions different from those which 
govern the case of an ordinary 
mortgage. (See J acoh v. Milford, 
1 J. & W. 629 ; Doe d. Butler v. 


Lord Kensington, S Q. B. 429.) 
In Doe d. Royla/ace v. Ligktfoot, 
8 M. & W. 553, the proviso was, 
that if the mortgagor should well 
and truly pay the principal money 
and interest on the 25 th of March 
then next, the mortgagee should 
reconvey, and there W'ere cove- 
nants that after defaidt the mort- 
gagee might enter, and also after 
default for further assurance. The 
Court of Exchequer, referring to 
the passage in Sheppard’s Touch- 
stone presently to be stated in 
full, and observing that it was not 
brought to the attention of the 
court in Wilkinson v. Hall, held 
that the estate was in the mort- 
gagee from the time of the execu- 
tion of the mortgage, and that the 
statute of limitations began to run 
at that time. In Doe d. Parsley 
V. Day, 2 Q. B. 147, freeholds and 
leaseholds w^ere conveyed in mort- 
gage wuth a proviso that upon 
payment of 5501 and interest on 
the 5tb of October then next the 
conveyance should be void, but in 
case of non-payment it w^as to be 
lawful for the mortgagee, after a 
month’s notice in writing demand- 
ing payment, to enter into posses- 
sion, and to make leases and sell, 
and there was a covenant by the 
mortgagee not to sell or lease 
until after such notice. The Court 
of Queen’s Bench, following the 
authority of the passage in the 
Touchstone, referred to by Parke, 
B., in Doe d, Roylance v. Light- 
foot, and acceding to the doctrine 
of that case, came to the conclusion 
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that, inasmuch as after the day of 
payment, the time, if any, during 
which the mortgagor was to hold 
was not determinate, but alto- 
gether uncertain ; neither was 
there any affirmative covenant 
whatever that he should hold at 
all ; '' the covenant, therefore, that 
the mortgagee shall not sell or 
leasCj or even if it be construed 
should not enter ^ until a month’s 
notice, was a covenant only and 
no lease.” The passage in Shep. 
Touch. (8th ed.) 272, referred to in 
Doe d. Roylance v. Lightfootj was 
cited at length, and commented 
upon in the judgment in Doe d. 
Parsley v. Day^ as follows : — '' If 

A. do but grant and covenant with 

B. , that B. shall enjoy such a piece 
of land for twenty years ; this is a 
good lease for twenty years. So, 
if A. promise to.B. to suffer him 
to enjoy such a piece of land for 
twenty years ; this is a good lease 
for twenty years. So, if A. license 
B. to enjoy such a piece of land 
for twenty years ; this is a good 
lease for twenty years. And there- 
fore it is the common course, if a 
man make a feoffment in fee, or 
other estate upon condition, that 
if such a thing be or be not done 
at such a time, that the feoffor, &c., 
shall re-enter, to the end, that in 
this case the feoffor, &c., may have 
the land, and continue in posses- 
sion until that time, to make a 
covenant that he shall hold, and 
take the profits of the land until 
that time ; and this covenant in 
this case will make a good lease 


for that time, if the uncertainty 
of the time whereunto care must 
be had do not make it void. (Mr. 
Preston adds, ' The limitation of a 
certain term, with a collateral 
determination on the event, would 
meet the difiSculties of the case.’) 
And therefore, if A. bargain and 
sell his land to B. on condition to 
re-enter if he pay him lOOJ., and 
B. doth covenant with A. that he 
will not take the profits until de- 
fault of payment ; or that A. shall 
take the profits until default of 
payment ; in this case, howbeit 
this may be a good covenant, yet 
it is no good lease (^ for want,’ says 
Mr. Preston, 'of a more formal 
contract, and also^ for want of cer- 
tainty of time.’) And if the mort- 
gagee covenant with the mort- 
gagor, that he will not take the 
profits of the land until the day 
of payment of the money ; in this 
case, albeit the time be certain, 
yet this is no good lease, but a 
covenant only, ('since,’ says Mr. 
Pr^eston, ' the words are negative 
only, and not affirmative.’) Pre- 
cisely the same law is laid down 
in Powseley v. Blaehman, Cro. 
Jac. 659 ; Pvans v. Thomas, Cro. 
Jac. 172 ; Jemmot v. Cooly, 1 Lev. 
170, S. C. ; 1 Saund. 112, b., 1 
Sid. 223. 262. 344., Sir T. Eay- 
mond, 135, 158; Keb. 784, 915; 
2 Keb. 20, 184, 270, 295.” It 
may perhaps be concluded, on this 
review of the authorities, that in 
order to make a redemise, there 
must be an affirmative covenant, 
that the mortgagor shall hold for 



ICEEOH V, HALL. 


531 


a determinate time ; and that 
where either of those elements is 
wanting, there is no redemise. 

A mortgage deed sometimes 
contains an agi-eement that the 
mortgagor shall be tenant to the 
mortgagee at a rent ; or a power 
enabling the mortgagee to distrain 
for interest, by which no tenancy 
is created. The object of such 
provisions is generally to farther 
secure the payment of the interest, 
an object more completely effected 
by adopting the former than the 
latter mode of framing the deed ; 
because, whilst the former makes 
the mortgagor tenant at will only 
to the mortgagee, so that his 
interest may be jDiit an end to 
by demand of possession, Doe v. 
Dames, '7 Exch. 89, and at the 
same time creates a rent, properly 
so called, with all its incident 
remedies, [Anderson v. Midland 
Rail. Co., 29 L. J. Q. B. 94 ; see 
Jolly V. Arhiithnot, 4 De. G. & J., 
224], the latter mode operates 
merely by way of personal licence 
from the mortgagor, and affects 
his interest only. 

The former mode, however, is 
open to the objection that the 
tenancy created is at will, and 
consequently the rent precarious, 
and to the more practical one 
that the deed containing it may 
possibly be held to require a lease 
stamp. See 18 Jurist, part 2, 
page 150. The effect of either 
mode of framing the deed upon 
the subject of this note, viz., the 
right of the moz'tgagee to biing 


ejectment, must, in each case, de- 
pend upon the terms in which it 
is framed. In Doe d. Garrod v. 
Olley, 12 A. & E. 481, it was 
agreed, that the mortgagor, during 
his occupation of the 
should pay the mortgagee a re7it 
of 501. a-ycar, vrith such power of 
distress as landlords have on com- 
mon demises, provided that the 
reservation of rent should not 
prejudice the mortgagee’s right to 
enter after default in payment of 
the monies secured or any jaart 
thereof The mortgagee, after the 
principal had fallen due, distrained 
for half a year’s rent, and upon a 
subsequent defiult in papnent of 
rent, the j^rincipal still remaining 
due, he, without any notice to 
quit, brought an ejectment, and 
succeeded. Patteson, J., in that 
case, expressed his opinion that it 
could not be meant that the 501. 
should be a rent-charge, because 
the mortgagor had no estate in 
him, and that it seemed ‘^as if 
the relation of landlord and tenant 
was contemplated, but with liberty 
for the landlord to treat the tenant 
as a trespasser at any time after 
any default.” That decision was 
confirmed and acted on in Doe d. 
Snell V. To77i, 4 Q. B. 615. In 
Doe d. Daslo v. Cox, 11 Q. B. 122, 
the mortgagor agreed to become 
tenant henceforth at the will 
and pleasure of the mortgagee, at 
the yearly rent of 2oi. 4s. payable 
quarterly,” which agreement was 
held to create a tenancy at will, 
not converted into a tenancy from 

H M 2 
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year to year by occupation for 
two years and payment of rent. 
[In The Metropolitan Counties, 
&c., Society v. Brown, 4 H. & N. 
428, powers of sale and entry after 
default on a certain day were given 
by the mortgage deed, which pro- 
vided that to the intent that the 
mortgagees might have for the 
recovery of interest on the prin- 
cipal money the same powers of 
entry and distress as are given to 
landlords for the recoveiy of rent 
in arrear,” the mortgagor ''did 
thereby attorn and become tenant 
from year to year of the premises 
to the mortgagees at a yearly rent, 
payable half-yearly. Nevertheless, 
in the event of any sale under the 
powers thereinbefore contained,” 
the attornment and tenancy there- 
by created was, " as regards such 
portion of the premises as should 
be sold to be at an end ; and that 
without any 'previous notice to 
put an end to the same!^ This 
mortgage having been assigned, 
the assignees after default in pay- 
ment on the day named, without 
giving the mortgagor six months’ 
notice to quit, served him with a 
notice of entry, and on his refusal 
to give up ^'possession brought an 
ejectment against him, which 
action was held maintainable. 
" The clause of attornment,” -said 
Pollock, 0. B., " did not create a 
tenancy from year to year with 
all its incidents, and looking at 
the" deed in its entirety, the true 
constiubtion is that the right of 
entry overrides the other provision. 


and therefore, notwithstanding the 
tenancy thereby created, the mort- 
gagee may re-enter on default of 
payment of the interest.” The 
majority of the court seem to have 
been of opinion that such form 
of mortgage creates a tenancy 
from year to year, determinable 
on the part of the mortgagees 
without notice to quit.] 

In the last named four cases, 
the relation of landlord and tenant 
appears to have at first existed ; 
but there have been others of a 
like character, in which a mere 
personal licence to distrain, or a 
rent-charge (afterwards merged by 
the acquisition of the legal estate), 
has been given to the mortgagee. 
Thus in Doe d. Wilkinson v. 
Ooodier, 10 Q. B. 957, there was 
a power in the mortgagee to dis- 
train for interest if in arrear 
twenty-one days, " in like manner 
as for rent reserved on a lease ; ” 
and though the mortgagee had 
entered and distrained after the 
day of the demise in ejectment, 
but for interest due before that 
day, he was considered not to 
have recognised the mortgagor as 
his tenant, and to be entitled to 
maintain ejectment. InFreeman^ 
V. Edwards, 2 Exch. 732, the 
mortgage, which was of copyhold, 
contained a similar power to dis- 
train for interest; the mortgagee 
was admitted to the copyholds ; 
the mortgagor became bankrupt, 
and whilst he still remained in 
possession, the mortgagee dis- 
trained for interest in arrear ; for 
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which act the assignees of the 
mortgagor sued in trespass. The 
mortgagee pleaded a justification 
under the deed, which plea was 
held bad after verdict. The argu- 
ments advanced on either side, 
and the view taken by the court of 
the opei’ation of such a power, ap- 
pear fully in the following passage 
from the judgment of Parke, B. : 
[as reported in 17 L. J. Exch. 
261] — "'The utmost effect that 
can be given to this deed, is to 
consider it as operating as a cove- 
nant that the mortgagee may seize 
such goods of the mortgagor as 
shall be on the premises at, the 
time the distress is made, and 
treat them as if distrained ; such 
a covenant would not affect any 
specific goods before seizure, and 
therefore the goods came to the 
assignees not subject to any equity. 
Probably, the argument that the 
grant operated so as to create a 
rent-charge, is correct ; and if so, 
the rent-charge continued until 
the surrender and admittance. 
But it is not necessary to decide 
that, for as soon as the grantee of 
the rent- charge, if it was one, 
became entitled to the fee simple 
in possession, the rent-charge was 
srone, and the covenant ceased to 
exist as an obligation binding the 
land. It might, however, still 
exist as a personal covenant, 
binding the covenantor, though it 
would not affect third persons. 
The argument of the plaintiffs 
counsel, that the effect of the deed 
was exhausted by the creation of 


the rent, may make this'doubtful ; 
and it is not necessary to decide 
it, for, giving the covenant this 
effect, it will not make this a good 
plea. The covenant at most is to 
be construed as an agreement that 
all goods belonging to Leedham 
(the mortgagor) at the time of the 
distress, and then upon the land, 
might be seized. This would 
affect his O'wn goods when seized. 
Up to the seizure the whole is 
contingent, and gives no lien on 
specific goods. Before the distress 
was made, Leedham became bank- 
rupt ; at that time the whole of 
the goods which were his propeidy, 
and then upon the land, were con- 
tingently liable to be seized, but 
no specific portion was liable more 
than the rest. There was, there- 
fore, no lien on any portion of the 
goods, according to the principle 
of the decision in Carvalho Y.Burn. 
4 B. & Ad. 382. (1 A. & E. 883.) 
Then at the moment of the dis- 
tress the goods had ceased to 
belong to Leedham, and became 
the property of the assignees, and, 
as goods not belonging to the 
covenantor, were not subject to 
the covenant.’' See also Chapman 
V. Beecham, 3 Q. B. 723. 

In Walker v. Giles, 6 C. B. 662, 
w'here a conveyance to the trus- 
tees of a building society, to secure 
payment of subscriptions, con- 
tained a clause whereby the mort- 
gagor agreed to become tenant 
to the trustees of the premises, 
thenceforth during their will, at 
the net yearly rent of 200^., pay- 
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able on the nsiial quarter days ; ” 
the Court of Common Pleas held 
that there was no tenancy, the 
general scope of the deed being 
inconsistent with such a constimc- 
tion, since, if there was a tenancy, 
the mortgag[or] might be called 
upon to pay both the subscrip- 
tions and the rent. This case 
seems, however, open to the 
animadversion which it has called 
forth in the 13 Jurist, part 2, 
p. 463, and 17 Jurist,, part 2, 
p. 149 ; and the court appears to 
have disregarded the express in- 
tention of the parties, in order to 
^void the fancied injustice of the 
trustee having the power (subject 
to the control of a court of equity) 
to recover their debt twice over, 
in other words, to treat the rent 
as a security for payment of the 
subscriptions. And in the more 
recent case of Pinhorn v. Souster, 
8 Exch. 763, where the deed 
more fully, though scarcely more 
clearly than in Wcdlcer v. Giles, 
expressed the intention that a 
tenancy at will should be created, 
and stipulated that the mortgagee 
should apply the rent in satisfac- 
tion of the rent due from the 
mortgagor to his superior land- 
lord, and in satisfaction of the 
principal and interest, and pay 
the surplus, if any, to the mort- 
gagor, the Court of Exchequer 
held that a tenancy at will was 
created, in respect of which the 
mortgagor might distrain ; and 
further, ■ that such tenancy was 
not put an end to by assignment 


of the mortgagor’s interest with- 
out notice to the mortgagee. 

[In Brown v. The Metropolitan, 
<&G., Society, Q. E. 30th April, 
1859, 28 L. J. Q. B. 236; S. 
C. 1 EL & El. 832 ; the court 
expressed an opinion that Wal- 
her V. Giles could only be sup- 
ported, if at all, on the ground, 
pointed out by Lord Wensley- 
dale in Pinhorn v. Souster, that 
the tenancy and power of distress 
were inconsistent with the other 
provisions of the deed. See 
also Turner v. Barnes; 2 B. & 
S. 435; 31 L. J. Q. B. 170. 
A personal licence to distrain 
should seem not to be transfer- 
able, and the assignee of the 
mortgage could not justify a sei- 
zure under it as servant of the 
mortgagee. (See Brown v. The 
Metropolitan, &g., Society) 

Another mode of securing the 
mortgagor’s possession of the 
mortgaged premises is to make 
him tenant of them to a third 
person appointed by him and the 
mortgagee to receive the rents of 
the premises. This was done in 
Jolly V. Arbuthnot, 4 De G. & 
J. 224. In that case, a deed, 
executed at the same time as the 
mortgage, and made between the 
mortgagor, mortgagee, and Aplin, 
after reciting that it was agreed 
that, for the purpose of securing 
payment of the interest, and pro- 
viding a fund for repayment of 
the principal, the mortgagor 
should attorn as tenant to Aplin, 
it was witnessed that the mort- 
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gagor and mortgagee in pursuance 
of the agreement constituted 
Aplin receiver of the rents and 
profits of the premises, with 
powers of entry and distress, and 
that the moxdgagor attorned to 
Aplin and became his tenant from 
year to year; provided that, on 
default in payment, the mortgagee 
might enter, and avoid the tenancy 
created by the attornment, and 
that nothing contained in the 
deed should abridge his rights or 
powers under the mortgage. After 
execution of this deed, and after 
default in payment on the ap- 
pointed day of the principal sum 
secured by the mortgage, the 
mortgagor was adjudicated a 
banl^rupt, and thereupon Aplin 
distrained on his goods on the 
premises for a year’s rent. The 
chief question was, which of the 
two parties — the mortgagee, or 
the assignees in bankruptcy of 
the moidgagor — ^was entitled to 
the proceeds of this distress. The 
M. E. decided in favour of the 
assignees, holding that the rela- 
tion of landlord and tenant did 
not exist between the bankrupt 
and the receiver, for, as the re- 
ceivership deed recited the true 
state of the title, it could not by 
estoppel constitute that relation. 
It seems, however, that his 
Honour, in referring to Dancer v. 
Hastings^ 4 Bing. 34, (in which a 
demise by a receiver appointed by 
the Court of Chancery was deter- 
mined to be a good lease to en- 


title him to distrain and to estop 
the tenant from denying the 
tenancy,) did not notice the report 
of that case in 12 B. Moore, 2, 
w^hich report shows that there the 
lease, setting out the title of the 
lessor as receiver appointed by 
the court, disclosed the fact that 
he had no interest in the land. 
Against this decision of the M. R. 
the mortgagee appealed, and the 
appeal was allowed by Lord 
Chelmsford, C. The judgment on 
appeal contains a learned review 
of the authorities upon the sub- 
ject. The Lord Chancellor held 
that the circumstance of the truth 
of the case appearing on the deed, 
was a reason why the agreement 
of the parties should be carried 
out, either by giving effect to 
their intentions in the manner 
prescribed, or by way of estoppel 
to prevent their denying the light 
to do the acts -which they had 
authorised to be done; and that 
even if the creation of the tenancy 
did not admit the scintilla of a 
reversion to which the right of 
distress might be annexed, yet 
there was nothing in such cases 
to prevent the power from being 
exercised, although there might 
be no reversion in the person to 
whom the attornment is made. 
See also Evans v. Matthias, 7 E, 
& B. 590.] 

With respect to the nature of 
the moi-tgagor s possession after 
the mortgage, where there is no 
stipulation that he vshould be al- 
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lowed to remain in possession for 
any certain time, there seems to 
be more difficulty. ‘ Messrs. Coote 
and Morley, in an elaborate note 
to Watkins on Conveyancing, de- 
liver it as their opinion, that if 
there be no express agreement 
originally as to the period of pos- 
session, and the mortgagor, being 
the occupant, remain in possession 
with the consent of the mortgagee, 
it seems that, in such a case, he 
ought to be considered strictly as 
tenant at will.” This is true, if 
it be admitted that he has re- 
mained in possession with the con- 
sent of the mortgagee. But the 
more difficult question seems to 
be under what circumstances shall 
the mortgagee’s consent be taken 
to exist, and shall it be implied 
merely from the fact of his ab- 
staining from ousting the mort- 
gagor immediately after the execu- 
tion of the mortgage 1 Certainly 
neither the case of Thunder dem. 
IVeaver v. Belcher, 3 East, 450 ; 
nor that of Smartle v. Williams, 1 
Salk. 246 ; 3 lev. 387, which are 
cited by Messrs. Coote and Mor- 
ley, have any tendency in favour 
of such an implication ; for, in 
the former, ejectment was brought 
against a tenant let into possession 
by the mortgagor after the mort- 
gage; and, as there had been no 
recognition of him by the mort- 
gagee, there was judgment against 
him ; and so far was the court 
from considering that the mort- 
gagor would, under the circum- 


stances above supposed, have been 
tenant at will, had he remained 
himself in possession instead of 
letting, that Lord Ellenborough 
says, '' A mortgagor is no more 
than a tenant at sufferance, not 
entitled to any notice to quit; 
and one tenant at sufferance can- 
not make another.” In Smartle 
V. Williams the mortgagor cer- 
tainly remained in possession, and 
that with the express consent of 
the mortgagee, for Holt, C. J., 
says : Upon executing the deed 
of mortgage, the mortgagor, hy the 
covenant to enjoy till default of 
payment, is tenant at will.” But 
in that case the mortgagee had 
assigned the mortgage; and the 
question was, whether, by doing 
so, he had determined his will, 
and whether the mortgagor’s sub- 
sequent continuance in possession 
divested the estate of the assignee, 
and turned it to a right so as to 
prevent a person to whom the 
assignee afterwards assigned, and 
who brought the ejectment, from 
taking any legal interest ; upon 
which point the court held that it 
had no such effect, since the mort- 
gagor was, at all events, tenant at 
sufferance after the assignment. 
And it is not believed that there 
exists any decision in which a 
mortgagor remaining in posses- 
sion, after an absolute conveyance 
away of his estate, by way of 
mortgage, .without any consent on 
the part of the mortgagee, express 
or to be implied otherwise than 
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from liis silence, lias been con- 
sidered in any other light than as 
tenant at sufferance, to the defi- 
nition of whom he seems strictly 
to answer, being a person who 
comes in by right, and holds over 
%oit]hOut right: see Co. Litt. 57, 
and Lord Hale’s MSS., note 5, 
where the following case is put, 
which seems analogous : — If 
tenant for years surrenders, and 
still continues possession, he is 
tenant at sufferance or disseisor 
at election.” 

This subject has been treated at 
some length, because the reader 
will find it often said that a mort- 
gagor ill possession is tenant at 
^oill quodammodo ; an idea which 
Lord Mansfield especially seems to 
have countenanced, for in the prin- 
cipal case he says, ^'when the 
mortgagor is left in possession, the 
true inference to be drawn is an 
agreement that he shall possess 
the premises at mil, in the 
strictest sense : and, therefore, no 
notice is ever given him to quit, 
and he is not even entitled to 
reap the crop, as other tenants at 
will are, because all is liable to 
the debt : ” and in lloss v. Galli- 
more, which will be printed in this 
collection, he calls the mortgagor 
'' tenant at will quodammodo!' 
Whereas Lord Ellenborough, in 
Tlmnder v. Belcher, denominated 
him “tenant at sufferance;” and 
it is submitted that it would be 
more convenient to range his pos- 
session under some one of the 


ancient and well-known descrip- 
tions of tenancy than to invent 
the new and anomalous class of 
tenconts at will quodammodo, for 
the only purpose of including it. 
See Litt. sec. 381. A mort^asror 
is not in all respects a mere bailiff, 
he is much like a bailiff ; he is not 
a mere tenant at will ; in fact, he 
can be described merely by saying 
he is a mortgagor.” Per Parke, 
B., Litchfield v. Ready, 20 L. J. 
Exch. 51 ; and see the judgment 
in Jolly V. Arhuthnot, 4 De G. & 
J. 224 ; Poivell v. Allen, 4 Kay & 
J. 343 ; Thovio v. Facey, 35 L. J. 
G P. 349.] 

Upon the whole it is concluded, 
1st. That, if there be in the mort- 
gage-deed an agreement that the 
mortgagor shall continue in pos- 
session till* default of payment on 
a certain day, he is in the mean 
while termor of the intervening 
term. 2 ndl 3 ’’. That if default be 
made on that day, he becomes 
tenant at sufferance. Srdly. That 
when there is no such agreement, 
he is tenant at sufferance imme- 
diately upon the execution of the 
mortgage, unless the mortgagee 
expressly or impliedly consented 
to his remaining in possession. 
4thly. That such consent renders 
him tenant at will, othlj^ That 
if in any of the last three cases he 
let in tenants, they may be treated 
by the mortgagee, if he think 
proper, as tort feasors, Cthly. 
That, if the mortgagee recognise 
their possession, they become his 
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tenants. Lastly, that the mere 
receipt of interest from the mort- 
gagor does not amount to such a 
recognition. These two last pro- 
positions must, however, now he 
taken subject to the doubts ex- 
pressed in EvojTls V. Elliot. 


The relation between mortgagor 
and mortgagee with reference more 
especially to proceedings for the 
recovery of rents from the tenants 
of the land, is further considered 
in the note to Moss v. Gallimore^ 
post, p. 562. 
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TRINITY.— GEO. 3. 

[reported dougl. 201.] 

A custom that the tenant^ luhether hy parol or deed, shall 
have the ivay-going crop, after the expiration of his 
term, is good, if not repugnant to the lease hj ivhich 
he holds. 

This was an action of trespass for mowing, canying 
away, and converting to the defendant’s own use, the corn 
of the plaintiff, growing in a field called Hibaldstoiu Leys, 
in the parish of Hihaldstoiv, in the county of Lincoln, 
The defendant Dallison pleaded liberum tenementum, and 
the other defendant justified as his servant. The plaintiff 
replied, that true it was that the locus in quo was the close, 
soil, and freehold of Dallison ; but, after stating that one 
Isabella Dallison, deceased, being tenant for life, and 
Dallison, the reversioner in fee, made a lease on the 2nd 
of March, 1753, by which the said Isabella demised, and 
the said Dallison confirmed, the said close to the plaintiff, 
his executors, administrators, and assigns, for twenty-one 
years, to be computed from the 1st of May, 1755, and 
that the plaintiff, by virtue thereof, entered and continued 
in possession till the end of the said term of twenty-one 
jj^ars, — he pleaded a custom in the following words, viz,, 
That, within the parish of Hibaldstow, there now is, 
and, from time whereof the memory of man is not to the 
contrary, there hath been a certain ancient and laudable 
custom, there used and approved of, that is to s&j, that 
every tenant and farmer of any lands within the same 
parish, for any term of years which hath expired on the 


And where 
entitled by cus- 
tom to the way- 
going crop, he 
keeping the 
fences in re- 
pair, the pos- 
session remains 
in the tenant. 
See Griffiths v. 
Putesion, 13 
M. & W. 359. 
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(a) At tlie sum- 
mer assizes for 
JJ erefoo'dshirCf 
1769. 


first day of May in any year, liatli been used and accus- 
tomed, and of right ought, to have, take, and enjoy, to his 
own use, and to reap, cut, and carry away, when ripe and 
fit to be reaped and taken away, his way-going crop, that 
is to say, all the corn growing upon the said lands which 
hath before the expiration of such term been sown by 
such tenant upon any part of such lands, not exceeding a 
reasonable quantity thereof in proportion to the residue 
of such lands, according to the course and usage of hus- 
bandry in the same parish, and which hath been left 
standing and growing upon such lands at the expiration 
of such term of years/’ He then stated that, in the year 
1775, he sowed wdth corn part of the said close, being a 
reasonable part in proportion to the residue thereof, 
according to the course and usage of husbandry in the 
said parish, and that the corn produced and raised by 
such sowdng of the corn so sown as aforesaid, being the 
corn in the declaration mentioned, at the end of the term, 
and at the time of the trespass committed, was standing 
and growing in the said close, the said time not exceeding 
a reasonable time for the same to stand, in order to ripen 
and become fit to be reaped, and that he was during all 
that time lawfully possessed of the said corn, as his abso- 
lute property, by virtue of the custom. The defendant, 
in his rejoinder, denied the existence of any such custom, 
and concluded to the contrary. The cause was tried 
before Eyre^ Baron, at the last assizes for Lincolnshire, 
when the jury found the custom in the words of the 
replication. 

Baldwin moved, in arrest of judgment, that such a 
custom was repugnant to the terms of the deed, and 
therefore, though it might be good in respect to parol 
leases, could not have a legal existence in the case cif 
leases by deed. He relied on Trwmper v. Carwardine, 
before Yates, Justice (a), the circumstances of which case 
were these : 

'' The plaintiff had been lessee under the corporation of 
Hereford for a term of twenty-one years, which expired 
on the 4th of December, 1767. In the lease there was no 
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covenant that the tenant should have his off-going crop. 
In the seed-time, before the expiration of the term, he 
sowed the fallow with wheat. The succeeding tenant 
obstructed him in cutting the wheat when it became ripe, 
and cut and housed it himself, for his own use. Upon 
this the plaintiff brought an action on the case, and de- 
clared on a custom in Hereforclshire for tenants to quit 
their farms at Christmas or Candlemas to reap the corn 
sown the preceding autumn. Yates, Justice, held that 
the custom could not legally extend to lessees by deed, 
though it might prevail, by implication, in the case of 
parol agreements. That, in the case of a lease by deed, 
both parties are bound by the express agreements con- 
tained in it, as that the term shall expire at such a 
day, &c. ; and, therefore, all implication is taken away. 
That, if such a custom could be set up, the Statute of 
Frauds would be thereby superseded in Hereforclshire (a). 
Accordingly the plaintiff did not recover on the custom, 
although on another count in trover, in the same declara- 
tion, he had a verdict.” 

A rule to show cause was granted. 

The case was argued on Tuesday, the 8th of J une, by 
Hill, Serjeant, Ghamhre and Lay veil, for the plaintiff, 
and Gust, Baldiuin, Balguy, and Gough, for the de- 
fendants ; when three objections were made on the part 
of the defendants, viz.: 1. That the custom was un- 
reasonable. 2. That it was uncertain. 3, That, as had 
been contended on moving for the rule, it was repugnant 
to the deed under which the plaintiff had held. 

For the plaintiff it was argued. 1. That it was not an 
unreasonable custom, because, without an express agree- 
ment, or such a custom as this, there could be no crop 
the last year of a term, for the tenant would not sow if he 
could not reap, and the landlord would not have a right 
to enter till the expiration of the term. That it was for 
the advantage of the public as much as customs for turning 
a plough or drying nets, on another person's land, which 
had been held to be good (&). That it bore a great 
analogy to the right of emblements, and was founded on 


(a) Qu. This 
argument 
seems more ap- 
plicable to 
parol leases, 
because, if a 
parol lease for 
three years 
could be ex- 
tended iu some 
degree for half 
a year longer 
by such a cus- 
tom, it might 
be said that 
this would be 
ropugniint to 
the Statute of 
Frauds. 


(5) Vide Davis, 
32 b. 
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{a) 0. B., E. or 
T. 12 W. 3. 

2 Lutw. 1517, 
1519. 


the game principle, namely, the encouragement of agri- 
culture. It was not prejudicial to any one ; not to the 
landlord, because without it his land must be unem- 
ployed and unproductive for a whole season ; nor to the 
succeeding tenant, because he would have his turn at the 
end of his term. 2. That it was sufEciently certain, by 
the reference to the residue of the lands not sown, and to 
the course and usage of husbandry in the parish. This 
is as much certainty as the nature of the subject will 
admit of ; for, if it had been that so many acres might be 
sown and reaped, that would have been incompatible with 
those variations in the proportion of ploughed land, which 
arise, at different times, from circumstances in the course 
of cultivation and husbandry. Eeasonahle is an epithet 
which suflficiently qualifies the extent of customs, and is 
generally used in pleading them ; as with regard to cus- 
tomary fines paid to the lord of a manor, estovers pre- 
scribed for by a party to be taken for the use of his 
house, &c. In the case of Bennington v. Taylor, re- 
ported in Lutwyche (a), where the defendant, in an action 
of trespass, had pleaded a right to distrain for twelve pence 
for stallage, due by prescription, for the land near every 
stall in a fair, and, on a motion in arrest of judgment, it 
was objected, that the prescription was uncertain, and 
therefore void, the quantity of land not being ascertained, 
the court held it to be certain enough, because the 
quantity was to be ascertained by the common usage of 
the fair. In all such cases, whether the quantity or 
amount is in truth reasonable or not, is for the jury to 
decide, 3. That the circumstance of the plaintiff’s lease 
in this case having been by deed, made no difference. 
There was no agreement contained in the deed, that the 
defendant would depart from the custom, although the 
parties must have known of it when the lease was 
executed. He did not claim under any parol contract 
express or implied ; and, therefore, the argument of 
repugnancy did not apply ; and the Nisi Prius case which 
had been cited, went upon mistaken reasoning. Hill, 
Serjeant, admitted, that he knew of no instance in the 
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Reports, of a similar custom to this, in the case of free- 
hold property ; hut he said that there were several with 
regard to copyholds that went much fartlier: and he 
cited JSasfcourt v. Weelces (a), wRere a custom, that the 
executors and administrators of every customary tenant 
for life, if he should die between Christmas and Lady- 
day, should hold over till the Michaelmas following, is 
stated on the pleadings (&) ; and no objection taken to it 
on the argument of the case. 

For the defendant were cited, Grantham v. Hwidey {c ) ; 
White V. Sayer (d), in which last case a custom for a lord 
of a manor '' to have common of pasture in all the lands 
of his tenants for life or years/’’ which had been pleaded 
in justification of a trespass in the land of a tenant for 
years, w^as held to be void and against law, for that such 
a privilege is contrary to the lease, being part of the thing 
demised, and different from a jDrescription to have a 
heriot from every lessee for life, because that is only 
collateral (e). A case relied on by Houghton, Justice, in 
White V. Sayer (J), in -which he said the court had decided 
that a custom for lessees for years to have half a year after 
the end of their term, to remove their utensils, was void, 
as bein^ against law ; Startup v. Dodcleridge (g), wdiere the 
court refused to grant a iDrohibition, on the suggestion of 
a modus to pay, upon request, at the rate of twm shillings 
for every pound of the improved yearly rent or value of 
the land,’’ because the yearly rent or value w^as variable 
and uncertain ; Nailor, qiii tarn, v. Scott (Ji), wdiere a 
custom having been found by a jury, ‘"that every house- 
keeper . in the parish of Wakefield having a child born 
there, should, at the time when the mother was churched, 
or at the usual time after her delivery when she should 
be churched, pay tenpence to the vicar,” the court, on a 
motion in aiTest of judgment, determined that the custom 
w^as void, being, 1. Uncertain, because the usual time for 
women to be churched was not alleged (i) ; 2. Unreason- 
able, because it obliged the husband to pay if the woman 
was not churched at all, or if she removed from the 
parish, or died before the time of churching: Carleton 


(a) T. 10 W. 
1 Lut^. 

SOI. ‘ 


(5) It ia found 
bj the special 
verdict, the 
action being 
ejectment, 

{c) T. 13 Jac. 

1 Hob. 132. 
That case, if at 
all applicable, 
seems to me to 
make for the 
plaintiff. It is 
curious in one 
respect, vis., 
that the ques- 
tion was 
brought on iu 
an action of 
debt on a com- 
mon bond con- 
ditioned for the 
payment of 20^ 
to the phiii.tiit 
if a certain 
crop of com did 
of right belong 
to him ; or, in 
other words, if 
the question of 
law was in his 
favour. 
id) B. K. M. 
i9 Jac. 1 Palm. 
211 . 

(c) Cites 21 H. 
7. 14. 

(/) B. E. M. 
ib Jac. 1 Palm. 
211 . 

(r/) E. 4 Ann. 

2 Ld. Eaym. 
1158; 2 Salk. 
C57; 1 Mod, 
60 . 

(;^) B. 2 G. 2. 

2 Ld. Eayin. 
155S. 

( i) In that case 
the custom, as 
suggested, did 
not refer to the 
usage of the 
parish. 
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(a) Cane. T. 
1728. 2 P. W. 
462. 


{h) T. 1724. 
Banb. 174. 


(c) B. R. E. 

18 G. 2, 2 Str. 
1224 


id) B. E. H. 
37 El. Cro. 
El)z. 460 ; 

5 Co. 116. 


(e) H. 3 Ed. 6. 
Moore 8 pi, 27. 

(/) C. B. M. 
18 Gr. 3. Since 
reported in 2 
Blaclisfc. 1171. 


V. BHghticell (a), where the defendant, on a bill of tithes^, 
set up a modus that "^the inhabitants of such a tenement, 
with the lands usually enjoyed therewith, should pay 
such a sum for tithe corn,” and it was held by the Master 
of the Eolls to be void for uncertainty; Harrison v. 
Sharp (6), where a modus that, “ when any of the inclosed 
pastures in a certain vill were ploughed and sown with 
corn or grain of any kind, or laid for meadow, and mowm 
and made into hay, tithes in kind were paid to the rector, 
but when eaten and depastured, then the occupier paid to 
the vicar one shilling in the pound of the yearly rent 
or value thereof, and no more, upon some day after 
Michaelmas yearly,” was held void, on the authority of 
Startup V. Bodderidge; Wilkes v. Broadbent (c), where 
the Court of Common Pleas, and afterwards, on error 
brought, the Court of King’s Bench, held a custom found 
by verdict, for the lord of a manor, or the tenants of his 
collieries who had sunk pits, to throw the earth and coals 
on the land near such pits, such land being customary 
tenement and part of the manor, there to continue, and to 
lay and continue wood there for the necessary use of the 
pits, and to take coals so laid, away in carts, and to burn 
and make into cinders coals laid there, at their pleasure,” 
to be void, because among other reasons, the word near 
was too vague and uncertain; Oland y,' B urdiDick{d)^ 
where a feme copyholder durante viduitate, having sowed 
the land, and then married, it was determined that the 
lord should have the corn, upon the principle, that when 
the interest in land is determined by the act of the party, 
he shall not have the crop : an anonymous case in 
Moore (e), where it was held, that a custom, that lessee 
for years should hold for half a year over his term,” was 
bad ; J?oe, lessee of Bree v. Lees (/), where, in an eject- 
ment to recover a farm of about sixty acres, of which fifty- 
one were inclosed, and nine lay in certain open fields, a 
special case was reserved, which stated a custom, ''that 
when a tenant took a farm, in wdiich there was any open 
field, more or less for an uncertain term, it was considered 
as a holding from three years to three years ;” and though 
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the court decided against the custom on other gi’oimds, 
yet, by their reasoning, it clearly appeared that they 
thought it void for uncertainty, because the quantity of 
open ground was not ascertained, and one rood might 
determine the tenure of 100 acres of land inclosed. 

Besides the above authorities (a), the case before Yates, (a) 4 Co. 51 h. 

Justice, was much relied on. It was admitted, that, in 

cases where the usual crop of the country is such, that it ^ 

^ were also cited 

cannot come to maturity in one year, a right to hold over for the general 
after the end of the term, in a parole demise, may be L^ing^cus-^^ 
raised by implication ; as where saffron is cultivated, in 
Cambridgeshire; liquorice, near Pontefract; or tobacco^ 
which formerly used to be planted in Lincolnshire ; but 
it was contended, that, in such cases, a lease by deed 
would preclude such implication, as the parties must be 
supposed to have described all the circumstances relative 
to the intended tenure in the written instrument. Such 


a custom as that set up, in the present case, could not, it 
was said, be of sufEcient antiquity with respect to leases 


by deed, as, in the time of Richard I,, and long afterwards, 

. . . . , (^) The new 

tenants had no permanent interest in their lands ; or, if style com- 

there could be such a custom, the plaintiff’s lease could of January, 

not be within it, because the custom must have applied to 

the 1st of May, old style, and this lease was made and were admitted 

1 T o i rt its full ex- 

commenced after the alteration was introduced by 24 tent, no cus- 


Geo. 2, c. 23 (6). 


tom could exist 
■where a certain 


The court took time to consider ; and this day, Lord , 

^ mouth made 


Mansfield delivered their opinion as follows : part of it, as, 

Lord Mansfield . — We have thought of this case, and 'we forme^^ 

are all of opinion, that the custom is good. It is just, for 

he who sows ought to reap, and it is for the benefit and nominal day 

. . . T , . vas continually 

encouragement of agriculture. It is, indeed, against the deviating, by 

general rule of law concerning emblements, which are not thenaTurauSy. 


allowed to tenants who know when their term is to cease, 
because it is held to be their fault or folly to have sown, s. i, giving 
when they knew their interest would expire before they emble- 
could reap (c). But the custom of a particular place may ^^^^Lpy until 
rectify what otherwise would be imprudence or folly. The tbe end of the 
lease being by deed does not vaiy the case. The custom bis tenancy.] 


YOL. I. 
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does not alter or contradict the agreement in the lease ; 

sxiperadds a right which is consequential to the 

0. B. M. 19 taking, as a heriot may be due by custom, although not 
Geo. 3, 2 Black. ^ i / n 

1225, where it mention ed in the grant or lease (a). 

The rule discharged (5). 

there is a taking 

from Old Lady- day (5th April), the custom of most countries would entitle the lessee to enter 
upon the arable at Candlemas (2nd of February), to prepare for the Lent corn, without any 
special words for that purpose, i.e. in a written agreement for seven years ; for the court were 
speaking of such an agreement. 

(h) Judgment was accordingly entered for the plaintiff, upon which a writ of error was 
brought, in the Exchequer Chamber, and the defendant assigned for errors, “that the custom 
contained and set forth, &c., is a custom void in law, and is contrary to and inconsistent with 
the^ said indenture of lease in the said replication mentioned.’' The case was argued at 
Serjeants’ Inn, before the Judges of C. B,, and the Barons of the Exchequer, by Balgiiy^ for 
the plaintiff in error, and Cliamhre for the defendant. The objection to the reasonableness of 
the custom was abandoned. In T. 21 G. (27th June, 1781), Lord ZougJiborough delivered the 
unanimous opinion of the Court of Exchequer Chamber, that the custom was good, and the 
judgment was afilrmed. 


Few questions are of more fre- 
quent practical occurrence than 
those which involve the admissi- 
bility of parol evidence of custom 
and usage for the purpose of 
annexing incidents to, or explain- 
ing the meaning of, written con- 
tracts. In one of the later cases 
on the subject, the following lumi- 
nous account of this head of the 
law was given by Parke, B., deli- 
vering the judgment of the Court 
of Exchequer. 1 M. & W. 474. 

It has been long settled,” 
(said his lordship,) that in com- 
mercial transactions extrinsic evi- 
dence of custom and usage is 
admissible to annex incidents to 
written contracts in matters with 
respect to which they are silent. 
The same rule has also been ap- 
plied to contracts in other trans- 
actions of life, in which known 
usages have been established and 
prevailed ; and this has been done 
upon the principle of premmp^ 


tion that in such transactions , the 
parties did not mean to express 
in writing the whole of the con- 
tract by which they intended to be 
hound, but to contract with re- 
ference to those known usages. 
Whether such a relaxation of the 
common law was wisely applied 
where formal instruments have 
been entered into, and particularly 
leases under seal, may well be 
doubted ; but -the contrary has 
been established by such autho- 
rity, and the relations between 
landlord and tenant have so long 
been regulated upon the supposi- 
tion that all customary obligations 
not altered by the contract are to 
remain in force, that it is too late 
to pursue a contrary course ; and 
it would be productive of much 
inconvenience if this practice were 
now to he distui'hed. The com- 
mon law, indeed, does so little to 
prescribe the relative duties of 
landlord and tenant, since it leaves 
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tlie latter at liberty to pursue any 
course of management he pleases, 
provided he is not guilty of waste, 
that it is by no means surprising 
that the court should been favour- 
ably inclined to the introduction 
of those regulations in the mode 
of cultivation, which custom and 
usage have established in each 
district to be the most beneficial 
to all parties. 

Accordingly, in WlgglesivoTth 
V. Dallison, afterwards affirmed 
on a writ of error, the tenant 
■was allowed an away-going crop, 
though there was a formal lease 
under seal. There the lease was 
entirely silent on the subject of 
sucli a right ; and Lord Mansfield 
said the custom did not alter or 
contradict the lease, but only 
added something to it. 

The question subsequently 
came under the considei'ation of 
the 001111: of King’s Bench in 
Senior v. Armitage, reported in 
Mr. Holt’s JS'isi Prius Gases, p. 
197. In that case, which w^as an 
action by a tenant against his 
landlord for a compensation for 
seed and labour, under the de- 
nomination of tenant-right, Mr, 
Justice Bayley, on its appearing 
that there was a -wnitten agree- 
ment between the parties, non- 
suited the plaintiff. The court 
afterwards set aside that nonsuit, 
and held, as appears by a manu- 
script note of that learned J udge, 
that though there was a -written 
contract between landlord and 
tenant, the custom of the country 


would still be binding, if not in-, 
consistent with the terms of such 
written contract ; and that, not 
only all common lavr obligations, 
but those imposed by custom, 
were in full force where the con- 
tract did not vary them. Mr- 
Holt appears to have stated the 
case too strongly ivhen he said 
that the court held the custom to 
be ojDerative, " unless the agi'ee- 
ment in express terms excluded 
it ; ’ and probably he has not 
been quite accurate in attributing, 
a similar opinion to the Lord 
Chief Baron Thompson, who 'pre- 
sided on the second trial. It 
wmuld appear that the court held 
that the custom operated, unless 
it could be collected from the 
instrument, either expressly or 
impliedly, that the parties did 
not mean to be governed by it. 

On the second trial, the Lord 
Chief Baron Thompson held that 
the custom prevailed ; although 
the mitten instrument contained 
an express stipulation that all the 
manure made on the farm should 
be spent on it, or left at the end 
of the tenancy, without any com- 
pensation being paid. Such a 
stipulation certainly does not ex- 
clude by implication the tenant’s 
right to receive a compensation 
for seed and labour. 

“ The next reported case on 
this subject is Wehh v. Plummer, 
2 B. & A. 750 ; in "which there was 
a lease of down lands, wfitii a cove- 
nant to spend all the produce on 
the premises, and to fold a fiock 

IT N 2 
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of sheep upon the usual part of 
the farm ; and also, in the last 
year of the term, to carry out the 
manure on parts of the fallowed 
farm pointed out by the lessor, the 
lessor paying for the fallowing 
land and carrying out the dung, 
but nothing for the dung itself, 
and paying for grass on the 
ground and threshing the corn. 
The claim was for a customary 
allowance for foldage (a mode of 
manuring the ground) ; but the 
court held, as there was an ex- 
press provision for some payment, 
on quitting, for the things cove- 
nanted to be done, and an omis- 
sion of foldage^ the customary 
obligation to pay for the latter 
was excluded. No doubt could 
exist on that ; the language in 
the lease was equivalent to a sti- 
pulation that the lessor should 
pay for the things mentioned, and 
no more. 

The question then is, whether 
frorn the terms of the lease now 
under consideration, it can be col- 
lected that the parties meant to 
exclude customary allowance for 
seed and labour.’^ 

■ In the case from which the 
above is extracted, viz., Hutton 
V. Warren, 1 M. & W. 466, a 
custom by which the tenant, culti- 
vating according to the course of 
good husbandry, was entitled, on 
quitting, to receive a reasonable 
allowance in respect of seed and 
labour bestowed on the arable 
land in the last year of his tenancy, 
and was bound to leave the manure 


for the landlord, if he would pur- 
chase it, was held not to be ex- 
cluded by a stipulation in the lease 
that he would consume three- 
fourths of the hay and straw on 
the farm, and spread the manure 
arising therefrom, and leave such 
of it as should not be so spread 
on the land, on receiving a reason- 
able price for it. 

From the above luminous judg- 
ment of Baron Parke it may be 
collected, that evidence of custom 
or usage will be received to annex 
incidents to written contracts on 
matters with respect to which they 
are silent. 

1st. In contracts between land- 
lord and tenant. 

2nd. In commercial contracts. 

3rd. In contracts in other trans- 
actions of life, in which known 
usages have been established and 
prevailed. 

But that such evidence is only 
receivable when the incident which 
it is sought to import into the 
contract is consistent with the 
terms of the written instrument. 
If inconsistent, the evidence is not 
receivable, and this inconsistency 
may be evinced, — 

1st. By the express terms of the 
written instrument. 

2nd. By implication therefrom. 

With respect to the first class of 
cases in which the evidence has 
been received, viz., that of con- 
tracts between landlord and tenant, 
that is so thoroughly discussed in 
Hutton V, Warren, part of the 
judgment in which is above set 
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out, and in Wigglesivortk v. Dalli- 
son, the principal case, that it 
seems unnecessary to say more on 
that head of the subject. See 
Holding v. Pigott, 7 Bing. 465 ; 
Roberts v. Barker, 1 C. & M. 803 ; 
Hughes v. Gordon, 1 Bligh. 287; 
Glvnan v. Cooke, 2 Sch. & Lef. 
22 ; White v. Bayer, Palm. 211 ; 
Fiirley v. Wood, 1 Esp. 198 ; JDoe 
V. Benson, 4 B. & A. 588. Where 
there is a custom to pay for fal- 
lows, &c., and no incoming tenant, 
there is an implied contract on 
the part of the landlord to pay 
according to the custom, Faviell t. 
Gaskoin, 7 Exch. 273. [In Mun- 
cey V. Dennis, 1 H. & N, 216, a 
custom of the country binding the 
incoming tenant to pay the out- 
going tenant for straw left on the 
farm, was held not to be excluded 
by a provision in the lease to the 
outgoing tenant that all straw 
should during the term be con- 
sumed, and the manure used, on 
the premises. A custom not of 
the country, but prevalent between 
the owner and tenants of a par- 
ticular landed estate, is not bind- 
ing on a tenant who becomes such 
without notice of its existence : 
Womersley v. Dally, 26 L. J. Exch. 
219.] 

With respect to contracts com- 
mercial, it has been long estab- 
lished that evidence of a usage 
of trade applicable to the contract, 
and which the parties making it 
knew, or may be reasonably pre- 
sumed to have knovm, is admis- 
sible for the purpose of importing 


terms into the contract respecting 
which the written instrument is 
silent. The words usage of 
trade” are to be understood as 
referring to a particular usage 
to be established by evidence, 
and perfectly distinct from that 
general custom of merchants, 
which is the universal established 
law of the land, which is to be 
collected from decisions, legal 
principles, and analogies, not from 
evidence in pa'is, and the know- 
ledge of which resides in the 
breasts of the judges. (See Val- 
lejo V. Wheeler, Loift. 631 ; Eden 
V. E. 7. Company, 1 Wm. Black. 
299, 2 Burr. 1216 ; [Brandao v. 
Barnett, 3 C. B. 519, 530 ; Buse 
V. Pompe, 8 C. B. N. S. 86 ;] sed 
vide Haille v. Brtiith, 1 B. & P. 
563, in 'which evidence of the 
general custom of merchants was 
received.) This distinction, indeed, 
between the general custom of 
merchants, which is part of the law 
of the realm, ar^d the particular 
usages of certain particular busi- 
nesses, was not, it seems, so clearly 
marked in former times as it is 
now ; thus we find BuUer, Justice, 
saying, 2 T. R p. 73, that within 
the last thirty years (his lordship 
spoke in 1787) the commercial 
law of this country has taken a 
very different turn from what it 
did before. Before that period we 
find that, in courts of law, all the 
evidence in mercantile cases was 
thrown together; they w’ere left 
generally to a jury, and produced 
no established principle. From 
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that time we all know the great 
study has been to find some cer- 
tain general principles which shall 
be known to all mankind ; not 
only to rule the particular case 
then under consideration, but to 
serve as a guide for the future.” 

:But with regard to particular 
commercial usages, evidence of 
them is admissible either to in- 
graft terms into the contract, as 
in those cases concerning the time 
for which the underwriters’ liability 
in respect of the goods shall con- 
tinue after the arrival of the ship, 
Hohle V. Kennaway, Dougl. 510, 
and see the observations on this 
case in Ougier v. Jennings y 1 
Camp. 503, n. ; Moon v. Ouar- 
dians of Witney Union, 3 Bing. 
"N. 0. 817 ; or to explain its terms, 
as was done in Udhe v. Walters, 
3 Camp. 16, by showing that the 
Gulf of Finland, though not so 
treated by geographers, is con- 
sidered by mercantile men part of 
■the Baltic, ui Hutchinson v. 
Bowher, 5 M. & W. 535, where it 
was proved that good barley and 
fine barley signified in mercantile 
usage different things. So in 
■Brown v. Byrne, 3 E. & B. 703, 
a case very elaborately argued at 
the bar, a bill of lading which 
made the goods deliverable at 
Liverpool to order or assigns, ''he 
or they paying freight for the said 
.goods five-eighths of a penny per 
pound, with 5 per cent, primage 
and average accustomed,” was 
held not to exclude the operation 
.of 'E custom in the trade at Liver- 


pool, by which three months’ dis- 
count was deducted from bill of 
lading freights of goods coming 
from, amongst others, the port of 
shipment. In the marginal note, 
the court are said to have held 
that this custom controlled the 
bill of lading; perhaps it would 
be better to have said that it was 
not inconsistent with it. [See 
Lucas V. Bristowe, E. B. & E. 907 ;] 
In a modern case in the Exchequer, 
{Cuthbert v. Gumming, 10 Exch. 
809 ; affirmed 11 Exch. 405,] that 
of Brown v. Byrne was approved 
of. [See also Fctlkner v. Earle, 
32 L. J. Q. B. 124 ; in Field v. 
Lelean, Exch. Cham. 6 H. & N. 
617; 30 L. J. Exch. 168, evi- 
dence of a usage amongst brokers 
that on the sales of mining 
shares the seller is not bound to 
deliver without contemporaneous 
payment, was held admissible to 
show that the defendant was not 
entitled to have the shares which 
he had bought from the plaintiff 
delivered to him before pa 3 rment, 
although by the bought and sold 
notes payment of the price was to 
be made, half in two, half in four 
months, and nothing was thei’e 
said as to the time of delivery. 
This case goes beyond any other, 
but it can be questioned in Bom. 
Proc.‘ only. Upon the question 
whether this case overrules Spar- 
_ tali V. Benecke, 10 0. B. 312, 
see the judgment of Williams, 
J., in Field v. Lelean. See 
also Qodts V. Rose, 17 C. B. 
229.] See further Robertson v. 
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Glao'he, 1 Bing. 445 ; Bottomley 
V. Forbes, 5 Bing. N. C. 123 ; 
Moxoii V. Atkins,, 3 Camp. 200 ; 
Vcdlance v. Dewar, 1 Camp. 403, 
et notas; Cochran v. Metburg, 3 
Esp. 121 ; Birch v. Depeyster, 1 
Stark. 210, 4 Camp. 385 ; DoncdcB 
son V. Forster, Abb, on Shipp, 
part 3, cap. 1 ; Baker v. Payne, 1 
Ves. jun. 459 ; Eaitt v, Mitchell, 
4 Camp. 156 ; Lethidiers Case, 2 
Salk. 443 ; Charaiid v. Anger- 
stein, Peake, 43 ; Bold v. Rayner, 

1 M. & W. 446 ; Poiuell v. Horton, 

2 Bing. N. C. 668 ; Boiuman v. 
Horsey, 2 M. & Rob. 85 ; [Elliott 
V. Wilson, 7 Bro’vvn P. C. 459 ; 
Jones V. Clarke, 2 H. & N. 725 ; 
Allan V. Sundiiis, 1 H. & C. 123 ; 
The Russian Steaon Navigation 
Trading Co. v. Silva, 13 C. B. 
N. S. 610.] And, as to evidence 
of a usage to pay an agent. Hutch 
V. Carrington, 5 C. & P. 471 : for 
a factor to sell in his own name, 
Johnston v. Ushorne, 11 A. & E. 
549 ; that '' sold 18 pockets Kent 
hops at 100s.” means in the hop 
trade 100s. per cwt., Spicer v. 
Cooper, 1 Q. B. 424 ; that in turn 
to deliver,” in a charter-party to 
Algiers means at a particular spot 
in the port for a particular pur- 
pose, Robertson v. Jackson, 2 C. 
B. 412 ; [(as to the term "'to load 
in regular turn,” see Hudson v. 
Clementson, 18 C. B. 213 ; Lavj- 
son V. Bur ness, 1 H. & C. 396) j 
that bale ” in the Gambier trade 
means a compressed package, 
weighing on the average two cwt., 
Gorrisen v. Perrin, 2 C. B. N. S. 


681 ; that oil is wet ” if it con- 
tains any water, however little, 
Warde v. Steicart, 1 C. B. N. S. 
88 ;] to show" the meaning of the 
description about ” so many 
quarters, in a delivery order, 
Moore v. Carnpjhell, 10 Exch, 
323 ; to explain the sense in 
which the word “London” wns 
employed, Malian v. May, 13 M. 
& W. 511 ; [an article sold in 
London as “ Calcutta linseed,” (for 
which there wns a market there,) 
was held to answer the descrip- 
tion, although it contained about 
15 per cent, of tares, rape, and 
mustard, on the ground that the 
admixture of foreign substances 
w"as not so great as to destroy the 
distinctive character of the article, 
and prevent its jDassing in the 
market under the name given to it 
in the contract, Wider v. Schilizzi, 

17 a B. 619.] 

Ill Sutton V. Tatham, 10 A. & 
E. 27, it was laid down that a 
person employing a broker on the 
Stock Exchange, impliedly gives 
him authority to act in accordance 
Avith the rules there established, 
though the lAiincipal be himself 
ignorant of them. And in Bay life 
V. Butterworth, 1 Exch. 416, Sut- 
ton V. Tatham vrus expressly ap- 
proved of by Parke, B., and Rolfe, 
B. ; and Alderson, B., laid doAvn 
the laAv generally, that “ a person 
who deals in a particular market 
must be taken to deal according 
to the custom of that market, and 
he Avho directs another 'to make 
a contract at a particular place 
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must be taken as intending that 
the contract may be made accord- 
ing to the usage of that place ” 
[Acc. Taylor v. Stray ^ 2 C. B. N. 
S. 175 ; Stray v. Russell, 1 El. & 
EL 888 ; 29 L. J. Q. B. 115 ; 
Smith V. Undo, 5 G B. N. S. 587; 
Greaves v. Legge, 11 Exch. 642, 
S. 0, in error, 2 H. & N. 216 ; Lloyd 
V. Quibert, 35 L. J. Q. B. per 
curiam.] And Parke, B,, dis- 
tinguished the cases of Oahay v. 
Lloyd, 3 B. & C. 793, and Bartlett 
V. Pentland, 10 B. & G 760, in 
which the usage of Lloyd’s Coffee- 
house was held not to be binding 
on persons who were not shown to 
have been cognizant of, or to have 
assented to it, on the ground that 
in Bayliffe v. Butterworth, the 
question was as to the authority 
which the broker received. In 
Stewart v. Cauty, 8 M. & W. 160, 
a rule of the Liverpool Stock Ex- 
change was admitted in evidence 
between parties not members of 
it, upon a question what was a 
reasonable time for the completion 
of a sale of shares made at Liver- 
pool through the agency of brokers. 
See further, Steivart v. Aberdein, 
4 M. & W. 211. [Gabay v. Lloyd 
has been confirmed by Sweeting 
V. Pearce, 7 C. B. N. S. 449, 
affirmed in error, 9 C. B. N. S. 
534; 30 L. J. G P. 109, in 
which latter case the principle 
laid down in Scott v. Irving, 1 B. 
& Ad. 606, is adopted, namely, that 
ausage to substitute another person 
as debtor to the principal can only 
bind those who have notice of it.] 


So in a case not falling within 
the head of mercantile contracts, 
evidence has been received to 
show that by the custom of a par- 
ticular district the words '' 1000 
rabbits” meant 1200 rabbits. 
Smith V. Wilson, 3 B. & Ad. 728 ; 
and see Clayton v. Oregson, 5 A. 
& E. 302. So in Reg, v. StoJce- 
upon-Trent, 5 Q. B. 303, an agree- 
ment in writing to serve B. from 
11 Nov., 1815, to 11 Nov., 1817," 
at certain wages, to lose no time 
on our own account, to do our 
work well, and behave ourselves 
in every respect as good servants,” 
was considered capable of expla- 
nation by a usage in the particular 
trade for servants, under similar 
contracts, to have certain holidays 
and Sundays to themselves. See 
Phillips V. Innes, 4 Cl. & Fin. 234. 
Also in Grant v. Maddox, 15 M. & 
W. 737, an agreement by the 
manager of a theatre to engage 
an actress “for three years, at a 
salary of U,, 61, and 71 per week 
in those years respectively,” was 
explained by the usage of the 
theatrical profession to mean that 
the actress was to be paid only 
whilst the theatre was open for 
performance. [In Parker v. Ih- 
betson, 4 C. B. N. S. 346, a custom 
that the yearly hiring of a clerk is 
determinable by a month’s notice 
■at any time, was held not incon- 
sistent with a provision in the 
agreement, that at the end of the 
year the employer, if satisfied with 
the amount of business done, 
would make an addition of SOL to 
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the stipulated salaiy.] So, again, 
in Evans v. Pratt, 3 M. & G. 759 ; 
4 Scott, N. E. 370, S. G, in a 
memorandum as to a race, the run 
described was ^^four miles across 
a country,” and evidence was ad- 
mitted to show that in sporting 
parlance the meaning of those 
words is straight across over all 
obstructions without liberty to go 
through open gates. So if A. and 
B. were to agree for a lease, it 
would be implied from custom 
that the lessor should prepare and 
the lessee pay for it. Grissell v. 
Robinson, 3 Bing. IST. C. 11. Al- 
though in general, upon a sale of 
property, the vendee who is to 
bear the expense of the convey- 
ance ought to prepare it. Price v. 
Willimis, 1 M. & W. 6 ; Poole v. 
Hill, 6 M. & W. 835 ; Stejphens v. 
Be Medina, 4 Q. B. 422. See, 
however. Doe d. Clarke v. Stihvell, 
8 A. & E. 645. [As to the liability 
by usage of a man about to marry 
to pay his wife’s solicitor for pre- 
paring her maniage settlement, 
see Helps v. Clayton, 17 C. B. 
K S. 553 ; 34 L. J. C. P. 1. In 
The North Staffordshire Rail, 
Co, V. Peek, E. B. & E. 986, the 
majority of the court held that the 
terms in a letter to carriers from 
their customer, ‘^Please send the 
marbles not insured’' were to be 
read according to the under- 
standing of language between 
carriers and their customers,” and 
construed as a request to carry 
the marbles at the customer’s 
risk. But this decision turned 


uj>on the construction of a statute, 
and was reversed in the House 
of Lords, 10 H. of L. Ca. 473 ; 32 
L. J. Q. B. 241,] 

But the admissibility of evi- 
dence of custom to explain the 
meaning of a word used in any 
contract whatever, is subject to 
this qualification, viz., that if an 
act of parliament have given a 
definite meaning to any particular 
word denoting weight, measure, 
or number, it must be understood 
to have been used with that 
meaning, and no evidence of cus- 
tom will be admissible to attribute 
any other to it ; per curiam in 
Smith Y. Wilson; see also Hockin 
V. Cooke, 4 T. R 314 ; The Master 
of St. Cross V. Lord Hoivard de 
Walden, 6 T. R. 338 ; Winy v. 
Erie, Cro. Eliz. 267 ; Noble v. 
Burrell, 3 T. R. 271. In Boe v. 
Lea, 11 East, 312, it was held 
that a lease by deed of lands since 
the new style, to hold from the 
feast of St. Michael, must mean 
Neto Michaelmas, and could not 
be shown by parol evidence to 
refer to Old Michaelmas. In 
Fiirley v. Wood, 1 Esp. 198, 
Runn. Eject. 112, Lord Kenyon 
had, under similar circumstances, 
admitted parol evidence of the 
custom of the country to explain 
the meaning of the word Michael- 
mas ; and the court, in Boe v. Lect, 
on hearing that case cited, asked 
whether the holding there was by 
deed, which it does not appear to 
have been; and to which it may 
be added, that it appears pos- 



554 


WIGGLESWOETH V, DALLISOK. 


sible that it was not even in 
writing. 

In Doe V. Benson^ 4 B. & A. 
588, evidence of the custom of the 
country was held admissible for 
the purpose of showing that a 
letting by jparoL from Lady-day, 
meant from Old Lady-day, The 
court referred to Furley v. Wood, 
and distinguished that case from 
Doe V. Lea, on the ground that 
the letting there was by deed, 
“ which,'' said Holroyd, Justice, 
'' is a solemn instrument ; and 
therefore parol evidence was inad- 
missible to explain the expression 
Lady-day there used, even sup- 
posing that it was equivocal." It 
is perhaps not easy to conceive a 
distinction, founded on principle, 
between the admissibility of evi- 
dence to explain terms used in a 
deed, and terms used in a written 
contract not under seal : for 
though, when the terms of a deed 
are ascertained and understood, 
the doctrine of estoppel gives 
them a more conclusive effect 
than those of an unsealed instru- 
ment; yet the rule that parol 
evidence shall not be admitted to 
vary the written terms of a con- 
tract, seems to apply as strongly 
to a contract without a seal as 
with one ; while, on the other 
hand, it- appears from the prin- 
cipal case of Wigglesivorth v. Dal- 
lison, without going further, that 
in cases where parol evidence is 
in other respects admissible, the 
fact that the instrument is under 
seal forms no insuperable obstacle 


to its reception. Nor does it seem 
necessary, in order to prevent a 
contradiction between Doe v. Lea, 
and Doe v. Benson, and Furley v. 
Wood, to establish any such dis- 
tinction between deeds and other 
written instruments ; for in Doe v. 
Benson, the letting seems not to 
have been in writing, so that the 
objection to the admission of parol 
evidence, founded upon the nature 
of a written instrument, did not 
arise. In Furley v. Wood the 
letting was perhaps also by mere 
parol ; and though the evidence 
was, it is true, offered to explain 
the notice to quit, still it may be 
urged, that when the holding was 
once settled to commence from 
Old Michaelmas, the notice to 
quit, which probably contained 
the words at the expiration of 
your term," or something ejusdem 
generis, must be held to have had 
express reference to, and to be 
explained by it. We must not 
therefore, it is submitted, too 
hastily infer that parol evidence 
of custom would be receivable to 
explain a word of time used in a 
lease in writing, but not under 
seal. 

Doe V. Lea was acted upon by 
the Court of Common Pleas in 
Smith V. Walton, 8 Bing. 238, 
where the defendant avowed for 
rent payable '"at Martinmas to 
^oit, November 23rd the plaintiff 
pleaded non tenuit ; and a holding 
from Old Martinmas having been 
proved, the court thought that the 
words after the videlicet must be 



WIGGLESWOKTH V. BALLISO^^. 


555 


rejected, as inconsistent with the 
term Martinmas, which they 
thought themselves bound by 
statute to interpret November 
11th; that no evidence was ad- 
missible to explain the record; 
and that there was, therefore, a 
fatal variance between it and the 
evidence ; see Hochin v. Goohe, 
4 T. E. 314 ; The Ifaster of St 
Cross V. Lord Hoiuavdj de Walden, 
6 T. E. 338 ; Kearney v. King, 2 
B. & A. 301 ; Sproide v. Legge, 1 
B. & G 16. [Hogg v. Berrington, 
2 F. & F. 246 ; as to weights, see 
Hughes v. Humphreys, 3 E. & B. 
954 ; Giles v. Jones, 11 Exch. 
393.] 

However, evidence of usage, 
though sometimes admissible to 
add to, or explain, is never so to 
vary, or to contradict, either ex- 
pressly or by implication, the 
terms of a written instrument. 
Magee v. Atkinson, 2 M, & W. 
442 ; Adams v. Wordley, 1 M. & 
W. 374; Trueman v. Loder, 11 
A & E. 589 ; [see Humfrey v. 
Bale, E, B. & E. 1004,] Thus, in 
Yeates v. Pym, 6 Taunt. 445, in 
an action on a warranty of pHme 
singed bacon, evidence was offered 
of a usage in the bacon trade, that 
a certain latitude of deterioration 
called average taint ” was allowed 
to subsist before the bacon ceased 
to answer the description of prime 
bacon. This evidence was held 
inadmissible, first at JYisi Prius, 
by Heath, Justice, and afterwards 
by the Court of , Common Pleas. 
In Blackett v. Royal Exchange 


Insurance Company, 2 Tjuwh. 
266, which was an action on a 
poKcy upon ship, boat, and 
other fimiitiiref evidence was 
offered that it was not the usage 
of underwriters to pay for boats 
slung on the davits on the larboard 
quarter ; but was rejected at Kisi 
Prius, and the rejection confirmed 
by the Court of Exchequer. The 
objection,” said Lord Lyndhimst, 
delivering judgment, to the parol 
e\udence is, not that it was to 
explain any ambiguous words in 
the policy, or any words which 
might admit of doubt, or to intro- 
duce matter upon which the policy 
was silent, but that it was at direct 
variance with the words of the 
policy, and in jfiain opposition to 
the language it used, viz,, that 
whereas the policy imported to be 
upon ship, furniture, and apparel 
generally, the usage is to say that 
it is not upon furniture and ap- 
parel, generally, but upon part 
only, excluding the boat. Usage 
may be admissible to explain what 
is doubtful, but it is never admis- 
sible to contradict what is plain.” 
[See also Suse v. Pompe, 8 G. B. 
N. S. 538, where evidence was 
given of a usage in London that 
on non-payment by the acceptor 
of a bill of exchange drawn and 
indorsed in England, and payable 
abroad at a cei*tain rate of ex- 
change, the holder is entitled at 
his election to recover from the 
drawer either the re-exchange or 
the amount which he paid for the 
bill. This evidence was held inad- 
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missible, as coEtraclictiiig the terms 
of the bill.] In Roberts v. Barker, 
1 C. & M. 808, the question was 
whether a covenant in a lease, 
whereby the tenant bound himself 
not, on quitting the land, to sell 
or take away the manure, but to 
leave it to be expended by the 
succeeding tenant, excluded the 
custom- of the country, by which 
the outgoing tenant was bound to 
leave the manure, and was entitled 
to be paid for it. The court held 
that it did. It was contended,’’ 
said Lord Lyndhurst, delivering 
judgment, ^'that the stipulation to 
leave the manure was not incon- 
sistent with the tenant’s being 
paid for what was so left, and that 
the custom to pay for the manure 
might be engrafted on the engage- 
ment to leave it. But if the par- 
ties meant to be governed by the 
custom in this respect, there was 
no necessity for any stipulation, as, 
by the custom, the tenant would 
be bound to leave the manure, 
and would be entitled to be paid 
for it. It was altogether idle, 
therefore, to provide for one part 
of that which was sufficiently pro- 
vided for by the custom, unless it 
was intended to exclude the other 
part.” Accord. Clarke v. Roy- 
stone, 13 M. & W. 752. See fur- 
ther, Reading v. Menham, 1 M. & 
Rob. 236 ; [Clarke v. Westrojpe, 18 
C. B. 765] ; Foster v. Mentor Life 
Assurance, 4 E. & B. 48. Hall 
v. Janson, 4 E. & B. 500, was an 
action upon a policy of marine in- 
surance in the ordinary form, in 


which the interest was declared 
to be on money advanced on 
account of freight,” and the count 
alleged the interest to be in the 
shipowner, and that it became 
subject to a general average con- 
tribution : a plea to that count 
stating a custom of London, where 
the policy w^as made, that insur- 
ance upon money advanced on 
account of freight ” should not be 
liable for a general average, was 
held bad, the custom alleged being 
inconsistent with the terms of the 
policy. 

[Terms not incidental to those 
expressed in the written contract 
cannot be annexed to it by oral 
evidence of a particular usage of 
trade. Thus a charterer of a vessel 
for a voyage from here to China, 
the ship to be consigned to his 
agents there, free of commission, 
sought in vain upon the strength 
of a particular custom to add to 
the charter a term that the agents 
in China should be entitled to 
procure charters for the return 
voyage from China and be paid 
commission on the amount of 
freight mentioned in such char- 
ters, Philips V. Baird, 1 H. & N. 
214. Parol evidence is inadmis- 
sible to show that the parties to a 
written contract intended to ex- 
clude the incorporation into it of 
a customary incident, Fawkes v. 
Lamb, 31 L. J. Q. B. 98. 

A case occurred a few years 
ago {Humfrey v. Dale, 7 E. & 
B. 266, in error, E. B. & E. 1004), 
in which it should seem that not 
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merely a term but a party, was on 
oral evidence of a custom added to 
a contract in writing. The action 
was against Dale, Morgan, & Co., 
brokers, for not accepting ten tons 
of oil alleged in the declaration to 
have been sold to them by the 
plaintiff, and it was held to be 
maintainable, first by the Q. B. 
and afterwards in C. S., Martin, 
B., Willes, J., and Channell, B., 
dissenting. These were the facts : 
The plaintiff had employed T. & 
M., brokers, to sell the oil for him, 
and one Schenk employed the de- 
fendants to buy it. The brokers 
met, and the sale was effected, but 
the only written documents which 
could be produced as evidence of 
it were, first, a sale note of the oil 
signed by the defendants, which 
commenced thus, Sold this day 
for Messrs, T, & M, to our prin- 
cipalsf and ended with the sig- 
nature, Dale, Morgan, & Co., 
brokers,” and '' a quarter per cent, 
brokerage to D., M. & Co. ; ” se- 
condly, a sale note signed by T. & 
M, “brokers,” and which com- 
menced thus : “ Sold to Bale, 
Morgan, dk Co., for account of Mr. 
Humphrey'' (the plaintiff), and 
ended with the clause, “ quarter 
per cent, brokerage to D., M., & 
Co., half to us.” The first of these 
notes was sent by the defendants 
to T. & M., the second by T. & M. 
to the plaintiff. There *was evi- 
dence of usage of the particular 
trade that whenever a broker buys 
or sells without disclosing his 
principal, he is himself personally 


liable to be looked to as buyer or 
seller, and that it was in accord- 
ance with the usual practice in 
such cases that T. & M. had not 
sent the defendants a note of the 
contract. The defendants did not 
disclose their principal until after 
tender of the oil and after he had 
become insolvent. The Court of 
Q. B. held the evidence of usage 
to be admissible. They considered 
that by necessary implication the 
defendants had in the first note 
said that they had hought for their 
principals, and though they said 
they sold for T. & M. they had 
shown, as they might, that T. & 
M. were only agents for the plain- 
tiff. The court then proceeded to 
say that “ the plaintiff did not 
seek, by the evidence of usage, to 
contradict what the tenor of the 
note primarily imported, namely, 
that this was a contract which 
the defendants made as brokers. 
The evidence indeed is based on 
this : the usage can have no ope- 
ration except on the assumption 
of their having so acted, and of 
there having been a contract made 
with their principal. But the 
plaintiff, by the evidence, seeks to 
show that according to the usage 
of the trade, and as those con- 
cerned in the trade understand 
the words used, they import 
something more; namely, that if 
the buying broker did not dis- 
close the name of his principal it 
might become a contract with him 
if the seller pleased. Supposing 
this incident had been expressed 
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oa the face of the note, there 
•would have been no objection to 
it, as affecting* the validity of the 
contract ; for the effect of it 
would only have been that the 
sale might be treated by the ven- 
dor as a sale to the broker, unless 
he disclosed the name of his prin- 
cipal ; if he did that, it remained 
a sale to the principal, assuming, 
of course, the broker s authority 
to bind him.” The court ad- 
mitted that in one sense the evi- 
dence varied the contract. In 
a certain sense every material in- 
cident which is added to a written 
contract varies it, makes it dif- 
ferent from what it appeared to 
be, and so far is inconsistent with 
it. If by the side of the written 
contract without, you write the 
same contract with the added in- 
cident, the two would seem to 
import different obligations and 
be different contracts. The truth 
is, that the principle on which the 
evidence is admissible is that the 
parties have not set down on 
paper' the whole of their contract 
in all its terms, but those only 
which were necessary to he deter- 
mined in the particular case by 
specific agreement, and which of 
course might vary infinitely, leav- 
ing to implication and tacit un- 
derstanding all those general and 
varying incidents which a uniform 
usage would annex, and according 
to which they must in reason be 
understood to contract, unless 
they expressly include them. It 
is, perhaps, to be regretted that 


this judgment was not taken up- 
to the House of Lords. The latter 
part of it was cited by the court 
in Myers v. Sari, 30 L. J. Q. B. 9. 
In that case the question was whe- 
ther a builder could recover for 
extra work done by him, it being 
pro-vided by the contract under 
which he did the principal work, 
that no alterations or additions 
should be admitted unless di- 
rected by the defendant’s archi- 
tect in writing, and a ^veehly 
account of the work done there- 
under should be delivered to the 
architect,” the delivery of which 
account was to be a condition 
precedent to recovery of payment 
for such work, and only weekly 
accounts of day-work and mate- 
rials (forming a large part of the 
amount claimed) had been de- 
livered, but by custom in the 
building trade the term ‘^weekly 
accounts” meant only accounts of 
day-work. Judgment was given 
in favour of the plaintiff. 

'' The decision of this case,” 
said Blackburn, J., turns simply 
upon the poin-t — ^that the words 
of a written contract are to be 
understood in that sense which the 
phrase has acquired in the trade 
with regard to which it is used. 
It is the primd facie presumption 
that it was the intention of the 
parties to use it in that sense, and 
ha\ung expressed themselves in a 
written contract making use of 
the phrase, it is primd facie, as a 
matter of construction of the con- 
tract, to be taken that they used 
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the phrase in the peculiar and 
limited sense which it had ac- 
quired in the trade. That peculiar 
and limited sense, if such an one 
had been acquired, must be shown 
by parol evidence : and this having 
been shown, then the presumption 
is that that was the sense in which 
the parties making the contract 
used it. I do not think that in 
order to introduce this extrinsic 
evidence, it is necessary that the 
phrase itself should be at all on 
the face of it ambiguous.'' Then 
referring to the rule laid down in 
this work, ante, p. 548, the learned 
judge says, “ That I take it is the 
true rule of law upon the matter 
that in each case of a contract 
where it is shown that the term 
or phrase has acquired a peculiar 
meaning in the trade, it is primes 
faeie to be taken as used with 
that meaning, unless upon con- 
struing the whole contract you 
can see, either in express terms 
or by necessary implication, the 
parties intended to use it in a 
different sense see also the report 
of this case 3 El. & El. 306. 

In both of the last-cited cases, 
Blackett v. The Royal Exchange 
Insiimnce Co. was mentioned with 
disapproval. See also Miller v. 
TitheHngton, 6 ^H. & N. 278; 
SO L. J. Exch. 217, in which 
a custom in the timber trade 
between British North Ame- 
rica and England, that under- 
writers under the ordinary form 
of policy are _ not liable to pay 
general average on account of the 


jettison of any timber stowed on 
deck, was held to be a defence to an 
action for such general average.] 

As to the admissibility and 
effect of previous usage between 
the parties to a contract, see 
Bourne v. Gatliffe, 11 Cl. & Ein, 
45 ; Ford v. Yates, 2 M. & G. 
549 ; 2 Scott, N. R 645, S. C. ; 
[Gumming v. Shand, 5 H. & N- 
95 ; 29 L. J. Exch. 129]. 

Lord Eldon, in Ande'cson- v. 
Pitcher, 2 B. & P. 168, expressed 
an opinion, that the practice of 
admitting usage to explain con- 
tracts ought not to be extended, 
[but the tendency of the courts 
appears now to be the other way.] 
See also the expression of the 
court in T)nieman v. Loder, 11 
A. & E. 589 ; and Johnstone v. 
JJsborne, Ibid. 549. [But see 
Humfrty v. Dale, 7 E. & B. 266 ; 
E. B. & E. 1004.] In Cross v. 
Eglin, 2 B. & Ad. 106, evidence 
had been offered for the purpose 
of showing that the plaintiffs, who 
had contracted for 300 quarters 
(more or less) of foreign ryef 
could not, consistently with the 
usage of trade, be required to 
receive so large an excess as 45 
quarters over the 300: the ques- 
tion as to the admissibility of the 
evidence ultimately proved im- 
material; but Littledale, J., said 
that whei^e words were of such 
general import, he should feel 
much diflSculty in saying that evi- 
dence ought to be received to 
ascertain their meaning. See 
Levjis V. Marshall, 8 Scott, N. R. 
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477 ; 7 M. & G. 729, S. C. per 
curiam. Moore v. Campbell, 10 
Exch. 323 ; Bourne v. Seymour, 
16 0. B. 337. [Garter v. Crick, 4 
H. & K 412.] 

When evidence of iisage is ad- 
mitted, evidence may be given 
in reply, tending to show such 
usage to be unreasonable. Bot- 
tomley v. Forbes, 5 Bing. N. C. 
128. 

It is right to observe, that 
though in certain cases above 
pointed out evidence of usage is 
received to explain the terms used 
in a contract, yet when the jury 
have decided on the meaning of 
those terms, it is not for them but 
for the court to put a construction 
upon the entire contract or docu- 
ment. Hutchinson v. Boioher, 5 
M. & W. 535, and the judgment 
in Neilson v. Harford, 8 M. & W. 
806. [As to what is sufficient evi- 
dence to establish a usage of trade 
by which particular words in an 
instrument have acquired a pecu- 
liar meaning, see Mackenzie v. 
Dunlop, 3 Macq. H. of L. 0. 22. 
Kidston v. Empire Marine Com-- 
pony, 35 L. J. C. P. 250. 

It was said in a recent case 
before the judicial committee, 
Kirchner v, Venus, 12 Moore, 
P. C. 361, that when evidence 
of the usage of a particular 
place is admitted to add to 
or in any manner to affect the 
construction of a written contract, 
it is only on the ground that the 
parties who made the contract are 
both cognisant of the usage, and 


must be presumed to have made 
their agreement with reference to 
it, and that no such presumption 
can arise when one of the parties is 
ignorant of it. And that is adopted 
in the marginal note as the state- 
ment of a general rule of law. It 
should seem, however, (see ante, 
551) that the proposition must be 
restrained to subject matters like 
that before the court, namely, 
the condition of the holder for 
value of a negotiable instrument 
showing upon the face of it a clear 
right of the ordinary and usual 
kind unaffected by the custom ; 
and the subsequent part of the 
judgment dwelt upon the spe- 
cial circumstances as being im- 
portant. In Kirchner v. Venus, 
the indorsees resident in Sydney, 
of bills of lading, made in Liver- 
pool, for the carriage of goods 
from Liverpool by the ship 
Countess of Elgin,” to Sydney, 
were, in an action of trover by 
them against the master of the 
ship for having refused to deliver 
up the goods at Sydney unless 
paid freight, held not to be bound 
by an alleged custom in Livei^pool, 
of which the plaintiffs were igno- 
rant, that though by the terms of 
the bills the freight was payable 
in Liverpool at a cei-tain time after 
sailing, still the ship-owner, if it 
was not paid, had a lien for it at 
the port of discharge. An uni- 
versal usage cannot be set up 
against the general law. Meyer 
V. Dresser, 16 C. B. N. S. 646 ; 33 
L. J. C. P. 289.] 



MOSS GALLIMOEE AND ANOTHER. 


MIGIUELMAS.—‘lO OEO. 3. 
[reported DOtJGL. 279.] 


A mortgagee, after giving notice of the mortgage to a 
tena7it hi jjossession, under a lease prior to the mort- 
gage, is entitled to the Tent in arrear at the time of 
the notice, as luell as to what accrues aftervxcrds, and 
he may distrain for it after such notice. 

In a notice for the sale of a distress, it need not he 
mentioned ivhen the rent fell dueA 

In an action of trespass, which was tried before Hares, 
Justice, at the last assizes for Staffordshire, on not guilty 
pleaded, a verdict was found for the plaintiff, subject to the 
opinion of the court, on a case reserved. The case stated 
as follows; One Harrison being seised in fee, on the 1st 
of January, 1772, demised certain premises to the plaintiff 
for twenty years, at the rent of 40?., payable yearly on 
the 12th of May ; and in May, 1772, he mortgaged the 
same premises, in fee, to the defendant Mrs. Gallimore. 
Moss continued in possession from the date of the lease, 
and paid his rent regularly to the mortgagor all but 28?., 
which was due on and before the month of November, 

1778, when the mortgagor became a bankrupt, being at 
the time indebted to the mortgagee in more than that sum 
for interest on the mortgage. On the 3rd of Januaiy, 

1779, one Harwar went to the plaintiff, on behalf of Galli- 
more, showed him the mortgage deed, and demanded from 
him the rent then remaining unpaid. This w^as the first 
demand that Gallimore made of the rent. Tlie plaintiff 
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told Harwar that the assignees of Harrison had demanded 
it before, vh., on the 31st of December ; but, when 
Harwar said that Gallimore would distrain for it if it was 
not paid, he said, he had some cattle to sell, and hoped 
she would not distrain till they were sold, when he would 
pay it. The plaintiff not having paid according to this 
undertaking, the other defendant, by order of Gallimore, 
entered, and distrained for the rent, and thereupon gave a 
written notice of such distress to the plaintiff, in the 
following words : Take notice, that I have this day 
seized and distrained, &c., by virtue of an authority, &c., 
for the sum of 28^., being rent, and arrears of rent, due to 
the said Esther Gallimore, at Michaelmas last past, for, 
&c., and unless you pay the said rent, &c.” He accord- 
ingly sold cattle and goods to the amount of 22Z. 28. 
The question stated for the opinion of the court was, 
whether, under all the circumstances, the distress could 
be justified ? 

Wood for the plaintiff. Bovjer for the defendants. 

Wood . — The plaintiff’s case rests upon two grounds : 
1st, The defendant, Gallimore, not being, at the time 
when the rent distrained for became due, in the actual 
seisin of the premises, nor in the receipt of the rents and 
profits, she had no right to distrain. 2ud. The notice 
was irregular, being for rent due at Michaelmas, whereas 
this rent was only due and payable in May. — 1. Before 
(a) Sect. 9. the statute of 4 Anne, a 16 (a), a conveyance by the re- 

(h) Co. Lilt, versioner was void without the attornment of the tenant (&), 

^ ^ • which was necessary to supply the place of livery of seisin. 

Since that statute I admit that attornment is no longer 
necessary to give effect to the deed ; but it does not follow 
» from thence, that a grantee has now a right to distrain, 
before he turns his title into actual possession. The 
(c) Keeck v. mortgagor (according to a late case (c) ), is tenant at will to 
mortgagee, and has a right to the rents and profits 
p. 523. before his will is determined. Nothing in this case 

can amount to a determination of the will, before the 
demand pf the rent on behalf of the mortgagee, and the 
whole of that for which the distress was made became due 
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before the demand. If the mortgagor himself had been 
in possession, he could not have been turned out hy force ; 
the mortgagee must have brought an ejectment. The 
assignees had called upon the plaintiff for the rent, as 
well as Gallimore, and how could he take upon himself 
to decide between them ? The mortgagee should have 
brought an ejectment, when any objection there might 
have been to the title could have been discussed. It does 
not aiopear, from the case, that the interest in arrear had 
ever been demanded of the mortgagor, and there is a tacit 
agreement that the mortgagor shah, continue in possession 
and receive the rents till default is made in paying the 
interest. 2. The notice is irregular, and, on that account, 
the distress cannot be justified. By the common law, the 
goods could not be sold. The j)owei* to sell was intro- 
duced by the statute of William and Mary (a ) ; but it is 
thereby required that notice shall be given thereof, '' with 
the cause of taking,” &c. These requisites are in the 
nature of conditions precedent, and, if not complied with, 
the proceedings al'e illegal. It is true, this irregularity, 
since the statute of 11 Geo. 2 (6), does not make the 
defendants trespassers ceb initio , but the action of trespass 
is still left l3y that statute, for S23ecial damages incurred 
in consequence of the irregularity.t 

Lord Mansfield observed, that the defendant was j)re- 
cluded by the case from going for special damages arising 
from any su]3posed irregularity in the sale, no such sjDecial 
damages being found, and the question stated being only, 
whether the distress was justifiable: omd B idler, Justice, 
said that it was not necessary, by the statute of William 
and Mary, to set forth, in the notice, at what time the 
rent became clue. 

Boiven — If the law of attornment remained still the 
same as it was at common law, the conversation stated to 
have taken place between the plaintiff and Harwar would 
amount to an attornment ; and, when there has been an 
attornment, its operation is not restrained to the time 
when it was made : it relates back to the time of tile con- 
veyance, and makes part of the same title ; like a feoft- 

0 0 2 


(a) 2 W. & M. 
Sess, 1, c. 5, 

s. 2. 


(h) Cap. ID, 
s. 19. 


'i' See OD this 
point ante, 
p. 137. 
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(a) 1 Anders. 
256. Vide 
R. C5. Ci‘o. El. 
209. 


(h) 4 Anne, 
cap. 16, s. 9. 


(c) Sec. 10. 


(d) White V, 
Hawhins, 

M. 19 Geo. 3. 
Til is practice 
was anomalous, 
and no longer 
exists. See note 
to Keech v. 
Sally antCy 
1). 623. 


ment and livery, or a fine or recovery and the deed 
declaring the uses ; Long v. Hemming (a), Now, how- 
ever, any doubts there might have been on this subject 
are entirely removed by the statute of Queen Anne, the 
words of which are very explicit, viz. (h ) : '' that all grants 
or conveyances of any manors, rents, reversions, or re- 
mainders, shall be as good and effectual to all intents and 
pm*poses, without any attornment of the tenants, as if 
their attornment had been had and made.’' The proviso 
in the same statute (c), which says, that the tenant shall 
not be prejudiced by the payment of any rent to the 
grantor before he shall have received notice of the grant, 
shows, that it was meant that all the rent which had not 
been paid at the time of the notice should be payable to 
the grantee. The mortgagor is called a tenant at will to 
the mortgagee. That may be true in some respects, but 
it is more correct to consider him as acting for the mort- 
gagee in the receipt of the rents as a trustee, subject to 
have his authority for that purpose put an end to, at 
whatever time the mortgagee pleases. It is said, the 
proper method for the mortgagee to have followed would 
have been to have brought an ejectment, but it is only a 
very late practice to allow a mortgagee to get into the 
possession of the rents, by an ejectment against a tenant 
under a lease prior to the mortgage (dl). The interest, it 
is said, is not stated to have been demanded : but the 
case states, that, at the time of the notice and distress, 
more than the amount of the rent in arrear was due. It 
is said, the tenant could not decide between the mort- 
gagor (or, which is the same thing, his assignees) and the 
mortgagee ; but that is no excuse. He would have had 
the same difficulty in the case of an absolute sale ; a 
mortgage in fee being, at law, a complete sale, and only 
differing from it in respect of the equity of redemption, 
which is a mere equitable interest. 

The court told him it was unnecessary for him to say 
anything on the other point. 

LoT;d Mansfield . — I think this case, in its consequences, 
very material. It is the case of lands let for years and 
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afterwards mortgaged, and considerable ^doubts, in such 
cases, liave arisen in respect to the mortgagee when the 
tenant colludes with the mortgagor ; for, the lease pro • 
tecting the possession of such a tenant, he cannot be 
turned out by the mortgagee. Of late years the courts 
have gone so far as to 'permit the mortgagee to proceed hy 
ejectment, if he has given notice to the tenant that he 
does not intend to disturb his possession, but only 
requires the rent to be paid to him, and not the mart- 
gagor.f This, however, is entangled with difficulties, t But this is at 
The question here is, whether the mortgagee \yas or was pcrmrtted!^See 
not entitled to the rent in arrear. Before the statute of 
Queen Anne attornment was necessary, on the iDiinciple 
of notice to the tenant ; but, when it took place, it cer- 
tainly had relation back to the grant, and, like other 
relative acts, they were to be taken together. Thus, 
livery of seisin, though made afterwards, relates to the 
time of the feoffment. Since the statute, the conveyance 
is complete without attornment ; hut there is a provision, 
that the tenant shcdl not he prejudiced for any act done 
hy him as holding under the grantor, till he has 
had notice of the deed. Therefore, the payment of rent 
before sitch notice is good. "With this protection, he 
is to be considered, by force of the statute, as having 
attorned at the time of the execution of the grant ; and, 
here, the tenant has suffered no injury. No rent has 
been demanded which 'was paid before be kne\v of the 
mortgage. He had the rent in question still in his 
hands, and was bound to pay it according to the legal 
title. But having notice from the assignees, and also 
from the mortgagee, he dares to prefer the former, or 
keeps both parties at arm’s length. In the case of execu- 
tions, it is uniformly held, that if you act after notice, 
you do it at your peril. He did not offer to pay one 
of the parties on receiving an indemnity. As between 
the assignees and the mortgagee, let us see who is 
entitled to the rent. The assignees stand exactly in the 
place of the bankrupt. Now, a mortgagor is not properly 
tenant at will to the mortgagee, for he is not to pay him 
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rent. He is only quodam modo. Nothing is more apt to 
confound than a simile. When the court or counsel call 
a mortgagor a tenant at will, it is barely a comparison. 
He is like a tenant at •will The mortgagor receives the 
rent by a tacit agreement with the mortgagee, but the 
mortgagee may put an end to this agreement when he 
pleases. He has the legal title to the rent, and the 
tenant in the present case cannot be damnified, for the 
mortgagor can never oblige him to pay over again the 
rent which has been levied by this distress. I therefore 
think the distress well justified ; and I consider this 
remedy as a very proper additional advantage to mort- 
gagees, to prevent collusion between the tenant and the 
mortgagor. 

Ashiirst^ Justice. — The statute of Queen Anne has ren- 
dered attornment unnecessary in all cases, and the only 
question here arises upon the circumstance of the notice 
of the mortgage not having been given till after the rent 
distrained for became due. Where the mortgagor is him- 
self the occupier of the estate, he may be considered as 
tenant at will ; but he eannot be so considered if there is 
an under-tenant; for there can be no such thing as an 
under-tenant to a tenant at will. The demise itself ivoidd 
amount to a determination of the will. There being in 
* this case a tenant in possession, the mortgagor is, there- 
fore, only a receiver of the rent for the mortgagee, who 
may^ at any time, countermand the implied authority, by 
giving notice not to pay the rent to him any longer. 

B%dleT, Justice. — There is in this case a plea of the 
\a) 11 Geo. 2, general issue, which is given by statute (a), but if the 
c. 19, s. 21. justification appeared upon the record in a special plea, 
the distress must be held to be legal. Before the act of 
Queen Anne, in a special justification, attornment must 
have been pleaded ; but since that statute it is never 
averred in a declaration in covenant, nor pleaded in an 
avowry. In the case of Keech v. Hall, referred to by Mr. 
Wood, the court did not consider the mortgagor as tenant 
. at will to all purposes. If my memory do not fail me, 
my Lord distinguished mortgagors from tenants at will in 
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a very material circumstance, namely, that a mortgagor 
would not be entitled to emblements. Expressions used 
in paTticidav cases evve to he londerstood with relation to 
the S'uhjecUmatter then before the court 

The postea to he delivered io the defendants. 


Moss V. Gallimore is the leading 
case upon a point which seems so 
clear in principle that, were it not 
for its very general importance, it 
would be perhaps a matter of 
some surprise that any case should 
have been requisite to establish it. 
The mortgagor having conveyed 
his estate to the mortgagee, the 
tenants of the former become of 
course the tenants of the latter, 
the necessity of their attornment 
being done away with by the 
statute of Anne, which, though it 
provides that they shall not be 
prejudiced by the abolition of 
attornment, and consequently ren- 
ders valid any payments they may 
have made to the mortgagor, with- 
out notice of the mortgage, never- 
theless places the mortgagee in 
the situation of the mortgagor, 
immediately upon the execution 
of the mortgage-deed, subject only 
to that proviso in favour of the 
tenants ; and enables him, by 
a'ivins!' notice to them of the con- 
veyance, to place himself to every 
intent in the same situation 
towards them as the mortgagor 
previously occupied, Ra%vson v, 
Eiche, 7 A. & E. 451 ; Bwrroives 
V. Gradin, 1 Dowl. & L. 213. Such 
being the situation of the tenant 


with respect to the mortgagee, it 
w’ould of course be unfair that he 
should not be projiortionably ex- 
onerated from his liabilities to 
the mortgagor ; therefore, where a 
lessor, after the execution of the 
lease, mortgaged the premises, it 
was held that he could not after- 
wards maintain ejectment for a 
forfeiture, Doe dem. Marriott v. 
Edivards, o B. & Ad. 1005. 

Such being the situation of a 
tenant who comes in under the 
mortgagor before the mortgage ; 
let us now examine a subject which 
seems to involve more difficulty, 
namely, that of a tenant who has 
entered under the mortgagor sub 
seqiieutlif to the mortgage ; for it 
was once alleged, that though a 
tenant wdio had entered previous 
to the mortgage became the tenant 
of the mortgagee after the mort- 
gage, and might, if any proceed- 
ings were afterwards instituted 
against him by tbe mortgagor, 
show that, although that person 
was once his landlord, he had nov/ 
conveyed away his estate in tbe 
premises ; (according to the ordi- 
narj" rule of law, that a tenant, 
though he cannot dispute the title 
of the landlord under whom he 
entered, may confess and avoid it 
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by showing that it has now deter- 
mined ; see Doe dem. Marriott v. 
Edivards above cited ;) still that a 
tenant who had entered since the 
mortgage was differently situated, 
for that he was estopped from dis- 
puting the title of the mortgagor, 
and could not confess and avoid it, 
inasmuch as it had never really 
existed during the period of his 
possession ; and this idea derived a 
good deal of countenance from the 
decision of the Court of Common 
Pleas, in Alcliorne v. Gomme, 2 
Bing. 54. However, the subject 
was afterwards fully discussed in 
Poi^e v. Biggs, 9 B. & C. 245. 
In that case Garbet, being the 
owner of six houses, mortgaged 
them to various persons ; and 
after the mortgage, let to several 
persons. Biggs, the defendant, 
was tenant of one of the houses, 
and received the rents of the 
others as agent for Garbet, who 
became bankrupt ; and thereupon 
the mortgagees gave notice to the 
tenants of the houses that the 
interest was in arrear, and re- 
quired them to pay the amount of 
the interest, in part of rent, and 
similar sums out of future rents, 
until further notice. At this time 
there was rent in arrear, and other 
rents* subsequently became due : 
these were received by the de- 
fendant, and applied by him to the 
interest due on the mortgage, with 
the exception of a sum which 
would not be sufficient to meet 
the next half-year’s interest. To 
recover these moneys, an action 


was brought against the defendant 
Biggs by the assignees of Garbet ; 
but the court held that they were 
not entitled to recover. I have 
no doubt,” said Bayley, J., '' that, 
in point of law, a tenant wffio 
comes into possession under a 
demise, from a mortgagor, after a 
mortgage execute^ by him, may 
consider the mortgagor his land- 
lord, so lomg as the mortgagee 
allows the mortgagor to continue 
in possession and receive the rents, 
and that payment of the rents by 
the tenant to the mortgagor, with- 
out any notice of the mortgage, is 
a valid payment. But the mort- 
gagee, by giving notice of the 
mortgage to the tenant, may 
thereby make him his tenant, and 
entitle himself to receive the rents!' 
The mortgagor,” said Parke, J., 
may be considered as acting in 
the nature of a bailiff or agent 
for the mortgagee. His receipt of 
rent will, therefore, be good until 
the mortgagee interferes, and he 
may recover on the contracts he 
has himself entered into in his 
own name with the tenants. But 
where the mortgagee determines 
the implied authority by a notice 
to the tenants to pay their rents 
to him, the mortgagor can no 
longer receive or recover any un- 
paid rent, whether already due or 
no.” And in Waddilove v. Bar- 
nett, 4 Dowl. 848, the law on this 
point was considered so com- 
pletely settled, that, as remarked 
by Tindal, C. J., ik was not even 
attempted to argue that the tenant 
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was estojDped from showing that 
the mortgagor’s right had been 
determined by a notice. 

The view taken by Parke, J., 
in Pope V. Biggs, in which the 
mortgagor is treated as the mort- 
gagee’s agent, if he think fit to 
adopt him as such, seemed to be 
in accordance with a decision of 
the Court of Common Pleas in a 
case not arising, it is true, between 
mortgagor and mortgagee, hut be- 
tween trustee and cestui que trust. 
Vallance v. Sctvage, 7 Bing. 595, 
was an action on the case by J ohn 
Vallance for an injury to his re- 
version by obstructing a highway 
leading to a dwelling-house which 
the declaration alleged to be in 
the occupation of Sarah Pell, as 
tenant to the ]qlaintif. The evi- 
dence was that John Vallance, the 
plaintiff, was a trustee ; that one 
James Vallance was his cestui que, 
trust, and had let the premises in 
question to Sarah Pell, from whom 
he received the rent. It was ob- 
jected that Sarah Pell was not 
tenant to the plaintiff, but to 
James Vallance; and, consequently, 
that the plaintiff had not the re- 
versionary interest set forth in the 
declaration. But the court held 
that the plaintiff had a right to 
adopt, and had adopted, Sarah 
Pell as his tenant. '' In the pre- 
sent case,” said Tiudal, C. J., in- 
asmuch as the plaintiff has brought 
an action, and has alleged that 
Pell was a tenant to him, that is 
a sufficient adoption of her as 
tenant, and there is no failure in 


the proof of the allegation on 
record. Even hi the case of raort- 
gag or and mortgagee vdiose in- 
terests are adverse, acts of the 
mortgagor assented to hy the 
mortgagee are considered^ as acts 
of the mortgagee. By the stronger 
reason, then, the act of the cestui 
que trust, whose interest is under 
the trustee, must, if known, and 
not repudiated, be considered the 
act of the trustee.” See Meggin- 
son V. Harper, 4 Tyi-wli. 100 ; 
Biirrovjes v. Gradin, 1 DowL & L. 
213, Wightman, J. The doctrine 
thus promulgated in Pope v. Biggs 
was, however, shaken by Parting- 
ton V, Woodvoch, 5 N. & M. 672, 
and 6 A. & E. 690, where Patte- 
son, J., adverting to the expres- 
sions of Bayley, J., above cited, 
says, ''I never could understand 
how the notice of the mortgagee 
could make the lessee tenant to 
him at the reserved rent.” Very 
strong exjwessions to the same 
effect were also used in Rogers v. 
Humphreys, 4 A. & E. 31^3. And 
at length, in Evans v. Elliot, 9 A. 
& E. 342, it was expressly decided 
by the Court of Queen’s Bench, 
[on a question whether the moii- 
gagee had a right to distrain,] thcd 
the mortgagee cannot hy the mere 
fact of giving the mortgagor's 
tenant a notice cause him to hold 
of himself the mortgagee, and that 
even a subsequent attornment hy 
the tenant to the mortgagee ivill 
not have the effect of setting up 
Ms title as landlord hy relation. 
The result of this decision and of 
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that of the Court of C. P. in Brown 
V. Storey, 1 Scott, N. C. 91 ; 1 M. 
& G. 117 ; seems to be that, in 
order to create a tenancy between 
the mortgagee and the tenant let 
into possession by the mortgagor, 
there must be some evidence 
whence it may be inferred that 
such relation has been raised by 
mutual agreement, and that in 
such case the terms of the tenancy 
are to be ascertained (as in an 
ordinary case) from the same evi- 
dence which proves its existence, 
but that it does not lie in the 
power of the mortgagee by a mere 
notice to cause the tenant in pos- 
session to hold under him on the 
same terms on v/hich he held 
under the mortgagor — or indeed 
upon any terms at all without his 
own consent. And that where 
the tenant does consent to hold 
under the mortgagee, a new ten- 
ancy is created, not a continuation 
of the old one between him and 
the mortgagor. [See the judg- 
ment in WaclcUlove v. Barnett, 2 
Bing. N. C. 538.] In Broivn v. 
Storey, indeed, the Court of Com- 
mon Pleas expressed an opinion 
that, if the mortgagor's tenant, 
after receiving notice from the 
mortgagee to joay rent to him, 
continued in possession, it might 
fairly be inferred that he assented 
to continue as tenant to the mort- 
gagee uyon the old terms. 

It should seem that the cases on 
this subject might be reconciled to 
ordinary principles, without strain- 
ing after any peculiar rule applic- 


able to the case of mortgagor 
and mortgagee, by observing that 
a tenant of the mortgagor, whose 
tenancy has commenced since the 
mortgage, may in case of an evic- 
tion by the mortgagee, either ac- 
tual or constructive, (for instance, 
an attornment to him under threat 
of eviction, see Doe d. Higgin- 
botham V. Barton, 11 A. & E. 
314 ; Mayor of Poole v. Whitt, 
15 M. & W. 571 ; [and the 
judgments in Delaney v. Fox, 2 
C. B. N. S. 768, and Gai'penter 
V. Parher, 3 C. B. N. S. 237 ; S. C. 
27 L. J. C. P. 78],) dispute the 
mortgagor’s title to cither the 
land or the rent, (which is no 
more than any tenant may do 
upon an eviction by title para- 
mount ;) and further, that he may, 
although there have been no evic- 
tion, defend an action for rent by 
proof of a payment under con- 
straint, in discharge of the mort- 
gagee’s claim, Johnson v. Jones, 9 
A. & E. 809, (which right is ana- 
logous to that of an ordinary 
tenant in respect of payments^ on 
account of rent-charges, and other 
claims issuing out of the land, of 
which examples are cited in the 
note to Lampleigh v. Braithwaite, 
ante, 156;) so that a tenant who 
has come in under the mortgagor 
after the mortgage, and has neither 
paid the rent to the mortgagee, 
nor been evicted by him either 
actually or constructively before 
the day of payment, cannot defend 
an action by the mortgagor for 
that rent, Wheeler y. Branscomhe, 
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5 Q. B. 373 ; [and see Gutlibertson 
V. Irving, 4 H. & N. 742, affirmed 
in error, 6 H. & N. 135.] 

In Burroivs v. Gmdin, 1 Bowl. 

6 L. 213, (which may he con- 
sidered a middle case,) Wightman, 
J., held, that an agreement [made 
after the mortgage] between the 
mortgagor, and a tenant from year 
to year whose tenancy commenced 
before the mortgage, for payment 
of an additional annual sum as 
rent, in consideration of improve- 
ments made by the mortgagor^ 
had not the effect of so changing 
the situation of the parties, that 
the tenant could be considered as 
no longer holding of the mort- 
gagee ; and further, that the mort- 
gagee might adopt the dealing of 
the mortgagor as his agent, and 
(after notice of the mortgage) 
recover not merely fhe amount of 
rent originally payable, but the 
additional sum also, which, in 
consequence of the improvement 
of the land, the tenant agreed to 
pay ; a remarkable decision, so far 
as relates to the additional sum 
agreed to be paid, because it 
appears from Donellan v. Read, 
3 B. & Ad. 899, and Lambert v. 
Norris, 2 M. & W. 334, that that 
sum was not rent properly so 
called, but a sum in gross, for 
which an assignee of the reversion 
could not sue, nor could an assig- 
nee of the term be sued. The 
reasoning of Wightman, J., though 
expressly limited to the peculiar 
circumstances of the case, and 
especially founded on that of the 


tenancy having existed at the time 
of the mortgage, tends in some 
degree to confirm the conclusions 
drawn from Pope v. Biggs. 

As the mortgagor ceases to be 
entitled to the rents upon the 
mortgagee’s giving the tenant 
notice, [and the tenant’s paying 
them to him,] it follows that the 
mortgagor cannot afterwards main- 
tain any action for use and occu- 
pation against him, either for rent 
which accrued due after the notice, 
or for rent which accrued due be- 
fore the notice but was unpaid at 
the time when the notice was 
given. But there is a difference 
between the modes in which the 
tenant must plead in the former 
and in the latter case. In the 
former case he should plead non 
assumpsit, and will be allowed to 
give the mortgage and notice in, 
evidence, for ''when the mort- 
gagee gave notice that the future 
rent was to be paid to him, it 
follows that the defendant ceased 
to occupy by the permission of 
the mortgagor, but b}’- the per- 
mission of the mortgagee ; ” and, 
of course, such a defence amounts 
to a denial of the contract alleged 
in the declaration which avers the 
defendant to have used and occu- 
pied the land by the permission 
of the plaintiff, the mortgagor. 
But in the latter case, viz., where 
the rent became due before notice, 
but was unpaid at the time of 
notice, the tenant must plead his 
defence specially, for "the mort- 
gagor had a right of action against 
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the defendant np to the time when 
the notice was given, and before 
the mortgagee required the rent 
to be paid to him ; ” so that the 
tenant, by setting np this defence, 
confesses that the right of action, 
stated in the declaration, once 
existed, but avoids it by matter 
ex post facto, viz,, by the subse- 
quent notice from the mortgagee, 
Waddilove v. Barnett, 4 Dowl. P. 
C. 347 ; 2 Bing. N. C. 538. 

[With regard, however, to the 
validity of this defence, doubts 
were expressed by the court in 
Waddilove v. Barnett. The 
mortgagor,” said Tindal, C. J., 
had a right of action against the 
defendant up to the time when the 
notice was given ; and it seems to 
us to be difficult to maintain that 
because the mortgagee afterwards 
interferes and requires the rents 
already due from the occupier to 
be paid to him, the character and 
consequences of this by-gone occu- 
pancy can thereby be altered, or 
that this right of action which has 
already vested in the plaintiff” 
(the mortgagor) can thereby be 
taken away.” 2 N. C. 543. From 
recent decisions it appears to be 
now settled that the mere notice 
without payment or eviction is 
not a defence to an action by 
the mortgagor against the tenant, 
either for rent due before, {Wilton 
V. Dunn, 17 Q. B. 294; Hichman 
V. Machin, 4 H. & N. 716,) or after* 
the notice {Hichman y. Machin).'] 

In a modern case, TrentY. Hunt, 
9 Exch. 14, it is said to have been 


decided by the Court of Exche- 
quer, that if a lessor having mort- 
gaged his reversion is permitted 
by the mortgagee to continue in 
the receipt of the rent incident 
to that reversion, he, during such 
permission, is presumptione juris 
authorised, if it should become 
necessary, to realise the rent by 
distress, and to distrain for it in 
the mortgagee’s name as his bailiff. 
This is believed to be the first 
case in which such doctrine has 
prevailed, and questions may arise 
as to the liability of the mortgagee 
in respect of such a distress, the 
discussion of which will try its 
soundness. [However, in the later 
case of Delany v. Fox, 2 C. B. 
N. S. 774, it was said that '' the 
mortgagor has an implied autho- 
rity from tho- mortgagee to dis- 
train, until the latter interfereres 
by giving notice,” and later still, 
in Snell v. Finch, 13 C. B. 
N. S. 651, Trent v. Hunt was 
acted upon, the Court suggesting 
that the implied authority may 
be limited to a distress on a 
lawful occasion. See also the 
judgments in The Dean, &c., of 
Christchurch v. The Duke of 
Buckingham, 17 C. B. N. S. 391 ; 
33 L. J. a P. 322.] 

I will conclude this note by 
taking notice of a case which 
sometimes occurs ; viz., that of a 
lease purporting to be by moi't- 
gagor and mortgagee jointly : such 
an instrument operates as a lease 
by the mortgagee, with a con- 
firmation by the mortgagor, until 
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tlie estate of tlie former has beeu 
determined by paying off the 
mortgage-money, and then it be- 
comes the lease of the mort^as^or, 
and the confirmation of the mort- 
gagee ; and it follow[ed] that, if 
[before the Common Law Pro- 
cedure Act, 1852,] ejectment was 
brought against the tenant during 
the mortgagee’s estate, the demise 
must have been laid in the name 
of the mortgagee ; if afterwards, 
in that of the mortgagor ; but a 
joint demise laid in the declaration 
would not have been improper, 
Doe dem. Bwroiey v. Adams, 2 
Tyrwh. 289. See Doe dem. Barker 
V. Goldsmith, Ibid. 710. When a 
mortgagor and mortgagee join in 
a lease, and the covenants to pay 
rent and repair are with the mort- 
gagor and his assigns only, the 
[assignee of the] mortgagee can- 
not sue on those covenants, be- 
cause collateral to his interest in 
the land, Wehh v. Bussell, 3 T. R 
393 ; though the mortgagor might 
sue on them as covenants in 
gross, Stokes v. Bussell, 3 T. R. 


078; 1 H. Bl. 562. Where the 
mortgagor and mortgagee join in 
a lease, containing an express 
covenant by the mortgagor for 
quiet enjoyment, no covenant from 
both can be implied, Smith v. 
Pilkington, 1 T}nwh. 313. In 
Harold v. Whitaker, 11 Q. B. 117, 
163, in a lease by the mortgagor 
and mortgagee, which recited the 
mortgage, the reddendum was to 
the mortgagee, his executors, &c., 
during the continuance of the 
mortgage, and after payment 
and satisfaction thereof, to the 
mortgagor or his executors, &c., 
and the lessee covenanted to and 
with the mortgagee, and also to 
and with the mortgagor to jiay 
the rent on the several days and 
times, and in manner as the same 
was reserved and made payable. 
The covenant was holden to be 
several. [A right of entry reserved 
to the moiiigagor only will not Le 
available to the plaintiffs in eject- 
ment by the mortgagor and mort- 
gagee, Saunders v. Merryiveather, 

3 H. & a 902 ; 31 L. J. Excli. 115.] 
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tractor, no such joint contractor, 
executor, or administrator, shall 
lose the benefit of the said enact- 
ment {svMntell, Statutes of 
Limitation), or either of them, so 
as to be chargeable in respect or 
by reason only of any written 
acknowledgment or promise made 
or signed by any other or others 
of them ; provided always that 
nothing herein contained shall 
alter or take away or lessen the 
effect of any -payment of any 
principal or interest made by any 
person whatsoever ; provided also 
that in actions to be commenced 
against two or more such joint 
contractors or executors, or ad- 
ministrators, if it shall aj^pear at 
the trial or otherwise that the 
plaintiff, though baiued by either 
of the said recited acts or this act 
as to one or more of such joint 
contractors, or executors, or ad- 
ministrators, shall, nevertheless, 
be entitled to recover against any 
other or others of the defendants 
by virtue of a new" acknowledg- 
ment, or promise or otherwise, 
judgment may be given and costs 
allowed for the plaintiff as to such 
defendant or defendants, against 
whom he shall recover, and for 
the other defendant or defendants 
against the plaintiffs. And by 
sect. 2 it is further enacted, that, 
if any defendant or defendants in 
any action on a simple contract 
shall plead any matter in abate- 
ment, to the effect that any other 
penson or persons ought to be 
jointly sued and issue be joined 


on such plea, and it shall appear 
at the trial that the action could 
not, by reason of the said recited 
acts or this act, or of either of 
them, be maintained against the 
other person or persons named in 
such plea, or any of them, the 
issue joined on such plea shall be 
found against the party pleading 
the same. 

Since this enactment, one joint 
contractor [could not] prevent the 
other from taking advantage of 
the Statute of Limitations by any 
species of acknowledgment ex- 
cepting a part-payment of princi- 
pal or interest. But as the statute 
expressly [saved] the effect of 
such a payment, the principal 
case of Whitcomb v. WJciU 
ing [ remained still law until 
recently, when the legislature 
thought fit to remove this dis- 
tinction in favour of payment. 
Accordingly Whitcombs, Whiting 
was reversed by the 14th section 
of “ The Mercantile Law Amend- 
ment Act, 1856 ” (the 19 & 2(1 Viet 
c. 98), which enacts, in reference to 
2lJac. 1, c. 16, s. 3;3&4 Will.4, 
c. 42, s. 3 ; and the Irish Act, 16 & 
17 Viet. c. 113, s. 24, that ^^when 
there shall be two or more co- 
contractors or co-debtors, whether 
bound or liable jointly only, or 
jointly and severally, or executors, 
or administrators of any contractor, 
no such co-contractor or co-debtor, 
executor, or administrator shall 
lose the benefit of the said enact- 
ments, or any of them, so as to be 
chargeable in respect or by reason 
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only [Cochrill v. Spavhes, 1 H. 
& C. 699] of payment of any 
principal, interest, or other money, 
by any other or others of such co- 
contractors or co-debtors, executors, 
or administrators.” This enactment 
has rendered comparatively use- 
less, and therefore caused the 
omission here of a considerable 
portion of the notes hitherto ap- 
pended to this case. The remainder 
of the notes, as it relates chiefly 
to Lord Tenterden s Act, and to 
the question, what proof of pay- 
ment sufiices to save the Statute 
of Limitations, has not lost its 
utility.] Where one of two joint 
drawers of a bill of exchange be- 
came bankrupt, and the holder 
of the bill proved, not upon the 
bill, but for goods sold, exhibit- 
ing the bill as a security, it was 
held that receipt of dividends 
on that proof would not take 
the case out of the statute of 
limitations, as against the other 
drawer, Brandram v. Wharton, 1 
•B. & A 463. In that case the 
dividend was paid upon the debt 
proved, and its payment could not, 
without straining the facts, be 
treated as a pa 3 rment on account 
of the bill ; but in general, where 
there are several securities for a 
debt, a general payment on ac- 
count revives them all ; thus where 
a promissory note was made by a 
surety as security for part of the 
amount of a mortgage, payment of 
interest on the mortgage was held 
enough to take the note out of the 
operation of the statute. Boivling 

VOL. I. 


V. Ford, 11 M. & W. 329. [See 
also Ex parte Topping, 34 L. J. 
Bankr. 44.] 

A payment by the assignee of 
an insolvent joint maker [was held 
to be insufficient, even before the 
Mercantile Law Amendment Act, 
1856, to take the case out of the 
statute either as against the in- 
solvent or the other makers], 
Davies v. Edwards, 7 Exch. 22. 
Where parish officers borrowed 
money, and gave a promissory 
note to secure it, signed A. B. &c., 
churchwardens, C. T>. &c., over- 
seers, ''or others for the time 
being,” it was held that this form 
of signature was evidence of an 
authority to the succeeding officers 
to pay on account, so as to keep 
the note alive. Jones v. Hughes, 

5 Exch. 104 ; [see 22 & 23 Viet, 
c. 49, ss. 1 and 4.] In Heve v. 
Hollands and wife [17 Q. B. 262], 
21 L. J. 289, payment by a wife, 
without authority of her husband, 
on account of a note made by them 
jointly before marriage, was held 
insufficient to keep it alive as 
against him and her. 

With respect to the mode of 
proving a payment [to take the 
case out of the Statute of Limita- 
tions] — it has been held that if 
goods be given and accepted in 
part payment within six years, 
that [saves] the case [from] the 
statute. Hooper v. Stephens, 4 A. 

6 E. 71 ; Hart v. Nash, 2 C. M. & 
R. 337. But an open account 
between two tradesmen, each 
charging the other witii goods^, 

p p 
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tlioiigh containing items within 
six years, has not, -without an 
appropriation of the charges on 
one side in liquidation of those 
on the other, the effect of avoid- 
ing the bar ; for the exception in 
9 G. 4 is in favour of payments 
only, Cottam v. Partridge, 4 M. 
& Gr. 271 ; 4 Scott, N. R 819, 
S. C, ; Clarke v. Alexander, 8 Scott, 
K R. 147 ; Foster v. Baivber, 6 
Exch. 839. Where, however, 
there is such an appropriation 
by going through the account and 
striking a balance, with an agTee- 
ment express or implied that the 
balance only shall be paid, such 
a transaction is equivalent to a 
payment of the lesser debt and a 
repayment of the amount in liqui- 
dation of so much of the greater 
debt ; and so it operates to save 
the balance of the larger debt 
from the effect of the statute, 
Ashhj v. James, 11 M. & W. 
542, loer Alderson, B. ; Scholey 
v. Watton, 12 M. & W. 510, 
per Parke, B., [Roberts v. Skaiv, 
4 B. & S. 44; 32 L. J. Q. B. 
308.] A payment on account of the 
creditor in part liquidation of the 
debt has of course the same effect 
as a payment to himself, Hart 
V. Stephens, 6 Q. B. 937 ; Worth- 
ington V. GrimsditcJi, 7 Q. B. 479 ; 
see Clarke v. Hooper, 10 Bing. 
480. In Rodger v. Arch, 10 Exch. 
333, the maintenance of a child 
agreed to be taken in satisfaction 
of interest, was held to be a pay- 
^ment and to take the case out of 
the statute. In the same case it 


was held that payment to any 
person acting as representative 
of an intestate accrued for the 
bene-fit of the administrator Avhen 
appointed. [In Amos v. Smith, 
1 H. & C. 238, the trustees under 
a marriage settlement lent the 
husband at interest, on the secu- 
rity of his and A’s bond condi- 
tioned for payment of interest, 
some of the trust money settled to 
the separate use of the wife. No 
interest was paid, but the wife 
gave the trustees receipts for it 
under an arrangement that it 
should be considered as paid, and 
it was held that the transaction 
amounted to a payment or satis- 
faction so as to take the case out 
of the statute.] 

Stat. 9 G. 4, cap. 14, also enacts, 
[s. 3,] ‘‘ that no indorsement or me- 
morandum of any payment made 
upon any bill of exchange, pro- 
missoiy note, or other writing, 
(that is, other writing constituting 
the contract according to the dic- 
tum of Cresswell, J., in Bradley v. 
James, 13 G. B. 822, where it was 
held that the statute does not 
exclude such a memorandum alto- 
gether, but only makes it insuffi- 
cient of itself,) by, or in behalf of, 
the person to whom such pay- 
ment is made, shall be deemed 
sufficient proof of payment to take 
the case out of the operation of 
the Statutes of Limitation;” and, 
that part-payment may have that 
effect, it must be observed, that 
there are two requisites besides 
j)roof of the naked fact of pay- 
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ment. — 1st, it must appear that 
the payment was made on account 
of a larger debt; — 2ndly, that 
that debt is the one sued for; 
Tippetts V. Heane, 4 T 3 n:wli. 775. 
See the judgment of Parke, B., 
there, and see Holme v. Green, 1 
Stark. 488. In Evcms v. Davis, 
4 A. & E. 840, Worthington v. 
Grimsditch, supra, Burn v. Boul- 
ton, 2 C. B. 476, [and GollinsoiiY. 
Margesson, 27 L. J. Exch. 305,] 
the evidence was held suflScient 
for that purpose. In Waugh v. 
Cope, 6 M. & W. 829, the evidence 
was held insufficient. See further 
Mills V. Fowhes, 5 Bing. N. C. 455 ; 
Moore v. Strong, 1 Bing. N. C. 442. 

The 1st requisite above men- 
tioned involves this also, that the 
payment be made under circum- 
stances which do not rebut the 
implication of a promise to pay 
the balance ; because it is only as 
giving rise to such an implication, 
and not by any specific effect of 
its own, that a payment operates, 
Wainman v. Kinman, 1 Exch. 
118 ; yet see Goddard v. Ingram, 
3 Q. B. 839 ; [Fx parte Topping, 
34 L. J. Bankr. 44,] for which 
reason the payment must also be 
before action brought, Bateman v. 
JPindar, 3 Q. B. 574, overruling 
Yea V. Fouraher, 2 Burr. 1099. 

The 2nd i-equisite mentioned 
above has led to a discussion 
whether, where there are two 
clear and undisputed debts, either 
can be taken out of the statute 
by evidence of a part-payment 
not specifically appropriated by 


the debtor ; upon wffiicli ques- 
tion the Court of Common Pleas 
is said to have incidentally ex- 
jiressed an opinion in the negative, 
Burn V. Boulton, 2 0. B. 476 ; 
but, it [has since been held] to 
be [in general] a proper question 
for the jury, whether the payment 
was made generally on account of 
whatever might be due from the 
debtor at the time, and if so both 
the debts would be saved. [Walher 
V. Butler, 6 E. & B. 506 ; and see 
Collinson v. Margesson, per Mar- 
tin, B.] In Mills V. Fo^uhes, it 
was held that though a creditor 
has a right to appropriate a pay- 
ment made generally to an item 
barred by the Statute of Limita- 
tions, still such payment is not a 
payment on account so as to take 
the remainder of the demand out 
of the statute, Accord. Waller v. 
Lacy, 1 Sc. N. K. 186 ; 1 M. & 
Gr. 54, S. C. ; {Fash v. Hodgson, 
1 Kay, 650 ; S. C. on appeal, 6 De 
G. M. & G., per Turner, L. J. ; 
contra Knight-Bruce, L. J. In 
that* case the defendant being in- 
debted to the plaintiff on three 
promissory notes, one of which was 
for 200?., on application by the 
plaintiff for payment of interest, 
paid him 5?. on account generally. 
At the time of the payment the 
200?. note was the only one of the 
notes which was not barred by 
the statute, and the plaintiff ap- 
propriated the 5?. to payment of 
interest on that note ; and upon 
the question whether the payment 
took that note out of the statute, 
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the Court of Appeal was agreed 
that it did ; but the judgment of 
Knight-Bruce, L. J., proceeded 
upon the ground of the appropria- 
tion. The Lord Chancellor (Cran- 
worth) said, '' The cases show that 
a simple payment of money does 
not take a debt out of the statute, 
and that the payment must be of a 
smaller sum on account of a larger. 
What I deduce from them is, that 
where a payment is made as prin- 
cipal, the effect of it will be to 
take out of the statute any debt 
which is not bfced at the time of 
pa}Tnent, but that it will not revive 
a debt which is then barred ; and 
that where there are several debts, 
the inference will be that the pay- 
ment is to be attributed to those 
not barred. What may be the 
effect where there is a single debt 
consisting of several items, some 
of which are barred, and some 
not, may be doubtful. Exactly 
the same principle applies if the 
payment is made in respect of 
interest. It appears to me that 
in this case, there being three 
promissory notes, two barred and 
one not barred, and a pa.yment 
made on account of interest 
generally, this payment must be 
attributed to the note wLich was 
not barred ; and if this were not 
so, the only effect would be to 
treat it as a pavment on account 
of all, so that in either case the 
200h note would be kept alive.”] 
In Willis V. Neivham, 3 Y. & J. 
518, the Court of Exchequer held, 
that a verbal acknowledgment of 


part-payment of a debt was not 
sufficient proof thereof within this 
statute ; the import of which they 
construed to be, that in no case 
should a mere verbal acknow- 
ledgment take a case out of the 
Statute of Limitations, whether 
that acknowledgment were of the 
existence of the debt, or of the 
fact of pa 3 ment. Vide Trentham 
V. Deverillj 3 Bing. N. C. 397. 
The authority of Willis v. JVew- 
ham was, however, repeatedly 
questioned, though it was acted 
upon in Bayley v. Ashton, 12 A. 
& E. 493 ; 4 P. & D. 204, S. C. ; 
Maghee v. OFeil, 7 M. & W. 531 ; 
JEastiuood V. Savile, 9 M. & W. 615 ; 
Clark V. Alexander, 8 Scott, N. R 
147, and the case has been at 
length overruled in Cleave y. Jones, 
6 Exch. 573, where the demand 
was upon a promissory note for 
850^. and interest, and the Statute 
of Limitations was saved by evi- 
dence of an unsigned entry in the 
defendant’s book in her hand- 
writing 1843, Cleave’s interest 
on mi.— 71 10a.” [And see M- 
ivards v. Jones, 1 Kay & J. 534.] 
It was held, even before Cleave v. 
Jones, that written and signed 
evidence of apjDropriation may be 
confirmed by parol, Bevan v. Ge- 
tliing, 3 Q. B. 740, and. that if 
the payment be proved as a fact, 
the appropriation of that payment 
to the debt which it is sought to 
take out of the Statute of Limita- 
tions may be proved by an admis- 
sion, y/aters v. Tomkins, 2 C. M. & 
R. 7::!6. That action was brought 
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to recover the amount of five 
notes, one for lOOZ., two for 50Z., 
and two for 20Z. each ; the evi- 
dence upon an issue joined on 
plea of actio non accrevit infra 
sex annos was, that within six 
years the maker, the defendant, on 
application to him, said, his wife 
would have called on the holder 
and paid money on account of the 
interest on 200Z., but for their 
child’s illness ; about a fortnight 
after which, the wife called, and 
paid 15s., without saying on what 
account ; on another occasion the 
defendant sent word to the tes- 
tator that his wife was in. Wales, 
or would have called %oitli the 
interest; and that the wife on 
other occasions made payments 
to the testator, who said, at the 
time, he should be glad if the 
interest were more regularly paid. 
This evidence was held to warrant 
the jury in finding a verdict for 
the plaintiff. See, too, Bevan v. 
Gething, 3 Q. B. 740, where, how- 
ever, Coleridge, J., expressed a 
doubt as to the correctness in 
principle of Waters v. Tomkins. 
Nor need the writing which is 
relied on for the purpose of taking 
a debt out of the operation of the 
statute specify its amount ; that 
may be proved by parol ; Bird 
v. Gammon, 3 Bing. N. C. 888. 
Waller v. Lacy, 1 M. & Gr. 54. 
1 Sc. N. R 186, S. C. ; Dickenson 
v. Hatfield, 1 Moo. & R. 141 ; 
Chealey v. Dally, 4 You. & Coll. 
228 ; \Sidivell v. Mason, 2 H. & 
N. 306.] 


When a bill is given on account 
of part of a debt, and is paid by 
the drawee, the statute is not 
avoided by such payment, though 
it may be by the delivery of the 
bill, Irving v. Veitch, 3 M. & W. 
90 ; Turney v. Dodwell, 3 E. & 
B. 136. Whether the promise 
implied from part-payment to the 
holder of a negotiable instrument 
is itself negotiable, queere. See 
Gripps V. Davis, 12 M. & W. 159. 
\^Gale V. Gapern, 1 A. & E. 104, 
per Patteson, J.] 

An attempt, which proved, how- 
ever, unsuccessful, was in one case 
made to oust the defendant of his 
opportunity of pleading the Statute 
of Limitations, by averring a 
payment of interest within six 
years, in the declaration, instead 
of giving it in evidence under 
the replication. The declaration, 
which was on a promissory note 
for 127i. 105. 8c?., payable on de- 
mand, %vith interest, after com- 
mencing in the ordinary way, 
proceeded to state that the de- 
fendant disregarded his promise, 
and did not pay the amount of the 
note and interest, or any part 
thereof, except interest on the said 
note, at the rate of 51. per cent., 
from the day of the date of the 
said note up to a certain day luith- 
in six years next before the com- 
meneement of this suit, to njoit, the 
2Qth April, 1830 ; which interest 
ivas, within six years next before 
the commencement of this suit, to 
wit, on the last-mentioned day, 
paid by the defendant to 8. 
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Davies',' as whose executrix the 
plaintifF sued. Plea, Actio non 
accrevit infra sex annos. De- 
murrer and joinder. It was con- 
tended for the plaintiff, that the 
payment of interest on the note 
within six years took the entire 
demand out of the operation of 
the Statute of Limitations, and 
that such payment being averred 
in the declaration and not tra- 
versed, the plea was bad, since it 
was founded on a statute which 
the declaration showed to be in- 
applicable. The court, however, 
held the plea good, upon the 
gi’ound that the payment of in- 
terest within six years did not 
necessarily, as a proposition of 
law, take the debt out of the ope- 
ration of the statute, but was only 
evidence whence the jury might 
infer the continuing existence of 
the cause of action. ^^The ques- 
tion is,” said the Lord Chief Jus- 
tice, ''whether the first plea as 
pleaded to this count, is an answer 
to the whole. What is the whole ? 
A cause of action within six years. 
Interest, however, as separate from 
the principal, is not of itself a 
cause of action, though the pay- 
ment of it is one mode of evidence 
to show that, priml facie, a cause 
of action subsists. That is the, 
legal effect of the payment. The 
statute 9 G. 4, c. 14, s. 1, has this 
proviso, 'Provided always that 
nothing herein contained shall 
alter or take away, or lessen the 
effect of any payment of any prin- 
cipal or interest made by any 


person whatsoever.’ Since that 
statute, as before, payment of 
interest may afford an inference 
that the principal is still due. 
But how are we to know whether 
it is so or not, unless we knew 
the circumstances under which 
the interest has been paid ? I 
think, therefore, that the declara- 
tion discloses only evidence of a 
cause of action and not any actual 
cause of action that has not been 
barred by the plea, and conse- 
quently that our judgment must 
be for the defendant.” Hollis v. 
Palmer, 2 Bing. N. 0. 713. [For 
the like reason where the statute 
was pleaded to an action on a 
promissory note, a replication 
that interest had within six years 
before action been paid on the 
note, was held bad, Pidd v. Mog- 
gridge, 2 H. & N. 567.] 

Having touched on stat. 9 G. 4, 
c. 14, it may not be amiss to ad- 
vert to a case of great importance 
decided on it, although not im- 
mediately bearing upon the point 
in the principal case, WJiitcomh v. 
Whiting, The enactment of the 
first section of the statute is, as 
will be recollected, that no acknow- 
ledgment or promise by words 
only shall be deemed sufficient 
evidence of a new or continuing 
contract, " unless such acknow- 
ledgment or promise shall be made 
or contained in some writing, to 
he signed hy the party chargeahle 
thereby," In consequence of these 
last words, it has been solemnly 
decided that an acknowledgment, 
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signed by an agent in behalf of 
the debtor, is not sufficient, Hyde 
V. Johnson, 2 Bing. K C. 777; 3 
Scott, 289, S. C. It does not, 
however, appear from that case, 
that the agent, who was the 
party’s own wife, was authorised 
in writing ; so that perhaps [it 
was doubtful, until ''the Mercan- 
tile Law Amendment Act, ISSb,’"* 
s. 13], whether, if a case were to 
occur, in which an agent autho- 
rised hy %VTiting were to sign a 
written acknowledgment, this last 
would not be looked upon as 
sufficiently connected with the 
document signed by the principal 
to satisfy the words of the statute. 
It must, however, be observed, 
that the expressions used by the 
Chief Justice, in Hyde v. Johnson, 
are extremely comprehensive, and 
seem to militate against such a 
distinction. "Looking,” says his 
lordship, "at the words of the 
statute, it is confined in terms to 
a writing signed by the party 
chargeable thereby ; and as the 
effect of that statute is, for the 
first time, to introduce a legis- 
lative exception into the statute 
21 Jac. 1, c. 16; and thereby, pro 
tanto, to repeal it, we do not feel 
ourselves justified in extending 
such exception beyond the plain 
and unambiguous meaning of the 
words employed therein. The 
legislature has, in many cases, 
given equal efficacy to written 
instruments when signed by the 
parties, and when signed by their 
agents ; but in all those cases 


express words have been em- 
ployed for that purpose. The 
Statute of Frauds, in its third 
section, requires, for the purposes 
of that section, a note in writing 
to be signed by the party, ' or 
their agents thereto lawfully au- 
thorised hy ivviting ; ’ in the fourth 
section a memorandum or note 
in writing is required, ' signed 
by the party to be charged there- 
with, or some other person thereto 
by him lawfully authorised;’ in 
the fifth section, a devise of lands 
is required to be made in writing, 
to be signed by the party so de- 
vising, ' or by some other person 
in his presence, and by his express 
directions ; ’ in the seventh section, 
a declaration of trusts of any lands 
shall be in writing, ' signed by the 
party ; ’ and lastly, the seventeenth 
section requires, upon the sale of 
goods, that there shall be some 
note or memorandum in writing 
of the bargain, ' signed by the 
parties to the contract, or their 
agents thereunto lawfully au- 
thorised.’ It appears, therefore, 
that the legislature well knew how 
to express the distinction not only 
between a signature hy the party, 
and a signature by his agent, but 
also to describe the different 
modes in which agents for different 
purposes are to be appointed. The 
same observation arises upon re- 
ferring to the more recent statutes, 
3 & 4 W. 4, c. 27, s. 42, and c. 42, 
s. 5. When, therefore, we find in 
the statute now under considera- 
tion, that it expressly mentions 
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the signature of the party only, 
we think it a safer construction to 
adhere to the precise words of the 
statute, and that we should be 
legislating, not interpreting, if we 
extended its operation to -writings 
signed, not by the party chargeable 
thereby, but by his agent.” 

The question just supposed 
[cannot arise -with regard to ac- 
knowledgments made after the 
Mercantile Law Amendment Act, 
1856, ( the 19 & 20 Viet. c. 98,) 
for the 14th section of that act 
enacts, in reference to 9 Geo. 4, 
c. 14, ss. 1 and 8, and 16 & 17 
Viet. c. 118, ss. 24 and 27 (Irish), 
that “ an acknowledgment or pro- 
mise made or contained by or in 
a -writing, signed by an agent of 
the party chargeable thereby duly 
authorised to make such acknow- 
ledgment or promise, shall have 
the same effect as if such writing 
had been signed by such party 
himself.” The same question 
might, however, be raised on the 
construction of some other enact- 
ments, for instance, the 5th and 
6th sections of 9 Geo. 4, c. 14, 
and the 5th and 7th sections of 
the Statute of Frauds, and] if it 
were to be mooted, a good deal 
would depend upon the wording 
of the agent’s written authority. 
Supposing, by that authority, A. 
were to direct the agent ‘'to in- 
vestigate the account between 
himself and B., and to acknow- 
ledge the balance, if any should 
appear to be due;” it possibly 
might be urged that the acknow- 


ledgment, when made and signed 
by the agent, would, if it referred 
in terms to the authority, be 
incorporated by reference thereto, 
in the same way that the instru- 
ment by which a j)ower is exe- 
cuted, becomes, in contemplation 
of law, part of the deed by which 
the power was created. Sup- 
posing that, in the case just put, 
the -written acknowledgment by 
the agent were to be held suf- 
ficiently connected with the signa- 
ture of the principal to satisfy the 
exigency of the statute, might it 
not be urged with some plausi- 
bility that, as omne majus con- 
tinet in se minus, less effect could 
not be given to the signature of 
an agent acting under a general 
authority ? It may be observed, 
too, that the policy of the act 
would by no means militate against 
such arguments, for the object of 
the statute was to prevent a claim 
from being made out after the 
lapse of a number of years by 
mere parol testimony ; an object 
which is by no means defeated by 
allo-wing it to be made out by any 
number of written documents, no 
matter by whom signed, provided 
there be written evidence to show 
that they all emanate from the 
party to be charged, and are 
clothed with his assent. Thus, 
under the Statute of Frauds, the 
policy of which is similar to that 
of 9 Geo. 4, c. 14, the contract 
may be contained by any number 
of writings, provided they can be 
connected in sense, without the 
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interposition of parol evidence, 
Gohbolcl V. Gaston, 1 Bing. 399 ; 
Jackson V. Lowe, ibid. 9 ; Philli- 
more v. Barry, 1 Camp. 513 ; 
Sawnderson v. Jackson, 2 B. & P. 
238. Suppose A. were in writing 
to acknowledge a debt due from 
B. to C., and B. were afterwards 
by writing signed expressly to ap- 
prove of that acknowledgment ; 
would not such an approval be 
sufficient to take the debt out of 
the operation of the statute 1 May 
it not be contended that the maxim 
omnis ratihihitio retrotrahitur et 
mandato equi^aratnr is conver- 
tible, and that, if such a subse- 
quent approval by B. 'would suffice, 
a previous authority, similarly 
signed, would suffice also ? In 
the more recent case of Glarh v. 
Alexander, 8 Sc. N. R. 147 ; Hyde 
V. Johnson was recognised and 
acted upon, and it was made a 
question — which, however, the 
state of facts rendered it unneces- 
sary to decide — whether a written 
acknowledgment made and signed 
by one of several partners, stands 
upon a different footing from a 
written acknowledgment made 
and signed by one of several ordi- 
nary joint contractors, which is 
provided for by the act 9 Geo. 4, 
c. 14, — a question which, when it 


comes to be solemnly discussed, 
there may not be found much 
difficulty in answering in the 
negative. 

There is in the 9 Geo. 4, c. 14, 
a proviso, that "^no memorandum 
or other writing made necessary 
by this act shall be deemed to be 
an agreement within any Stamp 
Act.” The effect of this appears 
to be to render the stamp un- 
necessary where the agreement is 
put in merely for the purpose of 
avoiding the Statute of Limita- 
tions, the debt having been proved 
aliunde. But if it were put in as 
the only evidence of a debt though 
more than six years old, semble 
that it would require a stamp, 
Morris v. Dixon, 4 A. & E. S45. 
The proviso has been held to be 
inapplicable to the case of an 
unstamped promissory note, Jones 
V. Ryder, 4 M. & W. 32. 

[An acknowledgment of a simple 
contract debt is insufficient to save 
the statute, unless made to the 
creditor or his agent, Fuller v. 
Redman, 26 Beav. 614; but an 
acknowledgment of a specialty 
debt will suffice, under 3 & 4 
Will. 4, c. 42, s. 5, though made 
to a stranger, Moodie v. Ban- 
nister, 4 Drewr. 432.] 
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* The two 
Sheriffs of 
London make 
one Sheriff of 
Middlesex, 
Bar Jeer v. 
WeedoTif 4 
Tyrwh. 861. 


EASTEK~^21 GEO. 3, B. R. 

[reported DOITGL. 665.] 

In an action against the sheriff for talcing goods ivithoiit 
leaving a year's oBoit, the declaration needs not state 
all the jpartievZars of the demise, but if it does, and 
they are not 'proved as stated, there shall be a nonsuit. 

In last Hilary Term, on Thursday, the 25th of January, 
Lee obtained a rule to show cause why the verdict which 
had been found for the plaintiff should not be set aside 
and a new trial granted, or a nonsuit entered. 

This was an action on the case, against the defendants 
as sheriff of Middlesex,^ on the statute of 8 Ann. c. 14, 
s. 1, for taking the goods of one Pope in execution, in a 
house let from year to year by the plaintiff to Pope, with- 
out paying or contenting him for a year s rent then due, 
and of which the defendants, before the removal of the 
goods, had notice. 

The declaration stated the demise, as follows : — 

^^The said plaintiff, on, &c., demised to one Benjamin 
Pope, a certain messuage, &c., to have and to hold unto 
the said Benjamin, from the feast of St. Michael, then 
next followung, for and during the term of one year from 
thence next ensuing, and fully to be complete and ended, 
and so, from year to year, for so long as it should please 
the plaintiff, and the said Benjamin, yielding and paying 
therefore, yearly and every j^ear during the said term, unto 
the plaintiff, the yearly rent or sum of, &c., by four even 
and equal quarteiiy payments ; to wit, at the feast of, &c.” 
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The principal witness called on the part of the plaintiff 
was Pope himself ; who proved that the plaintiff let the 
house to him, by parol, for a year, and that there was 
no stipulation about any time or times for the payment of 
the rent. 

It was contended at the trial (which came on before 
Lord Mansfield, at the sittings for Middlesex), that, as the 
plaintiff had laid a demise with a reservation of rent pay- 
able quarterly, he was bound to prove it exactly as laid ; 
and that, having failed in that proof, he ought to be non- 
suited. His lordship overruled the objection, being then 
of opinion that enough of the demise as laid had been 
proved to entitle the plaintiff to his action. The present 
rule was moved for on the ground of a misdirection. 

On Thursday, the 3rd of May, the Attorney -General 
and Dunning showed cause, and urged that the contract 
was not the gist of the action ; the material part was, that 
a year s rent was in arrear, and that having been proved, 
the plaintiff had shown enough to entitle himself to a 
verdict. 

Wood, on the other side, insisted, that as the plaintiff 

had set forth the particulars of the contract, he was bound 

to prove them as laid ; and for this he cited an anonymous 

case in Lord Raymond, where, a promise being laid, “ to 

deliver good merchandiseable wheat,'’ and the evidence 

being of a promise to deliver '' good second sort of wheat,” 

Lord Holt held the variance to be fatal, and nonsuited the 

jilaintiff (a) ; the King v. Kudigate (b), where, upon a (a) Bedford 

traverse of an office found, the issue being, whether J. S. Ld. Eaym. 

devised to '' J. N. and his heirs " or not, and the iury having 

^(5)BRE6 

found that '' J. S.” devised to A. for years, remainder to Car. i, Sir W. 
J. N. in fee,” the court adjudged quod non devisavU 
modo et forma: ” Sands and Task v. Ledger (c), where, in (c) Surrey As- 
action of debt for rent, the plaintiffs declared on a demise, 
for 151. rent per annum,” under a power '' to make leases 792. 
for twenty-one years,” and the evidence being of a demise 
'' for 15Z. rent per annum, and three fowls,” under a power 
'' to make leases for twenty-one years in possession, and 
not in reversion, rendering the ancient rent, and not dis- 
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(a) p. 

589 . 


(5) Vide Cowp. 
665. 


. punishable of waste/’ Lord Holt directed a nonsuit ; and 
Savage, qui tarn, v. Smith, which was afterwards stated 
by Lord Mansfield in delivering the judgment of the 
court {a). 

The case stood over till this clay. 

Lord Mansfield (after stating the case). — I am very free 
to own that the strong bias of my mind has always 
leaned to prevent the manifest justice of a cause from 
being defeated or delayed by formal slips, which arise 
from the inadvertence of gentlemen of the profession ; 
because it is extremely hard on the party to be turned 
round, and put to expense, from such mistakes of the 
counsel or attorney he employs. It is hard also on the 
profession. It was on this ground that -I overruled the 
objection on this case ; but I am since convinced, both 
on the authorities w’hich I am about to mention, and on 
the reasoning in them, that I was wrong, and that it is 
better, for the sake of justice, that the strict rule should 
in this case prevail. I have always thought, and often 
said, that the rules of pleading are founded in good sense. 
Their objects are precision and brevity. Nothing is more 
desirable for the court than precision, nor for the parties 
than brevity. It is easy for a party to state his ground of 
action. If it is founded on a deed, he needs not set forth 
more than that part which is necessary to entitle him to 
recover (6). If he states what is impertinent, it is an 
injury to the other party, and may be struck out and costs 
allowed, upon motion. I remember* a case where, in an 
action on one covenant, the whole of a very long deed was 
set forth. The court referred it to the master, and all was 
struck out except the covenant on which the action was 
brought, and costs paid to the amount of lOOL When I 
say that the plaintiff needs only set forth that part of a 
deed on which his action is founded, I do not mean to say 
that even that is necessary. He is not bound to set forth 
the material parts in letters and words. It will be sufficient 
to state the substance and legal effect. This is shorter 
and not liable to mis-recitals, and literal mistakes. Here 
that method might have been followed. It certainly was 
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not necessary to allege this part of the lease that relates 
to the time of payment, in order to maintain the action. 

But, since it has been alleged, it was necessary to prove it. 

The distinction is between that which may be rejected as 
surplusage (which might have been struck out on motion), 
and what cannot. Where the declaration contains imper- 
tinent matter, foreign to the cause, and which the master, 
on a reference to him, would strike out (irrelevant cove- 
nants, for instance), that will be rejected by the court, and 
need not be proved. But if the very ground of the action 
is mis-stated, as where you undertake to recite that part 
of a deed on which the action is founded, and it is mis- 
recited, that will be fatal. For then the case declared on 
is different from that which is proved, and you must re- 
cover secundum allegata et jprohata. This will reconcile 
all the cases. In the present instance, the plaintiff under- 
takes to state the lease, and states it falsely. There are 
many authorities which go to prove this distinction. I 
will mention three (which are very strong), where matter 
which it was unnecessary to set forth, being stated, and 
not proved, the variance was held to be fatal. The first is 
the case of Cudlip v. Rundle {a). There, in an action by («)B. R. T. 2 
a lessor against his tenant, for negligently keeping his fire, carth. 202. 
by means whereof the house was consumed, a demise to 
the defendant for seven years was stated in the declara- 
tion; the defendant pleaded, that the plaintiff did not 
demise modo et fovmd ; and issue being joined, it appeared 
on the finding by the jury in a special verdict, to be a 
lease at will. The Court agreed that the action would 
have lain against the defendant as tenant at will ; but, 
as the plaintiff had stated him to be a lessee for years, 
and had proved him tenant at will, the variance was held 
to be fatal, and there was judgment for the defendant. 

The next is the case of Savage, qui tarn, v. Smith, in the 
Common Pleas (6). That was an action of debt against a 0. 3, 

sheriJff’s officer, by an informer. The declaration stated iioi. 
a judgment, and a fieri facias upon that judgment. The 
fieri facias was given in evidence, but not the judgment, 
and the court held, that though it might be unnecessary 
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(а) By a mis- 
take of the 
jiress, the word 
“ material ” is 
printed instead 
of ^Uimnate' 

in the 
report of this 
case in 2 
Blaokst. 1104. 

I uimatcriaV^ 
certainly was 
the word used 
by De Grey^ 
Chief Justice, 
as appears not 
only from 
what is Iiere 
said by Ld. 
Manfifield^ but 
also from a 
very accurate 
manuscript 
note I have 
seen of Savage 
V. Smithy and 
indeed from 
the context in 
Blackstone’s 
own report. 

(б) E. 19 Geo. 

o 

(c) 11 Geo. 2, 
cap. Ill, s. IS. 


to aver the jiidginent, yet, having been averred, it ought 
to be proved; and my Lord Chief Justice Be Orey ex- 
pressly went upon the distinction between immaterial and 
impertinent averments, and said that the former must 
be proved, because relative to the point in question (u). 
The third case is Slmte v. Hornsey, in this court (h). That 
was an action for double rent on the statute (c), Tlie 
declaration stated a lease for three years ; but, on the 
evidence, it appeared that the lease for three years was 
void under the Statute of Frauds ; and that the defendant 
was only tenant from year to year. This was sufficient 
for the puipose of the action ; but a lease for three years 
having been laid, and not proved, the plaintiff was non- 
suited; and a rule for setting aside the nonsuit having 
been obtained, it was, upon the argument of the case 
discharged. These authorities are in point to the doctrine 
I have laid down. But j)^'i'haps, notwithstanding the 
weight of the cases, if that doctrine were highly detri- 
mental, and the setting it right would be attended with 
no mischief, as it is only a mode of practice, it might 
deserve consideration. But I believe it stands right, and 
upon the best footing ; for it may prevent the stuffing of 
declarations with prolix and unnecessary matter, because 
of the danger of failing in the proof ; and may lead pleaders 
to confine themselves to state the legal effect. We are all 
of opinion that the verdict should be set aside, and judg- 
ment of nonsuit entered. 

The rule made absolute. 


'' I AM aware,” said Mr. Justice 
Buller, in Bepin v. Solomons, 5 
T. R 496, that the case of Bris- 
toiv V. Wright has been some- 
times doubted, but I am still of 
opinion that it was rightly decided. 
In order to entitle the plaintiff to 
maintain that action, it was neces- 
sary for him to show that he was 


landlord, it being an action for 
taking the lessee’s goods, without 
leaving a year’s rent ; and, to 
show that the plaintiff was the 
landlord, he was obliged to set 
forth a contract between himself 
and the tenant. Now, contracts 
are in their nature entire, and 
in pleading they must be stated 
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accurately ; but as the evidence in 
that case did not accord with the 
contract stated in the declaration, 
and which was the foundation of 
his action, it was properly deter- 
mined that a judgment of non- 
suit should be entered.” Accord. 
Savage v. Smith, Blackst. 1101 ; 
Williamson v. Allison, 2 East, 
452, uhi per Lord Ellenborough, 
C. J. — With respect to what aver- 
ments are necessary to be proved, 
I take the rule to be, that if the 
whole of an averment may be 
struck out without destroying the 
plaintiff’s right of action, it is not 
necessary to prove it ; but other- 
wise if the whole cannot be struck 
out without getting rid of a part 
essential to the cause of action ; 
for then, though the averment 
may be more particular than it 
need have been, the whole must 
be proved or the plaintiff cannot 
recover.” This, it may be observed, 
is an expression of the same doc- 
trine that was laid down by Lord 
Mansfield in the principal case, 
in the following words: — ''The 
distinction is between that which 
may be rejected as surplusage and 
what cannot.” Accord. Shearm 
V. Bihrnard, 10 A. &*E. 593. See 
Harris v. Mantle, 3 T. E. 307, 
where in covenant the breach was 
that the defendant had not per- 
formed his covenant to repair, hat 
on the contrary had committed 
loaste. Held that he could prove 
no non-repair not amounting to 
waste, for the plaintiff must re- 
cover secundnm allegata et pro- 


hata. [See The Times Fire As- 
snrance Co. v. Haivhe, 28 L. J. 
Exch. 317 ; Carpenter v. Parker, 
3 C. B. N. S. 206.] See, too, 
Haiokes v. Orton, 5 A. & E. 367 ; 
Hast V. Skinner, 11 M. & W. 
161 ; and Alexander v. Bon- 
nin, 4 Bing. N. C. 799 ; where to 
trespass qn. c. f. the defendant 
pleaded that he had licence to 
erect and maintain a brick wall 
on the locus in quo, and having 
proved a licence to erect but not 
to maintain, it was held that the 
verdict on that plea must be 
entered against him. In Martin 
V. Oraham. 7 A. & E. 54, the 
declaration alleged that ^'the de- 
fendant cut down trees, and other- 
wise used the premises in so iin- 
tenantlike and improper a manner, 
that they became and were dilapi- 
dated.” Held, that he could not 
give evidence of q^^umissive waste. 
— On the other hand, see Wells v. 
Hopkiois, 5 M. & W. 7 ; where in 
an action on a bill, the defendant 
pleaded that it was accepted for 
hops to be delivered according to 
sample, and that the plaintiff had 
not delivered hops according to 
sample, or any hops whatever, 
the words in italics were rejected 
as surplusage, and in Davis v. 
Chapman, 2 M. & Gr. 920, 
where to a count for an escape, 
the plea after stating a return of 
the debtor into custody, alleged 
that he was still kep>t in it, 
that allegation was held sur- 
plusage upon a replication de 
injuria; [and see Swinfen v. 
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Lord Chelmsford, 5 H. & N. 920, 
921.] 

Upon this doctrine appears 
mainly to depend the real utility 
of the videlicet, or to %oit, so often 
introduced by pleaders before 
matter of description ; a precau- 
tion which is totally useless where 
the statement placed after the 
videlicet is material ; but which 
in other cases prevents the danger 
of a variance, by separating the 
description from the material 
averment, so that the former, if 
not proved, may be rejected, with- 
out mutilating the sentence which 
contains the latter. See Symons 
V. Knox, 3 T. R 68. Thus in 
Lampleigh v. Brccithwait, ante, 
p. 189, it is laid down by the court, 
that under the averment, that the 
plaintiff did his endeavour, vide- 
licet, in equitando, it would not 
have been necessary to prove 
riding, but any other endeavour 
would have served ; see Parldn- 
son V. Whitehead, 2 M. & Gr. 329; 
per Wightman, J., in Athinson v. 
Raleigh, 3 Q. B. 88 ; per Tindal, 
C. J., in King v. Green, 6 Scott. 
N. R. 869 ; Cooper v. Blick, 3 Q. 
B. 915; Neivlands v. Holmes, 3 
Q. B. 682. 

BHstow V. Wright continued 
long to be the leading case upon 
the subject of variance ; the sub- 
sequent decisions will be found 
collected and ably commented 
upon in the notes to Goram v. 
Sweeting, 2 Wms. Saund. 199, and 
will all be found to bear out and 
exemplify Lord Mansfield's doc- 


trine. But the law respecting 
variances has, since the decision 
of Bristow V. Wright, received 
[most extensive and] beneficial 
alterations from the legislature. 
In order to understand these per- 
fectly, it will be necessary to 
occupy the reader in something 
like an historical disquisition, [but 
it should be premised that the 
Common Law Procedure Acts, 
1852, 1854, and 1860, have prac- 
tically superseded all previous 
enactments by which powers of 
amendment in civil causes have 
been given.] After the decision 
in Bristow v. Wright had pointed 
out in glaring colours the fatal 
nature of a variance, the pleaders, 
naturally tenified at the idea of 
incurring a nonsuit in consequence 
of a mistake in stating facts, of 
which their clients had, perhaps, 
furnished them with no very accu- 
rate account, began to swell their 
declarations to an extraordinary 
and portentous size, by intro- 
ducing counts calculated to meet 
every aspect which it was sup- 
posed that the evidence could at 
the trial possibly assume, in hopes 
that some one count, at least, 
would be fi)und free from any 
material variance. While, on the 
other hand, the pleader for the 
defendant was equally astute in 
framing a variety of pleas, in 
order to meet every possible 
defence upon which the evidence 
might enable counsel to rely at 
the trial. Yet, notwithstanding 
all these pains, it was often found 
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at Nisi Prius, that the case as- 
sumed some shape which the 
ingenuity of the pleader had not 
been able to divine ; and the 
suitor, after incurring great ex- 
pense, was defeated at the mo- 
ment when the merits of his case 
were rendered apparent by the 
same evidence Avhich created the 
variance between it and the state- 
ments contained in his pleading. 

In order, in some degree, to 
obviate these mischiefs, stat. 9 
G. 4, cap. 15, after reciting that 
great expense was often incurred 
and delay or failure of justice 
took place at trials, by reason of 
variances between writings pro- 
duced in evidence and the recital 
or setting forth thereof upon the 
record on which the trial was had, 
in matters not material to the 
merits of the case,’’ enacted “ that 
it should and might be lawful for 
eveiy court of record holding plea 
in civil actions, any judge sitting 
at Nisi Prius, and any court of 
oyer and terminer and general 
gaol delivery in England, Wales, 
Berwick-upon-Tweed, and Ireland, 
if such court or judge shall see fit 
so to do, to cause the record on 
which any trial may be pending 
before any such court or judge, in 
any civil action, or in any in- 
dictment or information for any 
misdemeanor, when any variance 
shall appear between any matter 
in writing, or in print, produced in 
evidence, and the recital or setting 
forth thereof upon the record 
whereon such trial ig pending, to 

VOL. I. 


be forthwith amended in such 
particular, by some officer of the 
court, on payment of such costs, 
if any, to the other party, as such 
court or judge shall think reason- 
able ; and, thereupon, the trial 
shall proceed as if no such vari- 
ance had appeared ; and, in case 
such trial shall be had at Nisi 
Prius, the order for the .amend- 
ment shall be indorsed on the 
postea, and returned together with 
the record ; and thereupon the 
papers, rolls, and other records 
of the court from which such 
record issued, shall be amended 
accordingly.’^ The powers of 
amendment given by this statute 
were subsequently extended to 
indictments and informations for 
all offences ivhatever, 11 & 12 Viet, 
c. 46, s. 4, and see 12 & 13 Viet, 
c. 45, s. 10 ; 14 & 15 Viet. c. 100, 
s. 1. 

The effects of the 9 G. 4, c. 15, 
though limited to one class of 
cases, being found beneficial, it 
was determined to extend its en- 
actments, and at the same time 
to compel the parties who were 
to have the advantage of the in- 
creased facility of amendment to 
co-operate with the legislature in 
reducing the expense of actions, 
by diminishing the length of their 
pleadings. Accordingly, statute 3 
& 4 W. 4, c. 42, s. 23, reciting 
“that great expense is often in- 
curred, and delay or failure of 
justice takes place at trials by 
reason of variances, as to some 
particular or particulars, between 
Q Q 
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the proof and the record or setting pleadings in which such variance 
forth, on tlie record or document occurs, and in every other part of 
on which the trial is had of the pleadings which it may be- 
contracts, customs, prescriptions, come necessary to amend, on such 
names, and other matters or cir- terms as to the payment of costs 
cumstances not material to the to the other party, or postponing 
merits of the case, and by the mis- the trial to be had before the 
statement of which the opposite same, or another, jury, or both 
party cannot have been prejudiced, payment of costs and postpone- 
and the same cannot, in any case, ment, as such court or judge shall 
be amended at the trial, except think reasonable; — and in case 
where the variance is between any such variance shall be in some 
matter in writing or in print, particular or particulars, in the 
produced in evidence, and the judgment of such court or judge, 
record,” enacts '' that it shall be not material to the merits of the 
lawful for any court of record, case, hut such as that the opposite 
holding plea in civil actions, and party may have been prejudiced 
any judge sitting at Nisi Prius, if thereby in the conduct of his 
such court or judge shall see fit action, prosecution, or defence, 
so to do, to cause the record, writ, then such court or judge shall 
or document, on which any trial have power to cause the same to 
may be pending before any such be amended upon payment of costs 
court or judge, in any civil action, to the other party, and withdraw- 
or in any information in the ing the record, or postponing the 
nature of a quo loarranto, or pro- trial as aforesaid, as such court or 
ceedings on a mandamus, when judge shall think reasonable ; and, 
any variance shall appear between after any such amendment, the 
the proof and the recital, or sett- trial shall proceed, in case the 
ing forth on the record, mnt, or same shall be proceeded with, in , 
document on which the trial is the same manner in all respects, 
proceeding, of cmy contract, cus- both with respect to the liability 
tom, prescription, name, or other of witnesses to be indicted for per- 
matter, in any particular or jury and otherwise, as if no such 
particulars in the judgment 0/ - variance had appeared; and in 
such court or judge, not material case such trial shall be had at 
to the merits of the ease, and by Nisi Prius, or by virtue of such 
which the opposite party cannot writ as aforesaid (alluding to the 
have been prejudiced in the con- writ of trial given by ss. 17 & 18 ), 
duct of his action, prosecution, or the order for the amendment shall 
defence, to be forthmth amended be indorsed on the postea or the 
by some offtcer of the court or writ, as the case may be, and 
otherwise, both in the part of the returned together with the record 
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or writ ; and, thereupon, such 
papers, rolls, and other records of 
the court, from which such record 
or writ issued, as it may be neces- 
sary to amend, shall be amended 
accordingly ; and, in case , the 
trial shall be had in any court of 
record, then the order for amend- 
ment shall be entered on the roll 
or other document upon which 
the trial shall be had. Provided 
that it shall be lawful for any 
party who is dissatisfied -with the 
decision of such judge at Nisi 
Prius, sheriff, or other officer, re- 
specting his allowance of any 
such amendment, to apply to the 
court from which such record or 
writ issued for a new trial upon 
that ground ; and in case any 
such court shall think such 
amendment improper, a new trial 
shall be granted accordingly, on 
such terms as the court shall 
think fit ; or the court shall make 
such other order as to them shall 
seem .meet.'’ And it is further 
enacted by section 24, that the 
said court or judge shall and 
may, if they or he think fit, in all 
such cases of vaifiance, instead of 
causing the record or document 
to be amended as aforesaid, direct 
the jury to find the fact or facts, 
according to the evidence; and 
thereupon such finding shall be 
stated on such record or docu- 
ment ; and notwithstanding the 
finding on the issue joined, the 
said court, or the court from which 
the/ecord has issued, shall if they 
shall think the said variance im- 


o9.) 

' material to the merits of the case, 
and the mis-statements such as 
could not have prejudiced the 
opposite party in the conduct of 
the action or defence, give judg- 
ment according to the very right 
and justice of the case.” This 
section does not it seems apply to 
feigned issues. Brown v. Hutch- 
inson, 13 Q. B. 185. 

This statute does not repeal the 
9 G. 4, c. 15 ; a circumstance 
which it was formerly material 
to remember, for the power of 
amendment given by that statute 
extends to '^any civil action, or 
any indictment or information 
for any misdemeanor ; ” whereas 
the 3 & 4 W. 4, c. 42, only in- 
cludes “ civil actions, informations 
in the nature of a quo warranto, 
and proceedings on writs of man- 
damus^ An indictment for mis- 
demeanor could, therefore, be 
amended at the trial in any par- 
ticular falling within the 9 G. 4, 
c. 15, though it certainly is not 
included in the purview of the 3 & 

4 "W. 4, c. 42. Since the 14 & 15 
Viet. c. 100, s. 1, this has ceased 
to be of importance, that statute 
giving very large powers of amend- 
ment in all criminal cases. 

Another difference between the 
9 G. 4, c. 15, and the 3 & 4 W; 4, 
c. 42, as pointed out by Tindal, 
0. J., in Smith v. Brandram, 2 
M. & G. 250, 2 Sc. N. E. 539, 
S. C,, is that the former does not, 
in the enacting part, expressly 
restrict the power of amending to 
those cases only where the defect 

Q Q 2 
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to be amended is not material 
to the merits of the case ; ” those 
words, as observed by Maule, 
J., S. C., though occurring in the 
recital, not being repeated in the 
enacting clause ; but, with submis- 
sion, it seems that the discretion 
of the judge ought in each case to 
be so limited by a just view of the 
circumstances, as, even without 
the guidance of those words, to 
avoid perilling the merits by an 
amendment under either statute. 
So, it has been suggested that on 
the trial of an issue upon a plea 
of nul tiel record, a variance be- 
tween the pleading and the record 
produced, would be amendable 
under the 9 G. 4, c, 15, although 
not so under 3 & 4 W. 4, c. 42, 
Hopkins v. Francis, 13 M. & W. 
668, per Alderson, B. ; but see 
Davis V. Dunne, 1 DowL K S. 31 ; 
and an amendment would now be 
allowed upon a trial by the record, 
at all events under the 222nd 
section of the Common Law Pro- 
cedure Amendment Act, 1852, 
Nohle V. Chapman, 14 0. B. 400 ; 
Hunter v. Emanuel, 15 C. B. 290. 

The judges seem [to have been] 
disposed to give a very liberal 
construction to this statute, [the 
3 & 4 W. 4, c. 42,] and it [was] 
announced that leave to amend 
under it [would] not be refused 
on account of the supposed hard- 
ship or impropriety of the action, 
Doe dem. MarAott v. Edwards, 
1 M. & R. 321, Parke, B. ; but 
Alderson, B., refused to amend in 
ejectment where a recovery would 


disturb an equitable arrangement 
to which the real plaintiff had 
been a party. Doe d. Loscomhe v, 
Clifford, 2 Car. & K. 448. Un- 
less,” said Parke, B., in Sainshury 
V. Matthews, 4 M. & W, 347, the 
judges are very liberal in the 
allowance of amendments, the 
rule which binds a plaintiff to one 
count will operate very harshly.” 
See to the same effect per Aider- 
son, B., in Parry v. Fairhurst, 
5 Tyrw. 685 ; 2 G M. & R. 191, 
S. C. ; and per Tindal, C. J., 
Maule and Bosanquet, JJ., Smith 
V. Knowelden, 2 M. & G. 561. 
The power to amend under the 
statute being confined to variances, 
*‘not material to the merits of the 
casef (meaning thereby not merely 
legal merits on demurrer, but such 
as are required in an affidavit of 
merits, per Alderson, B., 5 M.& W. 
429) [see The Pacific Steam Navi- 
gation Go, V. Lewis, 16 M. & W. 
783, Pollock, C. B.] the propriety 
of an amendment must, in each 
case, depend on its own peculiar 
circumstances. 

To lay down any rule, there- 
fore, which should apply to every 
case would be manifestly impos- 
sible, and perhaps the most con- 
venient mode of considering the 
decisions upon this statute will 
be to advert in the first instance 
to those which have limited the 
jurisdiction as well as the dis- 
cretion of the courts and judges 
in acting upon it. It has already 
been seen that the court above 
cannot control the refusal of the 
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judge at Nisi Prius to amend, Boe 
V. Errington, svLjprdj ; nor could 
the court, under sect. 24, ‘"'give 
judgment according to the right 
and justice of the case,” when the 
mis-statement which the judge 
had refused to amend, was one 
by which the other party might 
have been prejudiced; nor ex- 
punge the indorsement, Knight 
V. McBoualli 12 A. & E. 438. 
— In Doe d. Parsons v. Heather , 
8 M. & W. 158, the court ex- 
pressed an opinion that a judge 
at Nisi Prius had no power under 
this statute to supply a total omis^ 
sion, such as the omission of a 
year in the demise in ejectment. 
So, in replevin, for taking in a 
house and brewery, with an avowry 
for taking in a house, omitting the 
brewery, Baron Parke held that 
the omission could not be supplied 
under this statute, Bye v. Bower, 
1 Car. & M. 262 ; and see a pre- 
vious decision to that effect by the 
same learned judge, /o/itiv. Currie, 
6 C. & P. 618. But where in an 
action of trespass 'vvith not gwilty 
pleaded, it appeared that the date 
of the writ was omitted in the Nisi 
Prius record, so that the damages 
could not be correctly estimated, 
Parke, B., allowed the writ itself, 
which was produced and proved, 
to be annexed to the record, to 
supply the date, and the court 
above held that he was right, and 
seemed to think that even if the 
date had been inserted on the 
record upon proof of the writ itself, 
it might have been done, there 


being something to amend by, 
Cox V. Painter, 7 C. & P. 769, 6 
A. & E. 492 ; and see Forman v. 
Davis, 9 C. & P. 127 ; Ernest v. 
Brown, 2 Moo. & R. 13. — It seems 
clear that a judge at Nisi Prius 
has no power to make an order 
for the amendment of the record 
at a future time after verdict, 
Brashier v. Jackson, 6 M. & W- 
’ 549, because, as observed by Baron 
Alderson, at page 555, '"the jury 
are to pass their opinion upon the 
amended record ; ” and see Doe d. 
Bennett v. Long, 9 0. & P. 773. 
— Nor could he, under 3 & 4 W. 
4, c. 42, make an amendment 
which would introduce a new con- 
tract and a new breach, as, by 
altering a declaration upon an 
actual demise into one upon an 
agreement to demise, and a breach 
stating an eviction, to one nega- 
tiving title to demise, Brashier v. 
J achson, suprd ; — nor could a j udge 
under that statute make an amend- 
ment which would occasion a dif- 
ferent set of issues, per Tindal, 
C. J., Callander v. Dittrich, 4 ,M. 
& G. 90, (see now post) — or make 
the pleading bad in substance, 
per Cresswell, J., S. C., Evans v. 
Powis, 1 Exch. 601, Buryy, Blogg, 
12 Q. B. 877, — or introduce en- 
tirely new facts, David v. Preece 

5 Q. B. 440 ; Boucher v. Murray 

6 Q. B. 362 ; see Perry v. Watts, 
3 M. & G. 775.— In Bowers v. 
Nixon, 2 Car. & K. 372, Mr. 
Justice Maule expressed an opi- 
nion that the power of amendment 
[did] not extend to cases where a 
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party has designedly set forth his 
own view of the legal effect of an 
instrument, from which the judge 
differs, (hut see Whitwill v. Sclieer, 
8 A. & E. SOI) ; — and the Court 
of Queen’s Bench doubted whe- 
ther it could be exercised under 
this statute where a defendant 
would thereby be deprived of his 
motion in arrest of judgment, At- 
Jdnson v. Raleigh, 3 Q. B. 79. — In 
GecJcie v, Monch, 1 Car. & K. 555, 
the Lord Chief Baron refused an 
amendment to a plaintiff wdio had 
previously obtained a judge’s order 
to make it upon pa 5 anent of costs, 
but of which he had not availed 
himself; and in Roe d. Poole v. 
Errington, 1 Moo. & R. 344, 
Taunton, J., refused to allow a 
joint demise by two, to be amended 
to a several demise by each ; see 
Pnidhomme v. Frazer, 1 Moo. & 
R 435. Where one of several 
defendants sued in debt was not 
fixed by the evidence, Alderson, 
B., refused • to strike his name out. 
Cooper V. Whitehovyse, 6 C. & P. 
545. It would now, however, in 
ordinary cases be a matter of 
course to do so under [15 & 16] 
Viet. c. [76], s. 37. See note 
to Rice V. Sh'Ute, ante, p. 510. 
But whenever the proposed amend- 
ment would not, if made, cast an 
additional burden of proof on the 
opposite party, or alter the form 
of the record, so as to make it 
probable that a different course 
of pleading would have been 
adopted had the record been ori- 
ginally framed as amended, the 


judges were liberal in the exercise 
of the power given them by this 
statute ; see the judgment of 
Baron Rolfe in Coohe v. Stratford, 
13 M. & W. 387, and SoiUhee v. 
Denny, 1 Exch. 202. 

To enter at any length into the 
particulars of the numerous cases 
in which amendments have been 
allowed at Nisi Prius, would be 
quite beyond the scope of the 
present note; but some may be 
usefully referred to, as showing 
the disposition of the judges to 
give full effect to these salutary 
enactments. — Thus, in actions 
upon negotiable instruments, the 
statement of an instrument de- 
clared on as a bill was altered 
to that of a note ; per Alderson, 

B. , Moilliet v. Powell, 6 C. & P, 
233 ; and the Court of Exchequer 
has approved of the alteration of 
the statement of a note as payable 
“ on demand ” to one payable 
'' twelve months after date,'’ 
Beckett v. Dutton, 7 M. & W. 157 ; 
see Cooke v. Stratford, 13 M. & W. 
379 ; Higgins Y, Nicholls, 7 Bowl. 
P. C. 551 ; and under the 9 G. 4, 
c. 15, a variance in the name of the 
payee of a bill not being a party 
to the action, was amended. Parks 
V. Edge, 1C. & M. 429 ; but see 
Jelf V. Oonel, 4 C. & P. 22. And 
an amendment alleging a present- 
ment to the executor of the ac- 
ceptor instead of the acceptor, was 
allowed in Caunt v. Thompson, 7 

C. B. 400. — In an action upon a 
guaranty stated to have been 
given in consideration of past ad- 



BRISTOW V, WRIGHT. 


599 


prances by A. & B. (plaintiffs) and 
that A. & B. would from time to 
time make advances to Z./' that 
statement was held amendable to 
the statement of a guaranty in 
consideration of “advances made 
and to be made by A. & B., or by 
any other persons of whom the 
firm might consist ; ” and also an 
allegation of a promise to pay 
“the plaintiffs” was held amend- 
able to a promise to pay “the 
plaintiffs, or those who might con- 
stitute the firm,” Chapman v. Sut- 
ton, 2 0. B. 634. So a statement 
that the guaranty was given in 
consideration of a sale and deli- 
very of goods to S. “ to an extent 
not exceeding lOOi!.,” was held 
amendable to “in consideration 
of your supplying S. with goods to 
the extent of lOOl.f Dimmoch v. 
Sturla, 14 M. & W. 758, and see 
Smith V. Brandram, 2 M. & G. 
244. — In actions upon other con- 
tracts, a promise to pay has been 
altered to a promise to guarantee, 
Hanhury v. Ella, 1 A. & E. 61. 
So a count for goods bargained 
and sold, may be amended to a 
special count for not accepting, 
per Parke, B., Jacob v. Kirk, 2 
Moo. & R. 221. And the Court of 
Exchequer approved of the amend- 
ment of a contract stated to be 
“ to. build a room, booth, or build- 
ing, according to certain plans, 
by the 28th June, 1838,” to a con- 
tract “to place certain seats or 
tables, &c. to be completed four or 
five days before the 25th June, 
1838,” Ward v. Pearson, 5 M, & 


W. 16. So the statement of a con- 
tract as carriers has been altered 
to one as wharfingers, Parry v. 
Fairhurst, 2 C. M. & R. 190 ; see 
Hemming v. Parry, 6 C. & P. 580 ; 
see also Sainshury v. Matthews, 4 

M. & W. 343 ; Bead v. Dunsmore, 
9 C. & P. 588 ; Ivey v. Young, 1 
Moo. & R. 545 ; Boys v. Ancell, 5 

N. C. 390 ; Whitwell v. Scheer, 8 
A. & E. 301 ; Gurford v. Bayley, 
3 M. & G. 781, 4 Sc. N. R. 398, 
S. C. ; Nickisson v. Trotter, 3 M. 
& W. 130. — ^And in Pebt the 
amount of the penalty of a bond 
declared on may be amended. Hill 
V. Salt, 2 C. & M. 460. — In Petinue 
the description of the goods has 
been amended, Graham v. Grane, 
13 Q. B. 548. — In Replevin, the 
terms of* the tenancy in an avowry 
may be amended, in the holding, 
Gayler v. Farrant, 4 N. C. 286, 5 
Scott, 701, S. C. ; the amount of 
rent, see Roberts v. Snell, 1 M. & 
G. 577 ; or by substituting an 
avowry at common law for one 
under the statute, S. C. per Tindal, 

O. J. ; see also Serjeant v. Chafy, 
5 A. & E. 354. — In Ejectment, the 
day of the demise as laid was 
altered, to suit the right of entry 
as proved, Poe d. Edwards v. 
Leach, 3 M. & G. 229; Poe d. 
Simp)son v. Hall, 5 M. & G. 795 ; 
likewise the desciiption of the 
premises has been amended, Poe 
d. Marriott v. Edwards 1 M. & 
R. 319. [Now no day of demise 
need be stated in the mit, see 
the Common Law Procedure Act, 
1852, s. 169, and Sched. (A.) No. 
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13.] — In actions for Slander, the 
power of amendment under this 
statute has been frequently used ; 
in SontJiee v, Benny, 1 Exch. 196, 
one part of the slanderous lan- 
guage as laid was, ‘Hhere have 
been many inquests held upon 
persons who have died because he 
attended them ; ” and they were 
altered by amendment to those 
proved, viz,, ''that several have 
died, that he (the plaintiff) had 
attended, and there have been 
inquests held upon them,” — and 
the court approved of the amend- 
ment, though pressed with the 
argument that the defendant might 
have been able to justify the words 
as proved, although not those as 
laid. It was observed however by 
the court, that no application for 
a postponement had been inade at 
the trial, and that even striking 
out the words altered, there re- 
mained sufficient to support the 
declaration ; see also Smith v. 
Knowelden, 2 M. & G. 561 ; Pater 
V. Baker, 3 C. B. 831 ; Jenkins v. 
Phillips, 9 C. & P. 766, where, 
it appearing that the words had 
been spoken in Welsh, but that 
the words laid were an exact 
translation of the words spoken, 
Coleridge, J., allowed the Welsh 
words to be inserted. See Foster 
V. Pointer, 9 C. & P. 718, a case of 
libel; and Mark v. Bensham, 1 
Moo. & R. 442, a case of false 
warranty. — In an action against 
the sheriff, a count for an escape 
may.be amended to one for negli- 
gently omitting to arrest, Guest v. 


Flwes, 3 A. & E. 118. In a plea 
of justification, stating the goods 
to have been stolen by some " per- 
son unknown,” an amendment 
stating the name was allowed. 
Pratt Y. Hanhey, 14 Q. B. 190. 
See West v. Baxendale, 9 "C. B. 
141. — As to amending where there 
is a demurrer on the record, see 
Buchioorth v. Harrison, 5 M. & 
W. 437; Chanter v. Leese, 4 M. 
& W. 295. — It is said to be no 
objection to an amendment under 
this statute, that the amount of 
damages may be affected by it, 
per Maule, J., Smith v. Knowelden, 
2 M. & G. 565. To this enumera- 
tion of some of the cases decided 
upon these statutes, it may be 
added that whenever the mis- 
statement to be amended is one 
by which the opposite party may 
be prejudiced unless a postpone- 
ment or other terms be imposed, 
he should apply for such postpone- 
ment or other terms at the time : 
and his omission to do so may be 
taken to show that he really was 
not prejudiced by the amendment 
made ; see the judgment of the 
court in Southee v. Benny, 1 Exch. 
196. As to the costs of amending 
variances, it has been said that if 
upon the amendment of a declara- 
tion the defendant submits to pay 
whatever is recoverable under the 
amended declai’ation, he will be 
entitled to the costs from the time 
at which he could' have paid the 
amount into court ; but if he in- 
sist on going to the jury upon the 
amended record, he will only be 
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entitled to the costs of such 
amendment ; Smith v. BrandTam, 
2 M. & G. 244 ; 2 Sc. N. R. 539, S. C. 

Lastly, by the Common Law- 
Procedure Amendment Act, 1852, 
independently of several sections 
allowing amendments in particular 
cases, some of which have been 
ah'eady mentioned, a general 
power of amendment is given by 
the 222nd section, which, after 
reciting that the power of 
amendment now vested in the 
courts and the judges thereof is 
insufficient to enable them to pre- 
vent the failure of justice by rea- 
son of mistakes and objections of 
form,” proceeds to enact, that, 
“ it shall be lawful for the supe- 
rior courts of Common Law, and 
every judge thereof, and any 
judge sitting at Nisi Prius,” [see 
Wiches V. Groves, 2 Jur. N. S. 212,] 
at all times to amend all defects 
and errors in any proceeding in 
civil causes, whether there is any- 
thing in writing to amend by or 
not, and whether the defect or 
error be that of the party apply- 
ing to amend, or not ; and all 
such amendments may be made 
with or mthout costs, and upon 
such terms as to the court or 
judge may seem fit ; and all such 
amendments as may be necessary 
for the purpose of determining in 
the existing suit,” [see Webster v. 
Emery, 10 Exch. 901,] '' the real 
question in controversy between 
the parties shall be so made.” 
Under this section it has been 
held that such amendments only 


are to be made at Nisi Prius as 
are necessary to determine the 
real question which was in con- 
troversy between the parties before 
the trial, and not every question 
which may suggest itself upon the 
evidence, and it is for the judge to 
determine as a matter of fact, what 
the real question in controversy is, 
Wilkin V. Reed, 15 C. B. 192; 
[see Tennyson v. OBrien, 5 E. & 
B. 497 ; Lucas v. Tarleton, S H. 
& N. 116 ; Webster v. Emery, 10 
Exch. 901 ; Roles v. Davis, 4 H. 
& N. 484 ; Notman v. Anchor 
Assurance Co,, 6 C. B. N. S. 536 ; 
Saunders v. Bate, 1 H. & N. 402 ; 
May V. Footner, 5 E. & B. 505 ; 
Horton v. McMurtry, 29 L. J. 
Exch. 260, per Martin, B. ; Cowan 
V. Lascelles, 3 F. & F. 631 ; St. 
Losky V. Green, 9 C. B. N. S. 370 ; 
30 L. J. C. P. 19.] It has been 
decided that the court is only 
bound by the above section, to 
allow an amendment when the 
pleadings, by reason of some in- 
formality, do not raise the ques- 
tion intended to be raised; and 
that it is discretionary to allow or 
disallow an entirely new pleading 
raising a question not already 
upon the record in any shape: 
accordingly, in Ritchie v. Yan 
Gelder, 9 Exch. 762, after issue 
had been joined upon a plea of 
never indebted, the Court of Ex- 
chequer refused to allow a plea of 
illegality of consideration to be 
added or substituted, although 
that illegality was sworn to be the 
real question in controversy. And 
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it would not perhaps be correct to 
say, that in any case an amend- 
ment under the section is a matter 
of absolute right, though in cases 
where it is hand fide prayed in 
aid, to effect the object which it 
professes to aim at, the amend- 
ment will doubtless be treated as 
a matter of course. Amendments 
sought for the purpose of enabling 
the plaintiff, failing his real de- 
mand, to recover in respect of 
some trifling cause of action sug- 
gested for the first time in the 
course of the trial, or to enable 
the defendant to take advantage 
of some ungracious defence started 
at a late period of the cause, could 
never have been intended to be 
forced upon the court ; and in 
practice a discretion has been 
exercised in allowing an amend- 
ment under this section, notwith- 
standing its apparent extent and 
stringency. [See Day v. Hem- 
ming, Q. B. 4th June, 1861 ; 
The Times Fire Assurance Go. 
V. Hawlce, 28 L. J. Exch. 317 ; 
Brennan v. Howard, 1 H. & 
N. 138, in which it Avas laid 
down that the court in banc 
has not power to review the de- 
cision of a judge at the trial dis- 
allowing an amendment, see also- 
Caiukwell v. Russell, 26 L. J. 
Exch, 34 : this latter point, how- 
ever, seems open to discussion; 
see Bishworth v. Hughes, 13th 
January, 1863, Exch. The same 
court,, in Marty n v. Williams, 1 
H. & N. 817, where the judge at 
the trial had allowed an amend*- 


ment of a declaration, reserving 
for opinion the question whether 
it ought to have been made, held 
that it ought not, because the 
amendment gave rise to grounds 
for demurrer to the declaration ; and 
see Hughes v. Bury, 1 F. & F. 365.] 
It has been questioned whether 
a judge at Nisi Prius has the 
power to add an entirely new plea, 
Mitchell V. Crasiveller, 13 0. B. 
237, [see Adams v. Smith, 1 F. 
& F. 311,] or whether the court 
after trial possesses such a power, 
Charnly v. Orundy, 14 G. B. 608. 
The chief justices both of the 
Queen’s Bench and Common Pleas 
[Lord Campbell and Cocichurn, 
C. J.] have de facto exercised such 
a power at Guildhall; but Parke, 
B., in a case of Wood v. The Cop- 
per Miners' Co., Kingston Spring 
Assizes, 1854, declined to do so, 
stating his impression to be that 
he had it not. [Counts and pleas 
are now frequently added by the 
judge at the trial ; see Robson v. 
Turnbull, 1 F. & F. 365 ; Isaacs 
V. Richard, 1 F. & F, 672 ; Hob- 
son V. Cowley, 27 L. J. Exch. 205 ; 
Myers v. Barrett, 2 F. & F. 34 ; 
Morris Y. Miller, 2 F. & F. 550; 
Dawkins v. Lord Roheby, C. P. 
Middlesex sittings after T.T. 1866.] 
In the case of Fclwards v. Hodges, 
15 C. B. 477, the court after the 
trial, upon the argument of a point 
reserved, allowed a statute omitted 
in the margin of a plea of not 
guilty by statute ” to be added. 
[See also Burmdge v. Nicholetts, 
SO L J. Exch. 145. In Wilkin- 
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son V. Sharland, 11 Excli. 33, an 
amendment was allowed to be 
made in the declaration after judg- 
ment and the commencement of 
proceedings in error ; in Parsons 
V. Alexander, 5 E. & B. 263, an 
amendment was made by the 
court without the consent of the 
plaintiff on a motion for judgment 
non obstante veredicto, Wliere 
the court under a mistake as to 
the effect of its judgment caused 
it to be entered against the party 
in whose favour it was according 
to the grounds of the judgment, 
the error was amended, Proctor 
V. Annison, reported 7 C. B. N. S. 
48; see also Whaley v. Laing, 3 
H. & N. 901 ; and Hooper v. Lane, 
6 H. of Lords Cases, 443. As to 
amendments — of the postea, see 
Gregory v. Cotterell, C. S., 5 E. & 

B. 571, 581 ; Smith v. Edge, 33 
L. J. Exch. 9 — of particulars of 
demand, Cannan v. Reynolds, 5 
E. & B. 501 ; Gibbs v. Knightly, 
2 H. & N. 341 ; Hodson v. Steers, 
1 E. & F. 484 — of a special case 
under s. 46 of 15 & 46 Viet. c. 239, 
Mersey Booh and Harbour Com- 
missioners V. Jones, 29 L. J. C. P. 
239 — of the writ, Leigh v. Baker, 2 

C. B. N. S. 667 ; Knight v. Pocock, 
17 C. B. 175 ; when not allowed 
to save the Statute of Limitations, 
Clark V. Smith, 2 H. & N. 753 ; 
and Kazer v. Wade, IB. & S. 
728 ; 31 L. J. Q. B. 5, S. Q] An 
amendment by striking out the 
name of a defendant falls within 
s. 37, not s. 222, and should be 
made and disposed of at the trial, 


Robson V. Boyle, 3 E. & B, 396 ; 
[Wickens v. Steel, 2 C. B. K S. 
488 ; Holden v. Ballantyne, 29 
L. J. Q. B. 148.] Amendments 
have been allowed under s. 222 
upon a trial by the record, Foble 
V. Chapman, 14 G. B. 400 ; 
Hunter v. Emanuel, 15 C. B. 290. 
[Buckland v. Johnson, 15 C. B. 
145, and St. Losky v. Green, 9 C. 
B. N. S. 370, 'aflford strong in- 
stances of amendments made with- 
out costs ; and see Metzner v. Bol- 
ton, 23 L. J. Exch. 130. This 
section has been extended so as to 
apply to pleadings and proceedings 
upon the prerogative writ of man- 
damus: see 17 & 18 Viet. c. 125, 
s. 70.] The judges have not power 
under s. 222 to amend by adding 
a party to the cause, Garrard v. 
Giubelei, 11 C. B. K S. 616; 
affirmed in error, 13 C. B. IT. S. 
832. 

There is besides a provision in 
the same statute, s. 75 (extending 
the provisions of one of the 
repealed rules of Hilary Term, 
1834) which prevents the danger 
of variance in one particular case. 
It was a well-established doctrine, 
that where a party prescribed in 
pleading, and his prescriptive 
right was traversed, he was bound 
upon the trial .to prove a prescrip- 
tion to the full extent of that 
which was put in issue. He 
might indeed prove a larger pre- 
scription, and then, as that would 
have included the prescription 
traversed, he would have suc^ 
ceeded ; but he could never be 
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admitted to sever the prescription 
traversed, so as to take a verdict for 
as much of it as he could prove : 
hut if the issue were on a larger 
right, and the proof were of a 
smaller one, he must have alto- 
gether failed, upon the ground of 
a variance between the allegation 
traversed, and the evidence ad- 
duced upon the trial in support 
of it. 1 Wm. Saund. 269, in oiotis; 
1 Camp. 309 ; Rogers v. Allen, et 
noias; 9 East, 185 ; 4 Camp. 189. 
Therefore among other instances, 
in Pring v. Henley, B. N. P. 59, 
it was held that if the plaintiff 
in replevin for taking cattle, in 
answer to an avowry for damage 
feasant, prescribe for common for 
all commonable cattle, evidence 
of a right of common for sheep 
and horses only, would not main- 
tain the issue, though, if he had 
a general common, and prescribed 
for common for any particular 
soi*t of cattle, it would be good. — 
And further, notwithstanding the 
apparently divisible character of 
pleas of payment and set-off, it 
was held that the defendant could 
not obtain a verdict upon part of 
either, and that if he failed in 
establishing enough of either to 
form a complete answer to the 
action, he must fail altogether 
upon the issue, being allowed only 
in reduction of debt or damages 
so much as he had established in 
proof, Tuch v. Tuch, 5 M. & W. 
109 ; Kilner v. Bailey, ibid., 382 ; 
and see Moore v. Butlin, 7 A. & 
E. 595, and Falcon v. Benn, 2 Q. 


B. 314, where the case of Tuck 
V. Tuch was referred to in the 
judgment without disapprobation. 
Great objections existed to these 
decisions, see Green v. Marsh, 5 
Dowl. 669 ; Francis v. Dodsworih, 
4 C. B. 202. These difficulties 
are obviated by the 75th section of 
the Common Law Procedure Act, 
1852, which enacts '' that pleas of 
payment and set-off, and all other 
pleadings capable of - being con- 
strued distributively shall be taken 
distributively, and if issue is taken 
thereon, and so much thereof as 
shall be sufficient answer to part 
of the causes of action proved 
shall be found true by the jury, a 
verdict shall pass for the defendant 
in respect of so much of the causes 
of action as shall be answered, and 
for the plaintiff in respect of so 
much of the causes of action as 
shall not be so answered.’’ • [Upon 
the construction of this section, 
see Reynolds v. Harris, 2 C. B. 
N. S. 287 ; Wilkinson v. Kirby, 
15 C. B. 444, 445, fer Jervis, C. 
J. ; Chappell v. Davidson, 18 C. B. 
194 ; Blagrave v. Bristol Water- 
works Co., 1 H. & N. 369; Parr v. 
Jewell, 16 0. B. 684, per Parke, B. ; 
Traherne v. Gardner, 8 E. & B. 
161.] The authorities upon the 
repealed rule of H. T. 1834, will 
aid in construing it. See Knight 
V. Woore, 3 Bing. N. C. 3 • 
Phythian v. White, 3 C. M. & K. 
216. As to the effect of a severed 
verdict on such a plea, see Knight 
V. Woore, 3 Bing. N. C. 534. 
Though proof of a more extensive 
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right will now support the claim 
of a less extensive one, yet the 
latter, as is obvious, must be such 
a one as is in contemplation of 
law capable 'of being included in 
the former : thus the claim of a 
profit d prendre does not include 
that of a mere easement, Bailey v. 
Appleyardj 8 A. & E. 161; and 
see Higham v. Rabett, 5 Bing. N, 
C. 622. So a right of common 
over certain commons, for sheep 
levant couchant upon Blackacre, 
cannot be sustained under a claim 
for and in respect of Blackacre, to 
a separate right of feeding and 
folding an unlimited number of 
sheep over those commons. Ivaft 
V. Mann, 3 M. & G. 691. See 
Paddoch v. Forrester, 3 M. & G. 
903 ; Anderson Y, Chapman, 5 M. 
& W. 483 ; JDrewell v. Towler, 
3 B. & A. 735. 

[There are in the Common Law 
Procedure Acts of 1854 (s. 96), 
and of 1860 (s. 36), clauses which 
provide, in substantially the same 
terms as those used in the 222nd 
section of the Common Law Pro- 
cedure Act, 1852, for amend- 
ments in proceedings under those 
acts.] 

The danger of a variance was 
always much diminished by the 
circumstance that there existed a 
certain class of allegations which 
were always held to be distributive 
and divisible, so that it was not 
necessary to prove them in their 
full extent. Thus the allegations 
of trespass in a declaration, Wilson 
Y.Zainson, 5 Dowl. 341 ; Routledge 


V. AbboU, 8 A. & E. 592, and of 
payment in a plea, Cousins v. 
Paddon, 4 Dowl. 488, 5 Tyrw. 
535, 2 C. M. & R. 547 ; Falcon v. 
Benn, 2 Q. B. 314, are divisible, 
and the plaintiff in the one case 
and defendant in the other will 
succeed only for so much as he 
can prove. And where A. de- 
clared that he was possessed of a 
messuage and land, and by reason 
thereof, entitled to common, he 
recovered upon proof that he was 
possessed of land only. Ricketts 
V. Solway, 2 B. & A. 360. But 
where the action was for trespass 
to a wall which turned out to be 
half the plaintiff's and half de- 
fendant's, semble that the plaintiff 
could not recover on proof of an 
injuiy to his side, Murly v. Mac- 
dermott, 8 A. & E. 142, the dis- 
tinction seems to be between 
claiming too large a right, and 
claiming the right in respect of, 
or as applicable to, more than the 
proof warrants: in the first case, 
the right itself cannot be divided ; 
but in the other, it is not the right 
itself which is affected by the* 
proof, but only the subjects in 
respect of which it is claimed, or 
to which its exercise is sought to 
be applied. See BeardMvorth v. 
Torkington, 1 Q. B. 782 ; Brunton 
V. Hall, 1 Q. B. 795 ; Drewell v. 
Towler, 3 B. & A. 735 ; [Cawhwell 
V. Russell, 26 L. J. Exch. 34], 
The consequence of this distribu- 
tive mode of reading pleas and 
declarations is frequently to save 
the plaintiff from the inconve- 
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nience of a new assignment : see 
Goioling v. Higginson, 4 M. & W. 
245 ; Freeman v. Crafts, 4 M. & 
W. 4 ; James v. Lingliam, 5 Bing. 
N. C. 553 ; Routledge v. Abbott, 

8 A. & E. 592 ; Alston v. Mills, 

9 A. & E. 249 ; Edwards v. Bond, 
2 F. & F. 817 ; and see Smith v. 
Boyston, 8 M. & W. 385, where it 
was decided that the declaration 
in trespass quare clansum fregit 
being divisible, a plea of liberum 
tenementum is satisfied by proof 
that the place on which the tres- 
pavsses were committed ■was the 
defendant’s freehold, though the 
declaration named a place to part 
of which the defendant was not 
entitled. 

There is another distinction 
which frequently prevented in- 
justice from being occasioned by 
a trifling variance, that, namely, 
between matter of deseription and 
matter of averment: for though it 
was necessary to prove the former 
literally, it was always suflScient 
that the latter should be proved 
substantially. See Pope v. Skin- 
ner, Hob. 72, B. N. P. 400 ; Forty 
V. Imher, 6 East, 434 ; Young v. 
Wright, 1 Camp. 139 ; Stoddart 
V. Barker, 3 B. & C. 2 ; Saxby v, 
Wilkin, 11 M. & W. 622; Callo- 
'way V. Jackson, 3 M. & G. 960. 

By the different legislative pro- 
visions above enumerated, the 
severity of the law relating • to 
variances in civil cases has been 
much alleviated, and very bene- 
ficial effects have been produced. 
In criminal cases, however, the 


law of variance, as laid ' down in 
Bristoiv V. Wright, prevailed in all 
its pristine severity up to the time 
of the passing of 14 & 15 Viet, 
c. 100 ; except, indeed, that it 
had received the slight modifica- 
tion produced by Lord Tenter- 
den’s Act (extended to all offences 
by 11 & 12 Viet. c. 46, s. 4, and 
to the Quarter Sessions by 12 & 
13 Viet. c. 45, s. 10), and which 
has been above stated. Thus, 
when the prisoner was indicted 
for stealing four live tame 
turkeys,” and it turned out that 
the turkeys had been killed before 
the prisoner brought them into 
the county in which he was in- 
dicted, it was held that the word 
live was descriptive, and could not 
be rejected as surplusage, and, con- 
sequently that he was entitled to 
his acquittal. FdivarJs Case, .Russ. 
& Ry. 497. So if the name of the 
prosecutor were stated in the in- 
dictment wi'ongly, as if Shake- 
pear were put for Shakespeare, 
or M‘Gann for M'Carn, the 
variance would have been fatal. 
Jamiet’s Case, Russ. & Ry. 351 ; 
Shakespeare's Case, 10 East, 83; 
and it is so still, unless an amend- 
ment be made at the triab under 
the 1st section of 14 & 15 Viet, 
c. 100, Frost's Case, 1 Dearsly, 
474. Indeed, if the name used 
were idem sonans with the true 
one, no variance would be held to 
exist ; as if Segrave were put for 
Seagrave, Williams v. Ogle, 2 Str, 
889 ; and Benedetto for Beneditto 
has been considered no variance. 
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Ahithol V. BenedittOj 2 Taunt 
401. 

So, too, if the name of any third 
person be material to be stated in 
the indictment, it must be cor- 
rectly stated, or the variance will, 
unless amended under the above 
statute, be fatal ; see Burords 
CasBy 1 Leach, 852 ; Jenlds Case, 
2 East, P. C. 514 ; Beely's Case, 1 
Moody, 803 ; [jR. v. Welton, 9 
Cox, C. C. 297 ;] though, if the 
mention of that third person could 
be rejected as wholly immaterial, 
a variance in stating it would not 
be fatal ; Bye's Case, 1 Leach, 
352, n. ; for then the rule laid 
down in Bristow v. Wrighty and 
explained in Williamson y, Alison y 
would apply, viz., that when the 
whole of an averment may be 
struck out, without destroying the 
plaintiff’s right of action, it is 
unnecessary to prove it; which 
rule is as much applicable to an 
indictment as to an action; and 
was expressed as follows by Lord 
Ellenborough, in Hunts CasOy 
2 Camp. 585, viz. : ^'It is a dis- 
tinction that runs through the 
whole of the criminal law, that it 
is enough to prove so much of an 
indictment as shows the prisoner 
to have committed a substantive 
crime therein specified.” And 
therefore it is the common prac- 
tice to indict a man for stealing 
several articles, when in fact he 
has only stolen one, on proof of 
which the .allegation respecting 
the others is rejected as sur- 
plusage, and he* is convicted of 


the larceny which he has really 
committed. So it frequently hap- 
pens that a man is indicted for 
committing a crime with certain 
aggravations, as for committing 
burglary and larceny, or larceny 
in a dwelling-house, some person 
therein being put in fear. In 
such a case, if the allegations in 
the indictment respecting the 
matter of aggravation be not 
proved; as if, in the former case, 
the theft turn out to have been 
committed by day, or, in the latter 
case, not in a dwelling-house, 
they may be rejected as sur- 
plusage, and the defendant may 
still be found guilty of simple lar- 
ceny ; see WithaVs Case, 1 Leach, 
88 ; Etlierington' s Case, 2 Leach, 
671. This doctrine is exempli- 
fied by the case of R. v. Jones, 
2 B. & A. 611. The act 9 G. 4, 
c. 41, [lately repealed] provided 
that no person (not a parish 
patient) should be taken into any 
house for the reception of lunatics 
without a certificate of two medi- 
cal practitioners. Sect. 30 enacted 
that any person who should know- 
ingly, and with intention to de- 
ceive, sign any such certificate, 
should be guilty of a misdemeanor, 
and likewise that any physician, 
surgeon, &c., who should sign any 
such certificate, without having 
visited and ^personally examined 
the patient, should be guilty of 
a misdemeanor. The indictment 
stated that the defendant, a sur- 
geon, knowingly, and with in- 
tention to deceive, signed a certifi- 
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cate required by tbe act, without 
having visited and personally 
examined the patient, contrary to 
the statute. The jury negatived 
any intention to deceive, and 
found the defendant guilty, sub- 
ject to the opinion of the court on 
a case containing in substance 
what is above stated. The court 
held that the conviction was right. 
'‘Two species of misdemeanor, 
said Mr, Justice Taunton, "are 
constituted by the 20th section of 
the act. To the offence first de- 
scribed, knowledge and an inten- 
tion to deceive are essential ; but ’ 
the second clause makes it a sub- 
stantive offence to certify without 
having visited, independently of 
knowledge or intention. The ob- 
jection to this indictment on the 
latter clause is, not that the offence 
is charged with less fulness than 
was requisite, but with more. But 
if the averment which has been 
added to the statutory description 
of the offence be unnecessaiy, there 
is no reason that it should not be 
rejected. A man may be convicted 
of manslaughter on an indictment 
for murder, and of larceny on an 
indictment for burglary : and 
where an assault is alleged with 
certain intents, the party may be 
found guilty of assaulting, with 
only one of the intents alleged. 
These are stronger cases than the 
present, especially the first two, 
where the words rejected imply a 
great aggravation of crime, and 
call for a much higher punish- 
ment/* Also by 24 & 25 Yict. c. 


96, s. 72, upon an indictment for 
embezzlement, [the jury may find 
the prisoner guilty of] a larceny, 
and vice versa, [see R, v. Oorbutt, 
26 L. J. M. G 47]. And by s. 
[94], where persons are indicted 
for receiving jointly, there may be 
convictions for receiving sepa- 
rately. 

But this rule, viz., "that it is 
sufficient to prove a substantive 
offence contained in the indict- 
ment,** was formerly subject to 
one qualification, viz., that the 
offence proved must be of the 
same degree as the offence charged 
in the indictment ; for felony and 
misdemeanor were considered to 
be offences of so distinct a nature, 
and so different in their conse- 
quences, that they could not by 
the common law be charged in 
the same indictment ; nor could a 
man accused of one be convicted 
of the other. Therefore, if a man 
were indicted for a misdemeanor, 
and his offence turned out to be a 
felony, he must before 14 & 15 
Yict. c. 100, s. 2, have been 
acquitted, and a new bill preferred 
against him for the graver offence. 
So where the prisoner was indicted 
for larceny of a parchment, which 
turned out to concern the realty, 
it was contended that he might 
receive judgment for the trespass 
of which he had been guilty in 
taking it. But the court held 
otherwise, and directed him to 
be discharged. Westheer's Case, 
1 Leach, 14; 2 Str. 1133. To 
this there was, however, an ex- 
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ceptlon, created by stat. 7 & 8 
Geo. 4, c. 29 , s. 53, [see now 24 & 
25 Viet. c. 96, s. 88,] which enacted 
that if a defendant, indicted for 
obtaining property under false 
pretences, appeared at the trial 
to have obtained it in such a 
manner as amounts to larceny, he 
shall not be acquitted by reason 
thereof. But the converse case 
was not provided for ; and there- 
fore, if it turned out that a pri- 
soner indicted for larceny had 
obtained the property by false 
pretences, he would be entitled to 
his acquittal. There was another 
exception introduced by the stat. 
1 Viet. c. 85, s. 11, by which any 
person indicted for a felony which 
included an assault, might have 
been acquitted of the former and 
found guilty of the latter charge. 
That statute has, however, been 
repealed by [the 24 & 25 Viet, 
c. 96]. The [41st] section of the 
latter statute, however, allows a 
conviction for assault with intent 
to rob, to take place upon an in- 
dictment for robbery. And by 
the 5th section of 14 & 15 Viet, 
c. 19, upon an indictment for 
feloniously cutting, the jury, if 
they acquit of the felony, may 
find the prisoner guilty of the mis- 
demeanor of unlawfully cutting. 
Also, by the 12th section, a per- 
son tried for misdemeanor is not 
to be acquitted by reason of the 
offence turning out to be felony ; 
unless the court think proper to 
direct' a prosecution for the felony. 
And by [24 & 25 Viet. c. 100, s. 60], 

TOL. I, 


a woman indicted for the felony of 
child-murder, may be convicted of 
the misdemeanor of concealment. 
[Upon an indictment for ma- 
liciously and feloniously adminis- 
tering poison, so as to endanger 
life or inflict grievous bodily harm, 
the July may find the prisoner 
guilty of the misdemeanor of ma- 
liciously administering it with in- 
tent to injure, aggrieve, or destroy, 
24 & 25 Viet. c. 100, s. 25.] 

The first section of the statute 
14 & 15 Viet, c, 100, very much 
extends the power of amendment 
in criminal cases, for after a re- 
cital, Whereas offenders fre- 
quently escape conviction on their 
trials by reason of the technical 
strictness of criminal proceedings 
in matters not material to the 
merits of the case : and whereas 
such technical strictness may 
safely be relaxed in many in- 
stances so as to ensure the 
punishment of the guilty, without 
depriving the accused of any just 
means of defence : and whereas a 
failure of justice often takes place 
on the trial of persons charged 
with felony and misdemeanor by 
reason of variances between the 
statement in the indictment on 
which the trial is had and the 
proof of names, dates, matters, 
and circumstances therein men- 
tioned, not material to the merits 
of the case, and by the mis-state- 
ment whereof the person on trial 
cannot have been prejudiced in 
his” defence, it enacts that 
whenever on the trial of any 
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indictment for any felony or mis- 
demeanor there shall appear to be 
any variance between the state- 
ment in such indictment and the 
evidence offered in proof thereof 
— in the name of any county, 
riding, division, city, borough, 
town corporate, parish, township, 
or place mentioned or described 
in any such indictment — or in the 
name or description of any person 
or persons, or body politic, or cor- 
porate, therein stated or alleged 
to be the owner or owners of any 
property, real or personal, which 
shall form the subject of any 
offence charged therein — or in the 
name or description of any person 
or persons, body politic, or cor- 
porate, therein stated or alleged 
to be injured or damaged, or in- 
tended to be injured or damaged 
by the commission of such offence 
— or in the Christian name or 
surname, or both Christian name 
and surname, or other description 
whatsover, of any person or per- 
sons whomsoever therein named 
or described — or in the name or 
desciption of any matter or thing 
whatsoever therein named or 
described — or in the ownership 
of any property named , or de- 
scribed therein — it shall and may 
be lawful for the court before 
which the trial shall be had, if it 
shall consider such variance not 
material, to the merits of the case, 
and that the defendant cannot be 
prejudiced thereby in his defence 
on such merits, to order such in- 
dictment to be amended, according 


to the j)roof, by some officer of the 
court, or other person, both in that 
part of the indictment where such 
variance occurs and in every other 
part of the indictment which it 
may become necessary to amend, 
on such terms as to postponing 
the trial to be had before the same 
or another jury, as such court 
shall think reasonable; and after 
any such amendment the trial 
shall proceed, whenever the same 
shall be proceeded with, in the 
same manner in all respects, and 
with the same consequences, both 
with respect to the liability of wit- 
nesses to be indicted for perjury 
and otherwise, as if no such vari- 
ance had occurred ; and in case 
such trial shall be had at Nisi 
Prius the order for the amend- 
ment shall be indorsed on the 
postea, and returned together with 
the record, and thereupon such 
papers, rolls, or other records of 
the court from which such record 
issued as it may be necessary to 
amend shall be amended accord- 
ingly by the proper officer, and in 
all other cases the order for the 
amendment shall either be in- 
dorsed on the indictment, or shall 
be engrossed on parchment, and 
filed together with^the indictment 
among the records of the court : 
provided that in all such cases 
where the trial shall be so post- 
poned as aforesaid, it shall be 
lawful for such court to respite 
the recognisances of the prose- 
cutor and witnesses, and of the 
defendant, and his surety or sure- 
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ties, if any, accordingly, in wliicli 
case the prosecutor and witnesses 
shall be bound to attend to prose- 
cute and give evidence respec- 
tively, and the defendant shall be 
bound to attend to be tried, at the 
time and place to which such trial 
shall be postponed, without enter- 
ing into any fresh recognisances 
for that purpose, in such and the 
same manner as if they were ori- 
ginally bound by their recogni- 
sances to appear and prosecute or 
give evidence at the time and 
place to which such trial shall 
have been so postponed : provided 
also, that where any such trial 
shall be to be had before another 
jury, the crown and the defendant 
shall respectively be entitled to 
the same challenges as they were 
respectively entitled to before the 
first jury was sworn.'' And -the 
2nd section enacts, Every verdict 
and judgment which shall be given 
after the making of any amend- 
ment under the provisions of this 
act shall be of the same force and 
effect in all respects as if the in- 
dictment had originally been in 
the same form in which it was 
after such amendment was made.” 
And the Srd section enacts, '' If it 
shall become necessary at any time 
for any purpose whatsoever to 
draw up a formal record in any 
case where any amendment shall 
have been made under the pro- 
visions of this act, such record 
shall be drawn up in the form in 
which the indictment was afte 


such amendment was made, with- 
out taking any notice of the fact 
of such amendment having been 
made.” And by the 25th section, 
Every objection to any indict- 
ment for any formal defect appa- 
rent on the face thereof shall be 
taken, by demurrer or motion to 
quash such indictment, before the 
jury shall be sworn, and not after- 
wards ; and every court before 
which any such objection shall be 
taken for any formal defect may, 
if it be thought necessary, cause 
the indictment to be forthwith 
amended in such particular by 
some officer of the court or other 
person, and thereupon the trial 
shall proceed as if no such defect 
had appeared.” Mr. Greaves, in 
his learned note to this section, 
(Greaves on Lord Campbell's 
Acts, 7,) states, that ^^the. follow- 
ing appear to be the sort of vari- 
ances which ai'e amendable : In 
an indictment for bigamy, Siwomsin 
described as 'a widow,' who is 
proved to be unmarried {Bex v. 
JDeeUy, R. & M. C. C. R. 303 ; 4 
C. & P. 579), or as "Ann Gooding,’ 
where the register described her 
as "Sarah Ann Gooding’ {Reg,Y, 
Gooding, C. & M. 297). In an in- 
dictment for night poaching, de- 
scribing a wood as " The Old 
Walk,’ its real name being "The 
Long Walk ’ {Rex v. Owen, R. & 
M. C. C. R. 118). In an indict- 
ment for stealing ‘ a cow,’ which 
was " a heifer ’ {Cooke's Case, 1 
Leach, 105); "a sheep,’ which 

H R 2 
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turned out to be 'a lamb ' {Rex v. 
Loom, E. & M. C. C. E. 160), or 
' ewe ’ {Rex v. Puddifoot, R. & M. 
C. C. R. 247) ; ' a filly/ which was 
' a mare ’ {Reg. v. R. Jones, 2 Russ. 
C. & M. 140) ; ' a spade/ which 
turned out to be the iron part 
without any handle {Rex v. Stiles, 
2 Euss. C. & M. 109). So in an 
indictment for a nuisance, by not 
repairing, or by obstructing a 
highway, the termini of the high- 
way might be amended {Regina 
y. Sturge, 3 E. & B. 734). So 
where an indictment alleges a 
burglary, or housebreaking, in the 
parish of St. Peter, in the county 
of W., and it appears that only 
part of the parish is situate in 
such county, the indictment might 
be amended {Reg. v. Brookes, 1 C. 
& M. 543; Reg. v. Jackson, 2 
Eussr C. & M. 801). Such are 
some of the instances in which 
amendments would clearly be 
right, but it is easy to suggest 
other cases in which an amend- 
ment ought not to be made. Sup- 
pose, on the trial of an indictment 
for stealing a sheep, evidence were 
given of stealing a coiv, or vice 
versd, or on an indictment for 
stealing geese it were proposed to 
prove stealing fowls ; these are 
cases in which no amendment 
ought to be made : it is impossible 
to conceive that the gi'and jury can 
have made such a mistake, and the 
offence, though in law the same, 
and liable to the same punish- 
ment, is obviously as different as if 


it were different in law, and liable 
to a different punishment.’' [The 
same learned writer gives several 
other instances in his edition of 
'' Russell on Crimes and Misde- 
meanors,” ed. 4, vol. 3, pp. 324 — 
328.] In Regina v. Stwrge, 3 E. &B. 
734, it was held that in an indict- 
ment relating to a highway, the 
statement of the termini may be 
amended. So in larceny, the name 
of the owner of the property, R. 
V. Vincent, 2 Denison, 464 ; see 
R. V. Frost, 1 Dearsley, 474. [An 
amendment by which the quality 
of the offence charged would be 
altered from a felony to a misde- 
meanor has been refused, Reg. 
V. Wright, 2 E. & E. 320.] The 
amendment must be made before 
verdict, and cannot be made by 
the Court for Consideration of 
Crown Cases Reserved, id. R. v. 
Larkin, 1 Dearsley, 865 ; {R. v. 
Green, 26 L. J. M. C. 17.] 
Semble, that as a matter of dis- 
cretion it ought to be applied for 
before the counsel for the de- 
fendant has addressed the jury, 
R. V. Rymers, 3 Car. & K. 326, 
Vaughan Williams, J. [See, how- 
ever, R. V. Fullarton, 6 Cox C. C. 
194, where it appears to have been 
made after ;] and that it ought to 
be made before the case goes to 
the jury, Frosfs Case, 1 Dearsley, 
474 ; S. C. 24 L. J. M. C. 61. 

[By a recent statute, the 22 & 
23 Viet. c. 21, the 222nd section 
of the Common Law Procedure 
Act, 1852, has been extended to 
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all suits and proceedings on the court. Under sect. 26, new rules 
revenue side of the Court of Ex- for the practice and new forms for 
chequer. Sect. 22 provides that the proceedings in revenue cases 
defects in form are not to invali- have been made by the court, 
date pleadings on that side of the See 6 H. & N. i.] 



EUSHTON V. ASPINALL. 


M/iV/rr.— 21 GEO. 3 . 

[reported dougl. 679 .] 

I)i aiv action against the indorser of a hill of exchange, 
if the plaintiff do not allege a demand and ref usal hy 
the acceptor o?^ the day when the hill luas pcoyahle, it 
is error, and not cured hy verdict — In like manner 
it is error, and not cured hy verdict, if he do not allege 
notice to the defendant of the refusal hy the acceptor, 
A verdict cures the statement of a title defectively set out, 
hut not of a defective title. 

This case came on upon a writ of error, from the court 
of the county palatine of Lancaster, In was an action of 
assumpsit. The first count in the declaration, after stating 
a bin of exchange drawn by one Billinge on one Meyer, 
dated the 27th of November, 1778, and payable to one 
Jones or order, three months after date^ that Jones had 
indorsed it to Rushton ; and Rushton to Aspinall ; pro- 
ceeded as follows : which said bill of exchange, so made, 
subscribed, and indorsed as aforesaid, afterwards, to wit, 
on the same day and year aforesaid, (viz,, the day of the 
date of the bill,) at Manchester aforesaid, was shown and 
presented to the said Peter Meyer, for his acceptance 
thereof, and the said Peter Meyer, according to the usage 
and custom of merchants aforesaid, did then and there 
accept the same, and promised to pay the said sum of 
22Z. 10s, therein mentioned, according to the tenor and 
effect of the said bill of exchange, and the indorsements 
thereupon so made as aforesaid ; yet the said Peter 
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Meyer, altliougli afterwards, to wit, the same day and 
year aforesaid, at Manchester aforesaid, requested to pay 
the said sum of money in the said bill specified, accord- 
ing to the tenor and effect thereof, and of his acceptance 
thereof, so made as aforesaid, altogether neglected and 
refused, and still doth neglect and refuse to pay the 
same, of all which premises the said John J ones, George 
Billinge, and Peter Meyer, respectively, the same day and 
year aforesaid, at Manchester aforesaid, in the county 
aforesaid, had notice, and hy reason thereof^ and accord- 
ing to the said usage and custom of merchants, the said 
Thomas Rushton became liable to pay to the said Joseph 
Aspinall the said sum of money in the said bill of 
eocchange contained, -according to the tenor and effect 
thereof, and of the several indorsements so made thereon 
as aforesaid, and, being so liable, the said Thomas, after- 
wards to wit, the same day and year last mentioned, at 
Manchester aforesaid, in the county aforesaid, in considera- 
tion thereof, undertook, and to the said Joseph then and 
there faithfully promised to pay to him the said sum of 
money, in the said bill of exchange contained, according 
to the tenor and effect thereof, and according to the 
several indorsements made thereon as aforesaid.’' 

The second count was for another bill for 60^., draAvn, 
indorsed, and accepted by the same parties; and was 
framed in the same manner with the first. 

The last count which was upon an insimul computasset, 
concluded that the said Thomas was found in arrear, and 
indebted to the said Joseph in the further sum of, &c., 
''and thereupon, being so found in arrear and indebted 
as aforesaid, the said Thomas, in consideration thereof, 
afterwards, to Avit, &c., undertook, and to the said Thomas 
then and there faithfully promised to pay to him the 
said last sum, Avhen he should be afterwards thereto 
requested." 

There was a general verdict for the plaintiff, and judg- 
ment being entered, the record Avas removed into this 
court, and the plaintiff in error assigned several errors on 
the different counts, but Avhich contained only three objec- 
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tions ; two to the first two counts, and one to the third : 
vk., 1. That it appeared by the record that the bill was 
made on the 27th of November, 1778, payable three 
months after date, and that the payment was demanded 
of Meyer on the very same 27tb of November ; whereas, 
according to the tenor of the bill, and the custom of mer- 
chants, it was not. payable, nor the payment demandable 
of Meyer, until the expiration of three months after the 
date thereof. 2. That it did not appear that Rushton, 
to whom the bill was indorsed, and who indorsed it to 
Aspinall, had any notice of the refusal of Meyer to pay 
the money in the bill mentioned, when the same was and 
became due, and had been demanded of him, without 
which notice the said Thomas Rushton, as an indorser 
of the said bill of exchange, was not liable by the law of 
this kingdom, and according to the usage and custom of 
mei'chants aforesaid, to the payment of the money therein 
mentioned, as such indorser of the same bill 3. That, 
by the record, it appeared that the promise of the said 
Thomas Rushton, mentioned in the last count, was made 
to himself the said Thomas Rushton, and not to the said 
Joseph Aspinall ; wherefore the said Joseph Aspinall could 
not have or maintain any action thereof against the said 
Thomas Rushton. 

In the last term, on Friday, the 25th of May, the case 
was argued by Chambre for the plaintiff in error, and 
Wood for the defendant. 

Chambre abandoned the objection to the last count, but 
contended that the other two Avere fatal. 1. The contract 
by the indorser to pay the bill was not absolute, he said, 
but conditional, i. e., in the event of a demand being made 
on the acceptor at the time of payment, and his refusal. 
Such demand, therefore, must be made, in order to render 
the indorser liable. It was a necessary circumstance to 
entitle the drawer to an action against him, and a plaintiff 
must in all cases state a sufiScient cause of action in his 
declaration. 2. In like manner the indorser is not liable 
till after he ■ has had notice of a demand having been 
made upon the drawer, and of his refusal. How soon 
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such notice shall he given, what shall or shall not be 
reasonable time for notice, is a matter for the considera- 
tion of the jury ; but some notice must be given, and 
therefore ought to be alleged. 

Wood argued, in answer to both objections, that the 
facts of the demand and notice being circumstances with- 
out which the jury could not have found for the plaintiff, 
they must now be presumed to have been proved, and 
that the omission to allege them in the declaration could 
not be taken advantage of after verdict. For this he cited 
the case of Hitchin v. Stevens in Shower (a), where in an 
action of debt for rent by the bargainee of a reversion, 
after a verdict for the plaintiff, it was objected, in arrest 
of judgment, that the plaintiff had not alleged attornment, 
without which (as the law then stood) he could have no 
title ; '' but a rule was taken and agreed by all the court, 
that, in any case ivhere anything is omitted in the decla- 
ration, though it be matter of .substance, if it be such as 
without proving it at the trial, the plaintiff could not 
have had a verdict, and there be a verdict for the plaintiff, 
such omission shall not arrest the judgment f and there- 
upon, after solemn debate, judgment was given for the 
plaintiff. With regard to the first objection in particular, 
he continued, that the allegation under a videlicet, that 
the demand of payment was made on the 27th of November, 
might be rejected as surplusage. This was no more than 
appeared to have been done in a case of Sorrel v. Leiuin, 
reported by Keble (6). There, in an action of indebitatus 
assumpsit, the promise was laid on the 1st of January, 
27 Car. 2, which was a day not yet come, and, after ver- 
dict, it was held to be cured, because that must have been 
found on evidence of a promise before the action, and a 
duty before the promise. And, as to the second objection 
in this case, although there was no allegation of notice to 
the indorser, yet it was stated, that he promised to pay, 
after the acceptor had refused, which he could not be 
supposed to have done without a knowledge of the refusal 
by the acceptor. 

Cliamhre, in reply, observed, that the rule mentioned 


(ct) B. B, M. 
4 Car. 2 ; 
Show. 233. 


(6) B. R. M. 
26 Car. 2 ; 

3 Keb. 354. 
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by Wood could not extend so far as he would carry it, 
otherwise a writ of error could never be supported, in any 
case after verdict. The court would intend, that facts 
imperfectly stated had been completely proved, but they 
never could presume, that a material fact, which was not 
at all stated, had been proved. The first objection would 
not be removed by rejecting the words stating the demand 
to have been on the day when the bill was drawn, for still 
the declaration would remain without an allegation of a 
demand at the time when the bill became due. As to the 
promise by Eushton, that is only considered as inference 
of law, and no such inference arises, unless it appears by 
the preceding part of the declaration that he was liable ; 
or, if it is taken as an actual promise, yet it might have 
been made without notice of the refusal by the acceptor ; 
and if it was, no action could be maintained upon it, 
because without such notice there would be no con- 
sideration. 

The court were prepared to have given judgment the 
last day of Easter Term (Monday the 28th of May), but 
neither of the counsel in the cause being present when 
Lord Mansfield was obliged to go to the House of Lords, 
the cause stood over till this day. 

Lord Mansfield, — The two objections insisted upon are, 
L That the declaration does not allege a demand on 
the acceptor. 2. That it does not state notice to the 
defendant, of the acceptor’s refusal to pay. The answer 
was, that, after verdict it must be presumed that those 
facts were proved at the trial : and our wishes strongly 
inclined us to support the judgment if we could. But, 
on looking into the cases, w^e find the rule to be, that, 
where the plaintiff has stated his title or ground of 
action defectively or inaccurately, because to entitle him 
to recover, all the circumstances necessary, *in form or 
substance, to complete the title so imperfectly stated, 
must be proved at the trial, it is a fair presumption, 
after a verdict, that they were proved ; but that, where 
the plaintiff totally omits to state Ms title or cause 
of action, it need not be proved, at the trial, and 
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therefore there is no room for presumption. Tlie case 
cited from Shower comes within this distinction : for the 
grant of the reversion was stated, which could not have 
taken effect without attornment, and therefore, that being 
a necessary ceremony, it was presumed to have been 
proved. But, in the present case it was not requisite for 
the plaintiff to prove either the demand on the acceptor 
or the notice to the defendant, because they are neither 
laid in the declaration, nor are they circumstances neces- 
sary to any of the facts charged. If they were presumed 
to have been proved, no proof at the trial can make good 
a declaration which contains no ground of action on the 
face of it. The promise alleged to have been made by 
the defendant is an inference of law, and the declaration 
does not contain premises from which such an inference 
can be drawn. 


I see, in a note of a case (a) in this court, in Easter («) Covrp. 825, 

Avery Y. Koole. 

Term, 18 Geo. 3, I am stated to have said, ''A verdict It was an ac- 
will not mend the matter where the gist of the case is not unquafSe? ^ 


laid in the declaration, but it will cure ambiguity and person for using 

, ^ , a gun. The 

there is a strong case in print of an action for keeping a declaration 

malicious bull (&), where the scienter having been omitted defendant used 

in the declaration, it was held bad after verdict. There- ^ 

fore we are all of opinion, that there should be judgment destruction of 
r 1 • x-nc • game. In arrest 

for the plaintin in error. of judgment, it 

The judgment reversed. St'iwtfnot 

averred that 

the defendant used the gun for the destruction of game, but the court o^eiTuled the objection. 
Lord Mamfield observed, that, according to one way of pointing, the offence was sufficiently 
charged, and that such an ambiguity, though it might be a good cause of special demurrer, 
or an objection to a conviction (as was held in a case of Hex v. Hunt), was cured by a verdict. 

[h) JBuxendin v. Sharp, C. B. E. 8 Will. 3 ; 2 Salk. 662 ; 3 Salk. 12. [See al&o May v. Surdett, 
9 Q. B. 101.] 


The principle on which this 
case was decided, and which it is 
commonly cited to establish, viz., 
that a verdict cures the statement 
of a title defectively set out (see 
Tibbitts V. Yorke, 4 A. & E. 137), 
hut not of a defective title, is 
learnedly discussed in the notes to 


Stennell v. Hogg, 1 Wms, Saund. 
227 ; see Haytev v. Moat, 5 Dowf. 
298 ; 2 M. & W. 66, S. C. ; Gallo- 
way V. Jackson, 8 M. & Gr. 960 ; 
3 Sc. N. R 753, S. C. ; Harris y. 
Goodwyn, 2 M. & Gr. 405 ; 2 Sc. 
N. R 450, S. 0. ; Davis v. Black, 
1 Q. B. 900 ; Taylor v. Dennie, 7 
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A. & E. 409 ; France v. White, 1 
M. & Gi\ 731 ; Sheen v. Riclcie, 5 
M. & W. 175. In Henry v. Bur- 
bulge, 3 Bing. N. C. 501, a count 
asrainst the drawer of a bill not 
alleging a promise to pay was held 
bad on special demurrer, Acc, 
Smith V. Cox, 11 M. & W. 475 ; 
and see Lee v. Welch, 2 Lord 
Raym. 1516 ; 2 Str. 793, S. G. ; 
Head v. Bcddrey, 6 A. & E. 469 ; 
2 N. & P. 223, jper curiam. Bat 
such a count is good after verdict, 
Griffith T. Eoxhorough, 2 M. & W. 
734 ; 6 Dowl. 135, S. C. See 
Chevers v. ParJcmgton, 6 Dowl. 
73 ; or on a general demurrer, 
Stericker v. Barker, 9 M. & W. 
321 ; and consequently unobjec- 
tionable since the Common Law 
Procedure Act, 1852, sections 49, 
50, and 51 [and Sched. (B.), Form. 
18]. This may seem, at first 
sight, inconsistent with the de- 
cision in Hayter y. Moat, supra, 
that an indebitatus count in 
assumpsit, not averring in the 
usual form a promise to pay on 
request, is bad after verdict. But 
that case is put upon its true 
footing in Brovm v. Boorman, 11 
Cl. & Fin. 1, from wLich it appears 
that the omission to state an ex- 
press promise is not fatal after 
verdict, if the declaration shoivs 
facts vjhich necessarily imply a 
promise, ^vith cb breach of that 
promise before action : and Hay- 
ter V. Moat was there sustained 
on the ground stated by Parke 
and Alderson, BB., in the course 
of the argument, that for want of 


the usual averment of a promise 
to pay on request, the count did 
not state clebitum solvendnm in 
p)resenti, and that it was consistent 
with the averment of a debt that 
it was payable after a credit which 
had not expired. In Gurney v. 
Hill, 2 Dowl. &L. 936, Wiglitman, 
J., considered a count on a pro- 
missory note not stating when it 
was to be paid, unobjectionable, 
even on special demurrer. See 
also, the common form of declara- 
tion on a bond, 2 Chit. PI. 284, 
6tli edition, and 315, 7th edition. 
Since the above act it has been 
intimated that a count for freight 
not stated to be payable,” is bad 
on demurrer. Place v. Potts, 8 
Exch. 705. But a similar count 
has been held good after verdict, 
Wilkinson v. Sharland, 10 Exch. 
724 ; see also Same v. Same, 1 1 
Exch. 33. And a count upon an 
account stated, objected to on the 
like ground, has been held good 
upon demurrer, as implying an 
immediate debt, Fagg v. Hudd, 8 
E. & B. 650. 

The want of an allegation of 
malice in an action for arresting 
without probable cause, is fatal 
after verdict, Saxon v. Castle, 6 A. 
& E. 660. 

Lihel. — The words in a letter 
from the defendant • to P. Avere a.s 
. follows : — “ I have reason to be- 
lieve that many of the flowers of 
Avhich I have been robbed are 
growing on your premises.” In- 
nnendo, that the plaintiff had 
been guilty of larceny, had stolen 
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flowers, plants, and roots, and nii- 
lawfully disposed of them to P., 
and placed them in P/s garden. 
Held, that after verdict the court 
would intend that they were 
flowers capable of being subjects 
of larceny, Gardiner v. Williams, 
2 Tyrw. 757. 

For other recent cases in which 
averments have been holden suf- 
ficient upon demurrer for reasons 
which ndght formerly have been 
thought more appropriate to aider 
by verdict, see Brymer v. Thames 
Haven Loch Go,, 5 Exch. 696 ; 
Harold v. Whitaker, 13 Q. B. 
147 ; see Fryer v. Gombs, 11 A. 
& E. 403 ; Tigers v. Lean of St 
PaviV 8 , 14 Q. B. 909 ; Ganham v. 
Barry, 15 C. B. 597. 

[It is laid down as a clear rule 
of law that if a declaration con- 
tains an allegation capable of 
being understood in two senses, 
and if understood in one sense it 
will sustain the action, and in 
another it will not, it must, after 
verdict, be construed in the sense 
which will sustain the action, Fm- 
mens v. Elderton, 4 H. of Lords 
Cases, 624. On demurrer the rule 
was formerly the other way : ''Am- 
higunm placitum interpretari 
debet contra proferentemf Co. 
Lit. 303 ; and see Gould v. Webh, 
4 E. & B. 933 ; Licit ooi v. Powles, 
SO L. J. Q. B. 169. Eecently, 
however, it has been the fashion 
to construe pleadings generally 
demurred to more liberally. In 
Goldham v. Edivards, 16 C. B. 
437, affirmed 18 C. B. 399, on a 


motion for judgment non obstante 
veredicto, a plea of simony was 
held to be bad, on the ground 
that the statements in it did not 
necessarily show that the contract 
was simoniacal ; and the Court of 
Exchequer Chamber denied the 
existence of any distinction in the 
mode of construing a plea upon a 
motion for judgment non obstante 
veredicto and upon demurrer. 

In Garton v. The Great Western 
Rail. Go., E. B. & E. 846, to counts 
for money had and received and 
on an account stated, the defend- 
ants pleaded that no notide of 
action was given to them pursuant 
to their special act. By that act 
the notice of action was required 
only in cases of actions brought 
“for anything done or omitted to 
be done in pursuance of the act, 
and the plea was held bad, after 
verdict for the defendants^ for want 
of an averment that the action 
was brought for something so done 
or omitted to be done. Although 
it is not now a valid objection to a 
pleading, either on demurrer or 
after verdict, that the facts are 
stated too generally, — for instance, 
in Beaver v. The Mayor, &g., of 
Manchester, 8 E. & B. 44, a plea 
that “ the acts complained of were 
done under and in pursuance and 
in exercise of the powers given to 
the defendants by a certain sta- 
tute ” mentioned in the plea, was 
held good on demurrer; as in Brine 
V. Great Western Rail. Go., 31 L. X 
Q. B. 101, was a plea that the 
embankment was made by the 
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defendants under and by virtue 
of certain acts of Parliament” — 
yet both on demurrer and after 
verdict, no pleading can be deemed 
sufficient by reason of an averment 
of a mere inference of law unless 
it also contains facts sufficient to 
support that inference. For in- 
stance, in Broivn v. Mallet^ 5 C. B. 
N. S. 599 (on demurrer), and in 
Seymour v. Maddox^ 16 Q. B. 327 
(on motion in arrest of judgment), 
declarations containing an allega- 
tion that "'thereupon it became 
the defendants' duty” to do cer- 
tain acts, were held to be bad 
because the facts stated did not 
establish the existence of the 
alleged duties. In a modern case 
a corporation pleaded generally to 
an action for breach of contract 
"that the contract mentioned in 
the declaration was entered into 
contrary to the purposes for which 
the defendants were incorporated, 
and the defendants could not law- 
fully enter into such contract, 
whereby the same was void and 
of no effect” The court held 
this plea to be bad on demurrer, 
the agreement as set out in the 
declaration appearing to be valid, 
The South Wales Co, v. Redmond, 


G P. 30th May, 1861, MSS., 
and reported 10 C. B. IST. S. 687. 
One of the learned judges added, 
that, in his opinion, even if the 
plea was intended to allege that 
there was something’ out of the 
record which made the contract 
void in law, the plea was bad for 
being framed so as improperly to 
leave that question to the jury as 
matter of law, instead of setting 
out the specific facts relied upon, 
so that the court might see 
whether, in point of law, they 
were such as to affect the validity 
of the contract. See also Sum- 
mers V. Ball, 8 M. & W. 596, 
where a plea that a debt was not 
contracted wfithin the meaning of 
the covenant sued upon was held 
bad, as being a traverse of a 
matter of law. 

There is in the Common Law 
Procedure Act, 1852, s. 143, a 
provision which enables a party 
whose pleadings are objected to 
on motion in arrest of judgment, 
or for judgment non obstante 
veredicto, on the ground of the 
omission of some material fact, to 
suggest, by leave of the court, the 
existence of that fact.] 
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MIOHA1LMA8.—15 QEO. 3, B. R. 

[reported COWP. 161.] 

Trespass and false imprisonment lies in England by a 
native Minorquin, against a governor of Minorca ^ 
for such injury committed hy him in Minorca. 

If the imprisonment was justifiable the governor must 
plead his authority specially. 

On the 8tli of June, in last term, Mr. Justice Gould 
came personally into court to acknowledge his seal affixed 
to a hill of exceptions in this case : and errors having been 
assigned thereupon, they were now argued. 

This was an action of trespass, brought in the Court 
of Common Pleas, by Anthony Fabrigas against John 
Mostyn, for an assault and false imprisonment ; in which 
the plaintiff declared that the defendant on the 1st of 
September, in the year 1771, with force and arms, &c. 
made an assault upon the said Anthony at Minorca, {to 
wit) at London aforesaid, in the parish of St. Maryde- 
Bow, in the ward of Cheap, and beat, wounded, and ill- 
treated him, and then and there imprisoned him, and kept 
and detained him in prison there for a long time, {to wit) 
for the space of ten months, without any reasonable or 
probable cause, contrary to the laws and customs of this 
realm, and against the will of the said Anthony, and com- 
pelled him to depart from Minorca aforesaid, where he 
was then dwelling and resident, and carried, and caused to 
be carried, the said Anthony from Minorca aforesaid, to 
Carthagena, in the dominions of the King of Spain, &c., 
to the plaintiff’s damage of 10,000Z. 


See Briant 
V. Chitten, 5 
Bowl. 66. 


Bill of Excep- 
tions. 

Declaration. 
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Pleis. 


The defendant pleaded, 1st, Not guilty; upon which 
issue was joined. 2ndly. A special justification, that the 
defendant at that time, &c., and long before, was governor 
of the said island of Minorca, and during all that time 
was invested with and did exercise all the powers, privi- 
leges, and authorities, civil and military, belonging to the 
government of the said island of Minorca, in parts beyond 
the seas ; and the said Anthony, before the said time 
when, &c., to wit, on the said 1st of September, in the 
year aforesaid, at the island of Minorca aforesaid, was 
guilty of a riot, and was endeavouring to raise a mutiny 
among the inhabitants of the said island, in breach of the 
peace ; whereupon the said John, so being governor of 
the said island of Minorca as aforesaid, at the same time, 
when, &c., in order to preserve the peace and government 
of the said island, was obliged to and did then and there 
order the said Anthony to be banished from the said island 
of Minorca; and, in order to banish the said Anthony, 
did then and there gently lay hands upon the said Anthony, 
and did then and there seize and arrest him, and did keep 
and detain the said Anthony, before he could be banished 
from the said island, for a short space of time, to wit, for 
the space of six days then next following; and afterwards, 
to wit, on the 7th of September, in the year aforesaid, at 
Minorca aforesaid, did carry and cause to be carried the 
said Anthony on board a certain vessel from the island of 
Minorca aforesaid to Carthagena aforesaid, as it was law- 
ful for him to do, for the cause aforesaid ; which are the 
same making the said assault upon the said Anthony in 
the first count of the said declaration mentioned, and 
beating and ill-treating him, and imprisoning him, and 
keeping and detaining him in prison for the said space of 
time, in the said first count of the said declaration men- 
tioned, and compelling the said Anthony to depart from 
Minorca aforesaid, and carrying and causing to be carried 
the said Anthony from Minorca to Carthagena, in the 
dominions of the King of Spain, whereof the said Anthony 
has above complained against him, and this he is ready to 
verify; wherefore he prays judgment, &c., without this, 
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that the said John was guilty of the said trespass, assault, 
and imprisonment, at the parish of 8t Mary-le-Boiv, in 
the ward of Cheapj or elsewhere, out of the said island of 
Minorca aforesaid. Replication de injurid sud propria 
absque tali cansd. At the trial the jury gave a verdict for 


the plaintiff, upon both issues, with 3000Z. damages, and Yerdictfor 
m. costs. 


The substance of the evidence, as stated by the bill of Evidence, 
exceptions, was as follows : on behalf of the plaintiff, that 
the defendant at the island of Minorca on the I7th of 


September, 1771, seized the plaintiff, and, without any 
trial, imprisoned him for the space of six days against his 
will, and banished him for the space of twelve months 
from the said island of Minorca to Gartliagena in Spain, 
On behalf of the defendant, that the plaintiff was a native 
of Minorca, and at the time of seizing, imprisoning, and 
banishing him as aforesaid, was an inhabitant of and re- 
siding in the Arraval of St Phillip's, in the said island ; 
that Minorca was ceded to the crown of Great Britain, 
by the treaty of Utrecht, in the year 1713. That the 
Minorquins are in general governed by the Spanish laws, 
but when it serves their purpose plead the English laws ; 
that there are certain magistrates, called the Chief Justice 
Criminal, and the Chief Justice Civil, in the said island : 
that the said island is divided into four districts, exclusive 
of the Arraval of St Phillip's ; which the witness always 
understood to be separate and distinct from the others, 
and under the immediate order of the governor ; so that 
no magistrate of Mahon could go there to exercise any 
function, without leave first had from the governor : that 
the Arraval of St Phillip's is surrounded by a line wall 
on one side, and on the other by the sea, and is called the 
Royalty, where the governor has greater power than any- 
where else in the island: and where the judges cannot 
interfere but by the governor’s consent ; that nothing can 
be executed in the Arraval but by the governor s leave, 
and the judges have applied to him, the witness, for the 
governor’s leave to exebute process there. That for the 
trial of murder, and other gTeat offences committed within 
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1st question. 


2nd question. 


1st question. 


the said Arravcdj upon application to the governor, he 
generally appoints the assesseur criminel of Malion^ and 
for lesser offences, the miistastaph ; and that the said 
John Mostyn, at the time of the seizing, imprisoning, and 
banishing the said Anthony, was the governor of the said 
island of Minorca, by virtue of certain letters patent of 
his present Majesty. Being so governor of the said island, 
he caused the said Anthony to be seized, imprisoned, 
and banished, as aforesaid, without any reasonable or 
probable cause, or any other matter alleged in his plea, 
or any act tending thereto. 

This case was argued this term by Mr. BiilUr, for the 
plaintiff in error, and Mr. Pechham, for the defendant. 
Afterwards in Hilary Term, 1775, by Mr. Seijeant 
Walhev, for the plaintiff, and Mr. Serjeant Glynn, for the 
defendant. 

For the plaintiff in error. There are two questions, 
1st, Whether in any case an action can be maintained in 
this country for an imprisonment committed at Minorca, 
upon a native of that place ? 

2ndly. Supposing an action will lie against any other 
person, whether it can be maintained against the governor 
acting as such in the peculiar district of the Arraval of 
St Phillip's t 

In the discussion of both these questions, the consti- 
tution of the island of Minorca, bhA. of ^QlArraval of 
St Phillip's, are material. Upon the record it appears, 
that by the treaty of Utrecht, the inhabitants had their 
own property and laws preserved to them. The recoixl 
further states that the Arraval of St Phillipjs, where the 
present cause of action arose, is subject to the immediate 
control and order of the governor only, and that no judge 
of the island can execute any function there, without the 
particular leave of the governor for that purpose. 1st. If 
that be so, and the lex loci differs from the law of this 
country ; the lex loci must decide, and not the law of this 
country. The case of Robinson v. Bland, 2 Bur. 1078, 
does not interfere with this position ; for the doctrine laid 
down in that case is, that wdiere a transaction is entered 
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into between British subjects with a view to the law of Argumeut. 
England, the law of the place can never be the rule which 
is to govern. But where an act is done, as in this case, 
which by the law of England would be a crime, but in the 
country where it is committed is no crime at all, the lex 
loci cannot but be the rule. It was so held by Lord Chief 
Justice Pratt, in the case of Pons v. Johnson, and in a 
like case of Ballister v. Johnson, sittings after Trinity 
Term, 1765. 

2nd. In criminal cases, an offence committed in foreign 
parts cannot, except by particular statutes, be tried in 
this country. 1 Vesey, 246, The East India Comggany v. 
Campbell, If crimes committed abroad cannot be tried 
here, much less ought civil injuries, because the latter 
depend upon the police and constitution of the country 
where they occur, and the same conduct may be action- 
able in one country, which is justifiable in another. But 
in crimes, as murdei*, perjury, and many other offences, 
the law of most countries take for their basis the law of 
God, and the law of nature ; and, therefore, though the 
trial be in a different country from that in which the 
offence was committed, there is a greater probability of 
distributing equal justice in such cases than in civil 
actions. In Keilwey, 202, it was held that the Court of 
Chancery cannot entertain a suit for dower in the Isle of 
Man, though it is part of the territorial dominions of the 
crown of England. 8rd. The cases where the courts of 
Westminster have taken cognizance of transactions arising 
abroad, seem to be wholly on contracts, where the laws 
of the foreign country have agreed with the laws of 
England, and between English subjects ; and even there 
it is done by a legal fiction ; namely, by supposing 
under a videlicet, that the cause of action did arise within 
this country, and that the place abroad lay either in 
London or in Islington. But where it appears upon the 
face of the record, that the cause of action did arise in 
foreign parts, there it has been held that the court has 
no jurisdiction, 2 Lutw. 946. Assault and false imprison- 
ment of the plaintiff, at Fort St: George, in the East 
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Indies, in parts bc 3 "ond the seas ; viz., at London, in the 
parish of 8t. Mary-le-Bow, in the ward of Cheap. It was 
resolved, by the whole court, that the declaration "was 
ill, because the trespass is supposed to be committed at 
Fort St. George, in parts beyond the seas, videlicet, in 
London; which is repugnant and absurd : and it was said, 
by the Chief Justice, that if a bond bore date at Paris, in 
the kingdom of France, it is not triable here. In the 
present case, it does appear upon the record, that the 
offence complained of was committed in parts beyond the 
seas, and the defendant has concluded his plea with a 
traverse, that he w^as not guilty in London, in the parish 
of 8t Maryde-Boiv, or elsewhere out of the island of 
Minorca. Besides it stands admitted by the plaintiff ; 
because if he had thought fit to have denied it, he should 
have made a new assignment, or have taken issue on the 
place. Therefore, as Justice Bodderidge says, in Latch, 4, 
the court must take notice, that the cause of action arose 
out of their jurisdiction. 

Before the statute of Jeofails, even in cases the 
most transitory, if the cause of action was laid in 
London, and there was a local justification, as at Oxford, 
the cause must have been tried at Oxford, and not in 
London. But the statute of Jeofails does not extend 
to Minorca: therefore, this case stands entirely upon 
the common law ; by which the trial is bad, and the 
verdict void. 

The inconveniences of entertaining such an action in 
this country are many, but none can attend the rejecting 
it. For it must be determined by the law of this country, 
or by the law of the place where the act was done. If by 
our law, it would be the highest injustice, by making a 
man who has regulated his conduct by one law, amenable 
to another totally opposite. If by the law of Minorca, 
how is it to be proved ? There is no legal mode of certi- 
fying it, no process to compel the attendance of witnesses, 
or means to make them answer. The consequence would 
be to encourage every disaffected or mutinous soldier to 
bring actions against his officer, and to put him upon his 
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defence without the power of proving either the law or the Argument, 
facts of his case. 

Second point. If an action would lie against any other question, 
person, yet it cannot be maintained against the Governor 
of Minorca, acting as such, within tlie Arvaval of St. 

Phillips. 

The Governor of Minorca, at least within the district of 
St Phillip's, is absolute : both the civil and criminal juris- 
diction vest in him as the supreme power, and as such he 
is accountable to none but God. But supposing he were 
not absolute : in this case, the act comjDlained of was done 
by him in a judicial capacity as criminal judge ; for which 
no man is answerable. 1 Salk, 396, GroenveU v. Bnrivell; 

2 Mod. 218. Show. Pari. Oases, 24, Dutton v. Hoivell, are 
in point to this position ; but more particularly the last 
case, where in trespass, assault, and false imprisonment, 
the defendant justified as Governor of Barhadoes, under 
an order from the council of state in Barhadoes, made by 
himself and the council, against the plaintiff (who was the 
deputy-governor), for mal-administration in his office ; 
and the House of Lords determined, that the action 
would not lie here. All the grounds and reasons urged 
in that case, and all the inconveniences pointed out 
against that action, hold strongly in the present. This 
is an action brought against the defendant for what he did 
as judge; all the records and evidence, which relate to 
the transaction, are in Minorca, and cannot be brought 
here : the laws there are different from what they are in 
this country ; and as it is said in the conclusion of that 
argument, government must be very weak indeed, and the 
persons entrusted with it very uneasy, if they are subject 
to be charged with actions here, for what they do in that 
character in those countries. Therefore, unless that case 
can be materially distinguished from the present, it will 
be an authority, and the highest authority that can be 
adduced, to show that this action cannot be maintained ; 
and that the plaintiff in error is entitled to the judgment 
of the court. 

Mr. Peckhann, for the defendant in error. 1st the Argument for 

defendant ia 

error. 
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objection to the jurisdiction is now too late ; for wherever 
a party has once submitted to the jurisdiction of the 
court, he is for ever* after precluded from making any 
objection to it. Year Book, 22 H. 6, fob 7 ; Co. Litt. 
127, b ; T. Raym. 34 ; 1 Mod. 81 ; 2 Mod. 273 ; 2 Lord 
Eaym. 884 ; 2 Vern, 483. 

Secondly. An action of rtespass can be brought in 
England for any injury done abroad. It is a transitory 
action, and may be brought anywhere. Co. Litt. 282 ; 12 
Co. 114; Co. Litt. 261, b, wliere Lord Cohe says, that an 
obligation made beyond seas, at Bordeaux, in France, may 
be sued here in England, in what place the plaintiff will. 
Captain Parker brought an action of trespass and false 
imprisonment against Lord Clive, for injuries received in 
India, and it was never doubted but that the action did 
lie. And at this time there is an action depending be- 
tween Gregory Cojimaul, an Armenian merchant, and 
Governor Verelst, in which the cause of action arose in 
Bengal, A bill was filed by the Governor in the Ex- 
chequer for an injunction, which was granted ; but on 
appeal to the House of Lords, the injunction was dis- 
solved ; therefore, the Supreme Court of Judicature, by 
dissolving the injunction, acknowledged that an action of 
trespass could be maintained in England, though the 
cause of action arose in India. 

Thirdly. There is no disability in the plaintiff which 
incapacitates him from bringing this action. Every per- 
son born within the ligeance of the King, though without 
the realm, is a natural-born subject, and as such, is 
entitled to sue in the King’s courts. Co. Litt. 129. The 
plaintiff, though born in a conquered country, is a subject, 
and within the ligeance of the King, 2 Burr. 858. 

In 1 Salk. 404, upon a bill to foreclose a mortgage in 
the island of Sarhe, the defendants pleaded to the juris- 
diction, viz., that the island was governed by the laws of 
Normandy, and that the party ought to sue in the courts 
of the island, and appeal. But Lord Keeper Wright over- 
ruled the plea ; '' otherwise there might be a failure of 
justice, if the Chancery could not hold plea in such case. 
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the party being here.” In this case both the parties are Argument, 
upon the vspot. In the case of RamJdssenseat v. Barker, 
upon a bill filed against the representatives of the Governor 
of Patna, for money due to him as his Banyan ; the de- 
fendant pleaded; that the plaintiff was an alien born, and 
an alien infidel, and therefore could have no suit here. 

But Lord ITardiuicke said, as the plaintiff’s was a mere 
personal demand, it was extremely clear that he might 
bring a bill in this court.” And he overruled the defend- 
ant’s plea without hearing one counsel on either side. 

The case of the Countess of Derby, Keilwey, 202, does 
not affect the present question ; for that wa^ a claim of 
dower; which is a local action, and cannot, as a tran- 
sitory action, be tried anywhere. The other cases from 
Latch and Lutwyche were either local actions, or ques- 
tions upon demurrer ; therefore, not applicable to the case 
before the court ; for a party may avail himself of many 
things upon a demurrer, which he cannot by a writ of 
error. The true distinction is between transitory and 
local actions ; the former of which may be tried any- 
where ; the latter cannot, and this is a transitory action. 

But there is one case which more particularly points out 
the distinction, which is the case of Mr. Skinner, referred 
to the twelve Judges from the council board. In the 
year 1657, when trade was open to the East Indies, he 
possessed himself of a house and warehouse, which he 
filled with goods, at Jamhy, and he purchased of the King 
at Great Jamby the islands of Baretha, The agents of 
the East India Company assaulted his person, seized his 
warehouse, carried away his goods, and took and possessed 
themselves of the islands of Baretha. Upon this case it 
was propounded to the Judges, by an order from the King 
in council, dated the 12th April, 1665, “Whether Mi\ 

Skinner could have a full relief in any ordinary court of 
law Their opinion was, “ That his Majesty’s ordinary 
courts of justice at Westminster can give relief for taking 
away and spoiling his ship, goods, and papers, and 
assaulting and wounding his person, notwithstanding 
the same was done beyond the seas. But that as to the 
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detaining and possessing of the house and islands in the 
case mentioned, he is not relievahle in any ordinary court 
of justice.” It is manifest from this case that the twelve 
Judges held, that an action might be maintained here for 
spoiling his goods, and seizing his person, because an 
action of trespass is a transitory action ; but an action 
could not be maintained for possessing the house and 
land, because it is a local action. 

Fourth point. It is contended that General Mostyn 
governs as all absolute sovereigns do, and that stet jyro 
ratione voluntas is the onl}^ rule of his conduct. From 
v/hom does the governor derive this despotism ? Not 
from the King, for the King has no such power, and 
therefore cannot delegate it to another. Many cases have 
been cited, and much argument has been adduced, to 
prove that a man is not responsible in an action for what 
he has done as a judge ; and the case of Dutton v. Howell 
has been much dwelt upon ; but that case has not the 
least resemblance to the present. The ground of that 
decision was, that Sir John Dutton was acting with his 
council in a judicial capacity, in a matter of public accu- 
sation, and agreeable to the laws of Davbadoes, and only 
let the law take its course against a criminal. But 
Governor Mostyn neither sat as a military or a civil 
judge ; he heard no accusation, he entered into no proof ; 
he did not even see the prisoner ; but in direct opposition 
to all laws, and in violation of the first principles of 
justice, followed no rule but his own arbitrary will, and 
•went out of his way to prosecute the innocent. If that 
be so, he is responsible for the injury he has done ; and 
so was the opinion of the court of C. B., as delivered by 
Lord Chief Justice De Grey, on the motion for a new 
trial. If the governor had secured him, said his Lordship, 
nay, if he had barely committed him, that he might have 
been amenable to justice : and if he had immediately 
ordered a prosecution upon any part of his conduct, 
it would have been another question ; but the governor 
knew he could no more imprison him for a twelvemonth 
(and the banishment for a year is a continuation of the 
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original imprisonment), than that he could inflict the Argument, 
torture. Lord Bellamont's Case, 2 Salk. 625, Pas. 12 W. 

3, is a case in point to show that a governor abroad is 
responsible here ; and the stat. 12 W. 3, passed the same 
year, for making governors abroad amenable here in 
criminal cases, affords a strong inference that they were 
already answerable for civil injuries, or the legislature 
would at the same time have provided against that mis- 
chief. But there is a late decision not distinguishable 
from the case in question. . Comyii v. Sabine, Governor of 
Gibraltar, Mich. 11 Geo. 2. The declaration stated, that 
the plaintiff was a master carpenter of the office of 
ordnance at Gibraltar ; that Governor Sabine tried him 
by a court-martial, to which he was not subject ; that he 
underwent a sentence of 500 lashes ; and that he was 
compelled to depart from Gibraltar, which he laid to his 
damage of 10,000Z. The defendant pleaded not guilty, 
and justified under the sentence of the court-martial. 

There was a verdict for the plaintiff, with 700Z. damages. 

A writ of error was brought, but the judgment affirmed. 

With respect to the Arraval of St. Phillijp’s being a 
peculiar district, under the immediate authority of the 
governor alone, the opinion of Lord Chief Justice Be 
Grey, upon the motion for a new trial, is a complete 
answer ; ‘‘ One of the witnesses in the cause,” said his 
Lordship, represented to the jury, that in some par- 
ticular cases, especially in criminal matters, the governor 
resident upon the island does exercise a legislative power. 

It was gross ignorance in that person to imagine such a 
thing ; I may say it was impossible, that a man who 
lived upon the island in the station he had done, should 
not know better, than to think that the governor had a 
civil and criminal power in him. The governor is the 
King’s servant ; his commission is from him, and he is 
to execute the power he is invested with under that com- 
• mission ; which is to execute the laws of Minorca, under 
such regulations as the King shall make in council. It 
was a vain imagination in the witnesses to say, that there 
were five terminos in the island of Minorca : I have at 
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Judgment. 


various times seen a multitude of authentic documents 
and papers relative to that island; and I do not believe 
that, in any one of them, the idea of the A rravcd of St. 
Phillip's being a distinct jurisdiction was ever started. 
Mahon is one of the four terminos, and St. Phillips, and 
all the district about it, is comprehended within that 
termino ; but to suppose that there is a distinct jurisdic- 
tion, separate from the government of the island, is ridi- 
culous and absurd.^’ Therefore, as the defendant, by 
pleading in chief, and submitting his cause to the decision 
of an English jury, is too late in his objection to the 
jurisdiction of the court ; as no disability incapacitates 
the plaintiff from seeking redress here ; and as the action 
which is a transitory one is clearly maintainable in this 
country, though the cause of action arose abroad, the 
judgment ought to be affirmed. Should it be reversed, I 
fear the public, with too much truth, wdll apply the 
lines of the Eoman satirist, on the drunken Marius, to the 
present occasion ; and they will say of Governor Mostyn, 
as was formerly said of him. 

Hie est damnatus inani jiidicio ; 

and to the Minorqiiins, if Mr. Fabrigas should be deprived 
of that satisfaction in damages, which the jury gave him, 

At til victrix provincia plovas. 

Lord Mansfield. — Let it stand for another argument. 
It has been extremely well argued on both sides. 

On Friday, 27th January, 1775, it was very ably argued 
by Mr. Seijeant Glynn for the plaintiff, and by Mr. 
Serjeant Walker for the defendant. 

Lord Alansfield. — This is an action brought by the 
plaintiff against the defendant, for an assault and false 
imprisonment ; and part of the complaint made being for 
banishing him from the island of Minorca to Carthagena 
in Spain, it was necessary for the plaintiff, in his decla- 
ration, to take notice of the real place where the cause 
of action arose : therefore, he has stated it to be in 
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Minorca; with a videlicet, at London, in the parish of judgment. 
St Mavy-le-Boio, in the ward of Checip, Had it not been 
for that particular requisite, he might have stated it to 
have been in the county of Middlesex. To this declara- 
tion the defendant put in two pleas. First, not guilty ” ; 
secondly, that he was Governor of Minorca, by letters 
patent from the crown ; that the plaintiff was raising a 
sedition and mutiny ; and that, iif consequence of such 
sedition and mutiny, he did imprison him, and send him . 
out of the island ; which, as governor, being invested with 
all the privileges, rights, &c. of governor, he alleges he 
had a right to do. To this plea the plaintiff does not 
demur, nor does he deny that it would be a justification 
in case it were true : but he denies the truth of the fact : 
and putfi in issue whether the fact of the plea is true. 

The plea avers that the assault for which the action was 
brought arose in the island of Minorca, out of the realm 
of England, and nowhere else. To this the plaintiff has 
made no new assignment, and therefore by his replication 
he admits the locality of the cause of action. 

Thus it stood on the pleadings. At the trial the 
plaintiff went into the evidence of his case, and the 
defendant into evidence of his; but on behalf of the 
defendant, evidence different from the facts alleged in his 
plea of justification was given, to show that the Arraval 
of St Phillip's, where the injury complained of was done, 
was not within either of the four precincts, but is a 
district of itself, more immediately under the power of the 
governor; and that no judge of the island can exercise 
jurisdiction there, without a special appointment from 
him. Upon the facts of the case, the judge left it to the 
jury, who found a verdict for the plaintiff^ with 3000?. 
damages. The defendant has tendered a bill of excep- 
tions, upon which bill of exceptions the cause comes 
before us : and the great difficulty I have had upon both 
the arguments, has been to be able clearly to, comprehend 
what the question is, which is meant seriously to be 
brouglit before the court. 

If I understand the counsel for Governor Mostyn right, 
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Jiidgmeat. wliat they say is this : The plea of not guilty is totally 
immaterial; and so is the plea of justification : because 
upon the plaintiff's own showing it appears, 1st, that the 
cause of action arose in Minorca, out of the realm ; 2ndly, 
that the defendant was Governor of Minorca, and by 
virtue of such his authority imprisoned the plaintiff. 
From thence it is argued that the judge who tried the 
cause ought to have refused any evidence whatsoever, and 
have directed the jury to find for the defendant : and 
three reasons have been assigned. One, insisted upon in 
the former argument, was that the j)laintiff, being a 
Minorqidn, is incapacitated from bringing an action in 
the Kings courts in England. To dispose of that objec- 
tion at once, I shall only say, it is wisely abandoned to- 
day ; for it is impossible there ever could exist^a doubt, 
but that a subject born in Minorca has as good a right to 
appeal to the King’s courts of justice as one who is born 
within the sound of Boiv bell ; and the objection made in 
this case, of its not being stated on the record that the 
jplaintiff was born since the treaty of Utrecht, makes no 
difference. The two other grounds are, 1st, That the 
defendant being Governor of Minorca is answerable for 
no injury whatsoever done by him in that capacity : 2ndly. 
That the injury being done at Minorca, out of the realm, 
is not cognisable by the King’s courts in England . — As to 
the first, nothing is so clear as that to an action of this 
kind, the defendant, if he has any justification, must 
plead it: and there is nothing more clear, than that if 
the court has not a general jurisdiction of the subject- 
matter, he must plead to the jurisdiction, and cannot take 
advantage of it upon the genei'al issue. Therefore, by the 
law of England, if an action be brought against a judge 
of record for an act clone by him in his judicial capacity, 
he may plead that he did it as judge of record, and that 
will be a complete justification. So in this case, if the 
injury complained of had been done by the defendant as 
a judge, though it arose in a foreign country, where the 
technical distinction of a court of record does not exist, 
yet sitting as a judge in a court of justice, subject to a 
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superior review, he would be within the reason of the rule Judgment, 
which the law of England shall be a justification ; 
but then it must be pleaded.^' Here no such matter is See Salk, 
pleaded, nor is it even in evidence that he sat as judge of ^33 1 • 

a court of iustlce. Therefore I lay out of the case every- -LorclKayra. 

^ 406 . 6 T. R. 

thing relative to the Arraval of St. PMlligfs. 449’; 3 & 

The first point, then, upon this ground is, the sacred- too r.^513, 

ness of the defendant’s person as governor. If it were 493’ 734. 

true that the law makes him that sacred character, he Taunt. 67 ; 

. . . , , 2 C. &P. 146 ; 

must plead it, and set lorth his commission as special 1 b. & c. 103 ; 

matter of justification ; because 'pvimd facie the court has ^ ^ 

jurisdiction. But I will not rest the answer upon that 

only. It has been insisted by way of distinction, that, 

supposing an action will lie for an injury of this kind 

committed by one individual against another, in a country 

beyond the seas, but within the dominion of the crown of 

England, yet it shall not emphatically lie against the 

governor. In answer to which I say, that for many 

reasons, if it did not lie against any other man, it shall 

most emphatically lie against the governor. 

In every plea to the jurisdiction, you must state another 
jurisdiction ; therefore, if an action is brought here for 
a matter arising in Wales, to bar the remedy sought in 
this court, you must show the jurisdiction of the court of 
Wales ; and in every case to repel the jurisdiction of the 
King’s court, you must show a more proper and more 
sufficient jurisdiction : for if there is no other mode of 
trial, that alone will give the King’s courts a jurisdiction. 

Now, in this case no other jurisdiction is shown, even so 
much as in argument. And if the King’s courts of justice 
cannot hold plea in such case, no other court can do it. 

For it is truly said that a governor is in the nature of a 
viceroy ; and therefore locally, during his government, no 
civil or criminal action will lie against him ; the reason 
is, because upon process he would be subject to imprison- 
ment.f But here. the injury is said to have happened in f Bat see, as 
the Arraval of St. Phillip’s, where, without his leave, 
no jurisdiction can exist. If that be so, there can be no 
remedy whatsoever, if it is not in the King’s courts ; 
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because when he is out of the government, and is returned 
with his property into this country, there ,are not even his 
effects left in the island to be attached. 

Another very strong reason, wdnch was alluded to by 
Mr. Serjeant Glynn, would alone be decisive ; and it is 
this : that though the charge brought against him is for a 
civil injury, yet it is likewise of a criminal nature ; because 
it is in abuse of the authority delegated to him by the 
King’s letters patent, under the great seal. Now, if 
everything committed wdthin a dominion is triable by the 
courts within that dominion, yet the effect or the extent 
of the King’s letters patent, which gave the authority, can 
only be tried in the King’s courts ; for no question con- 
cerning the seignory can be tried within the seignory 
itself. Therefore, where a question respecting the seignory 
arises in the proprietary governments, or between two 
provinces of Aonerica, or in the Isle of Man, it is cog- 
nizable by the King’s courts in England only. In the 
case of the Isle of Man, it was so decided in the time of 
Queen Elizabeth, by the chief justice and many of the 
judges. So that emphatically the governor must be tried 
in England, to see whether he has exercised the authority 
delegated to him by the letters patent, legally and pro- 
perly or whether he has abused it, in violation of the 
laws of England, and the trust so reposed in him. 

It does not follow from hence, that, let the cause of 
action arise where it may, a man is not entitled to make 
use of every justification his case will admit of, which 
ought to be a defence to him. If he has acted right 
according to the authority with which he is invested, he 
must lay it before the court by way of jDlea, and the court 
will exercise their judgment wdiether it is a sufficient 
justification or not. In this case, if the justification had 
been proved, the court might have considered it as a 
sufficient answer: and, if the nature of the case would 
have allowed of it, might have adjudged, that the raising 
a mutiny was a good gTound for such a summary pro- 
ceeding. I can conceive cases in time of war in which a 
governor would be justified, though he acted very arbitra- 



^lOSTYX V. rABllIGAS. 


G39 


rily-j in which he could not be justified in time of peace. 
Suppose, during a siege or upon an invasion of Minorca, 
the governor should judge it proper to send a hundred of 
the inhabitants out of the island, from motives of real 
and general expediency ; or suppose, upon a general 
suspicion, he should take people up as spies ; upon ]3roper 
circumstances laid before the court, it would be very fit 
to see whether he had acted as the governor of a garrison 
ought, according to the circumstances of the case. But 
it is objected, supposing the defendant to have acted as 
the Spanish governor was empowered to do before, how 
is it to be known here that by the laws and constitutioi:) 
of Spain he was authorised so to act? The way of 
knowing foreign laws is, by admitting them to be proved 
as facts, and the court must assist the jury in ascertaining 
what the law is.^‘ For instance, if there is a French settle- 
ment, the construction of which depends upon the custom 
of Paris, witnesses must be received to explain what the 
custom is ; as evidence is received of customs in respect 
of trade. There is a case of the kind I have just stated. 
So in the supreme resort before the King in council, the 
privy council determines all cases that arise in the plan- 
tations, in Oibmltar, or Minorca, in Jersey, or Guernsey; 
and they inform themselves, by having the law stated to 
them. — As to suggestions with regard to the difl&culty of 
bringing witnesses, the court must take care that the 
defendant is not surprised, and that he has a fair oppor- 
tunity of bringing his evidence, if it is a case proper in 
other respects for the jurisdiction of the court. There 
may be some cases arising abroad, which may not be 
fit to be tried here ; but that cannot be the case of a 
governor injuring a man contrary to the duty of his 
office, and in violation of the trust reposed in him by the 
King’s commission. 

If he wants the testimony of witnesses whom he cannot 
compel to attend, the court may do what this court did in 
the case of a criminal prosecution of a woman who had 
received " a pension as an officer’s widow : and it was 
charged in the indictment, that she never was married to 
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Judgment. him. She alleged a marriage in Scotland, but that she 
could not compel her witness to come up to give evidence. 
The court obliged the prosecutor to consent that the 
witnesses might be examined before any of the judges of 
the court of session, or any of the barons of the court of 
exchequer in Scotland, and that the depositions so taken 
should be read at the trial. And they declared that they 
would have put off the trial of the indictment from time 
to time for ever, unless the prosecutor had so consented. 
The witnesses were so examined before the lord president 
of the court of session. 


* And now, by 
st, 1 W, 4, c. 
22, courts of 
common law 
can order the 
examkiation of 
witnesses to be 
taken in writ- 
ing whether 
they reside in 
a foreign coun- 
try, a colony, 
or in England, 
blit under cir- 
cumstances 
which disable 
them from 
attending to 
give evidence. 
See Doe v, Pat- 
tison, 3 Dowl, 
35 ; JBaiu v. 
De Vetrie, 3 
Bowl. 517 ; 
Bridges v. 
Fisher, 1 Bing, 
N. C. 512 ; 
Pnnce v. 

Samo, 4 Bowl. 
5 ; Bourdeaux 
T. Rowe, 1 
Bing. N. 0. 

721 ; Didceit 
Y. Williams, 

1 Tyrwh. 502 ; 
Wainwright v. 
Bland, 3 Bowl. 
653. 


It is a matter of course iu aid of a trial at law to apply 
to a court of equity for a commission and injunction in 
the meantime : and where a real ground is laid, the court 
will take care that justice is done to the defendant as well 
as to the plaintiff.'^ Therefore, in every light in which I 
see the subject, I am of opinion that the action holds 
emphatically against the governor, if it did not hold in 
the case of any other person. If so, he is accountable in 
this court or he is accountable nowhere, for the King in 
council has no jurisdiction. Complaints made to the 
King in council tend to remove the governor, or to take 
from him any commission which he holds during the 
pleasure of the crown. But if he is in England, and 
holds nothing at the pleasure of the crown, they have no 
jurisdictiou to make reparation, by giving damages, or 
to punish him in any shape for the injury committed. 
Therefore to lay down in an English court of justice such 
a monstrous proposition, as that a governor acting by 
virtue of letters patent under the great seal is account- 
able only to God and his own conscience ; that he is 
absolutely despotic, and can spoil, plunder, and affect his 
majesty’s subjects, both in their liberty and property with 
impunity, is a doctrine that cannot he maintained. 

In Lord Bellamonfs case, 2 Salk. 625, cited by Mi\ 
Peckham, a motion was made for a trial at bar, and 
granted because the Attorney-General was to defend it on 
the part of the King ; which shows plainly that such an 
action existed. And in Wayv. Ycdly, 6 Mod. 195, Justice 
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Powell says, that an action of false imprisonment has been Judgment, 
brought here against a governor of Jamaica, for an im- 
prisonment there, and the laws of the country were given 
in evidence. The governor of Jamaica in that case never 
thought that he was not amenable. He defended himself, 
and possibly showed, by the laws of the country, an Act of 
the Assembly which justified that imprisonment, and the 
Court received it as they ought to do. For whatever is a 
justification in the place where the thing is done, ought 
to be a justification where the case is tried. — I remember, 
early in my time, being counsel in an action brought by a 
carpenter in the train of artillery against Governor 
Sabine, who was governor of Oihvaltar, and who had 
barely confirmed the sentence of a court-martial, by 
which the plaintiff had been tried, and sentenced to be 
whipped. The governor was very ably defended, but 
nobody ever thought that the action would not lie ; and 
it being proved at the trial, that the tradesmen who follow 
the train are not liable to martial law, the court were of 
that opinion, and the jury accordingly found the defendant 
guilty of the trespass, as having had a share in the 
sentence ; and gave 5001. damages. 

The next objection which has been made is a general 
objection, with regard to the matter arising abroad ; 
namely, that as the cause of action arose abroad, it cannot 
be tried here in England. 

There is a formal and a substantial distinction as to 
the locality of trials. I state them as different things : 
the substantial distinction is, where the proceeding is in 
rem, and where the effect of the judgment cannot be had, 
if it is laid in a wrong place. That is the case of all 
ejectments where possession is to be delivered by the 
sheriff of the county ; and as trials in England are in 
particular counties, the officers are countj^ officers ; there- 
fore the judgment could not have effect, if the action was 
not laid in the proper county.^ * 

With regard to matters that arise out of the realm, 
there is a substantial distinction of locality too ; for there 
are some cases that arise out of the realm which ought 
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not to be tried anywhere but in the country where they 
arise ; as in the case alluded to by Serjeant Wcdicer: if 
two persons fight in Francej and both happening casually 
to be here, one should bring an action of assault against 
the other, it might be a doubt whether such an action 
could be maintained here ; because, though it is not a 
criminal prosecution, it must be laid to be against the 
peace of the king f ; but the breach of the peace is merely 
local, though the trespass against the person is transitory. 
Therefore without giving any opinion, it might perhaps be 
triable only where both parties at the time were subjects. 
So if an action were brought relative to an estate in a 
foreign country, where the question was a matter of title 
only and not of damages, there might be a solid dis- 
tinction of locality. 

But there is likewise a formal distinction, which arises 
from the mode of trial : for trials in England being ])y 
jury, and the kingdom being divided into counties, and 
each county considered as a separate district or princi- 
pality, it is absolutely necessary that there should be 
some county where the action is brought in particular, 
that there may be a process to the sheriff of that county, 
to bring a jury from thence to try it. This matter of 
form goes to all cases that arise abroad : but the law 
makes a distinction betw^een transitory actions and local 
actions. If the matter which is the cause of a transitory 
action arises within the realm, it may be laid in any 
county — ^the place is not material ; and if an imprisonment 
in Middlesex, it may be laid in Survey, and though proved 
to be done in Middlesex, the place not being material, it 
does not at all prevent the plaintiff recovering damages : 
the place of transitory actions is never material, except 
where by particular Acts of Parliament it is made so ; as 
in the case of churchwardens and constables, and other 
cases which require the action to be brought in the 
county. The parties, upon sufficient ground, have an 
opportunity of applying to the court in time to change the 
vemie ; but if they go to trial without it, that is no objec- 
tion. So all actions of a transitory nature that arise 
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abroad may be laid as happening in an English county. 
But there are occasions which make it absolutely neces- 
sary to state in the declaration, that the cause of action 
really happened abroad ; as in the case of specialties, 
where the date must be set forth. If the declaration 
states a specialty to have been made at Westminster in 
Middlesex, and upon producing the deed, it bears date at 
Bengal, the action is gone ; because it is such a variance 
between the deed and the declaration as makes it appear 
to be a different instrument. There is some confusion in 
the books upon the stat. 6 Eich. 2. But I do not put 
the objection upon that statute. I rest it singly -upon 
this ground : if the true date or description of the bond 
is not stated, it is at variance. But the law has in that 
case invented a fiction ; and has said the party shall first 
set out the description truly, and then give a venue only 
for form, and for the sake of trial by a videlicet, in the 
county of Middlesex, or any other county. But no judge 
ever thought that when the declaration said in Fort St. 
George, viz., in Chea'pside, that the plaintiff meant it was 
in Cheapside. It is a fiction of form ; every country has 
its forms, which are invented for the furtherance of 
justice ; and it is a certain rule, that a fiction of law shall 
never he contradicted so as to defeat the end for ivhich 
it was invented, hut for every other purpose it may he 
contradicted.^' Now the fiction invented in these cases is 
barely for the mode of trial ; to every other purpose; 
therefore, it shall be contradicted, but not for the purpose 
of sajdng the case shall not be tried. So in the case 
that was long agitated and finally determined some years 
ago, upon a fiction of the teste of writs taken out in the 
vacation, which bear date as of the last day of the term, 
it was held, that the fiction shall not be contradicted so 
as to invalidate the writ, by averring that it issued on a 
day in the vacation ; because the fiction was invented for 
the furtherance of justice and to make the writ appear 
right in form. But where the true time of suing out a 
latitat is material, as on a plea of non assumpsit infra 
sex annos, there it may be shown that the latitat was 
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sued out after the six 3^ears, notwithstanding the teste. 1 
am sorry to observe, that some sayings have been alluded 
to, inaccurately taken down, and improperly printed, where 
the court has been made to say, that as men they have 
one way of thinking, and as judges they have another, 
which is an absurdity ; whereas in fact they only meant to 
support the fiction. I will mention a case or two to show 
that this is the meaning of it. 

In 6 Mod. 228, the case of Roherts v. Harnage is thus 
stated : The plaintiff declared that the defendant became 
bound to him at Fort St David's in the Fast Indies at 
London, in such bond ; upon demurrer the objection was 
that the bond appeared to have been sealed and delivered 
at Fort St David's in the Fast Indies, and therefore the 
date made it local, and, by consequence, the declaration 
ought to have been of a bond made at Fort St David's, 
in the Fast Indies, viz., at Islington in the county of 
Middlesex ; or in such a ward or parish in London : and 
of that opinion was the whole court. This is an inaccurate 
state of the case. But in 2 Lord Eaym. 1042, it is more 
truly reported, and stated as follows : it appeared by the 
declaration, that the bond was made at London in the 
ward of Cheap ; upon oyer, the bond was set out, and it 
appeared upon the face of it to be dated at Fort St, 
George in the Fast Indies; the defendant pleaded the 
variance in abatement, and the plaintiff demurred, and it 
was held bad : but the court said that it would have been 
good if laid at Fort St George in the East Indies, to wit, 
at London, in the ward of Cheap, The objection there 
was, that they had laid it falsely ; for they had laid the 
bond as made at London; whereas, when the bond was 
produced, it appeared to be made at another place, which 
was a variance. A case was quoted from Latch, and a 
case from Lutwyche, on the former argument, but I will 
mention a case posterior in point of time, where both 
those cases were cited, and no regard at all paid to them ; 
and that is the case of Parker v. Crook, 10 Mod. 255. 
It was an action of covenant upon a deed indented; it 
was objected to the declaration, that the defendant is said 
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in the declaration to continue at Fort St Oeorge, in the Judgment. 
Fast Indies : and upon the oyer of the deed it bore date 
at Fort St George, and therefore the court, as was pre- 
tended, had no jurisdiction : Latch, fol. 4, Lutwyche, 950. 

Lord Chief Justice Parher said, that an action will lie in 
England upon a deed dated in foreign parts ; or else the 
party can have no remedy ; but then in the declaration 
a place in England must be alleged fvo formd. Gene- 
rally speaking, the deed, upon the oyer of it, must be con- 
sistent with the declaration : but in these cases, prompter 
oiecessitatem, if the inconsistency be as little as possible, it 
is not to be regarded ; and here the contract being of a 
voyage which was to be performed from Fort St George 
to Great Britain, does import, that Fort St George is 
different from Great Britain; and after taking time 
to consider of it in Hilary term, the plaintiff had his 
judgment, notwithstanding the objection. Therefore, the 
whole amounts to this ; that where the action is sub- 
stantially such a one as the court can hold plea of, as the 
mode of trial is by jury, and as the jury must be called 
together by process directed to the sheriff of the county, 
matter of form is added to the fiction, to say it is in that 
county, and then the whole of the inquiry is, whether it 
is an action that ought to be maintained. But can it be 
doubted, that actions may be maintained here, not only 
upon contracts which follow the persons, but for injuries 
done by subject to subject ; especially for injuricvS, where 
the whole that is prayed is a reparation in damages, or 
satisfaction to be made by process against the person or 
his effects, within the jurisdiction of the court ? We 
know it is wdthin every day’s experience. I was em- 
barrassed a great while to find out whether the counsel 
for the plaintiff really meant to make a question of it. In 
sea batteries the plaintiff often lays the injury to have 
been done in Middlesex, and then proves it to be done a 
thousand leagues distant on the other side of the Atlantic. 

There are cases of offences on the high seas where it is 
of necessity to lay in the declaration that it was done upon 
the high seas ; as the taking a ship, There is a case of 
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Jadgment that sort occiirs to my memory ; the reason I remember 
it is, becanse there Avas a question about the jurisdiction. 
There likewise was an action of that kind before Lord 
Chief Justice Lee, and another before me, in which I 
quoted that determination, to show that when the lords 
commissioners of prizes have given judgment, that is 
conclusive in the action ; and likewise when they have 
given judgment, it is conclusive as to the costs, whether 
they have given costs or not. It is necessary in such 
actions to state in the declaration that the ship was 
taken, or seized on the high seas, videlicet, in Cheajpside. 
But it cannot be seriously contended that the judge and 
iury who try the cause fancy the ship is sailing in Cheap- 
side : no, the plain sense of it is that, as an action lies in 
England for the ship which was taken on the high seas, 
Cheapside is named as a venue ; which is saying no more 
than that the party prays the action may be tried in 
London. But if a party were at liberty to offer reasons of 
fact contrary to the truth of the case, there would be no 
end of the embarrassment. At the last sittings there 
were two actions brought by Armenian merchants, for 
assaults and trespasses in the East Indies, and they are 
very strong authorities. Serjeant Glynn said, that the 
defendent, Mr. Yerelst, was very ably assisted ; so he was^ 
and by men who would have taken the objection, if they 
had thought it maintainable, and the actions came on to 
be tried after this case had been argued once ; yet the 
counsel did not think it could be supported. Mr. Verelst 
would have been glad to make the objection; he would 
not have left it to a jury, if he could have stopped them 
short, and said. You shall not try the actions at all. I 
have had some actions before me, rather going further 
than these transitory actions ; that is, going to cases 
which in England would be local actions ; I remember 
one, I think it was an action brought against Captain 
Qamhier, who, by order of Admiral Boscawen, had pulled 
down the houses of some suttlers who supplied the navy 
and sailors with spirituous liquors; and whether the 
act was right or wrong, it was certainly done with a 
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good intention on tlie j^art of tlie admiral, for the health Judgment, 
of the sailors was affected hy frequenting them. They 
were pulled down : the captain was inattentive enough to 
bring the suttler over in his own ship, who would never 
have got to England otherwise ; and as soon as he came 
here he was advised that he^ should bring an action against 
the captain. He brought his action, and one of the counts 
in the declaration was for pulling down the houses. The 
objection was taken to the count for pulling down the 
houses ; and the case of Skinner and the East India Com- 
pany was cited in support of the objection. On the other 
side, they produced from a manuscript note a case before 
Lord Chief Justice Eyre, where he overruled the objec- 
tion; and I overruled the objection upon this principle, 
namely, that the reparation here was personal, and for 
damages, and that otherwise there would be a failure of 
justice ; for it was upon the coast of Nova Scotia, where 
there were no regular courts of judicature ; but if there 
had been, Captain Gamhier might never go there again ; 
and therefore the reason of locality in such an action in 
England did not hold. I quoted a case of an injury of 
that sort in the East Indies, where even in a court of 
equity Lord Hardiuicke had directed satisfaction to be 
made in damages : that case before Lord Scmhvicke vras 
not much contested, but this case before me was fully 
and seriously argued, and a thousand pounds damages 
given against Captain Gamhier. I do not quote this for 
the authority of my opinion, because that opinion is very 
likely to be erroneous, but I quote it for this reason — a 
thousand pounds damages, and the costs were a consider- 
able sum. As the captain had acted by the orders of 
Admiral Boscawen, the representatives of the admiral 
defended the cause, and paid the damages and costs re- 
covered. The case w^as favourable ; for what the admiral 
did was certainly well intended; and yet there was no 
motion for a new trial. 

I recollect another cause that came on before me: 
which was the case of Admiral Palliser. There the very 
gist of the action was local : it was for destroying fishing- 
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Judgment. liuts upon tlie Labrador coast. After tlie treaty of Paris, 
the Canadians early in the season erected huts for fishing ; 
and hy that means got an advantage, by beginning earlier, 
of the fishermen who came from England. It was a nice 
question upon the right of the Canadians. However, the 
admiral, from general principles of policy, ordered these 
huts to be destroyed. The cause went on a great way. 
The defendant would have stopped it short at once, if he 
could have made such an objection, but it was not made. 
There are no local courts among the Esquimaux Indians 
upon that part of the Labrador coast ; and therefore what- 
ever injury had been done there by any of the king's 
officers would have been altogether without redress, if the 
objection of locality would have held. The consequence 
of that circumstance shows, that where the reason fails, 
even in actions which in England would be local actions, 
yet it does not hold to places beyond the seas within the 
king’s dominions. Admiral Palliser's case went off upon 
a proposal of a reference, and ended by an award. But 
as to transitory actions there is not a colour of doubt, 
that every action that is transitory may be laid in any 
county in England, though the matter arises beyond the 
seas ; and when it is absolutely necessary to lay the 
truth of the case in the declaration, there is a fiction of 
law to assist you, and you shall not make use of the 
truth of the case against that fiction, but you may make 
use of it to every other purpose. I am clearly of opinion 
not only against the objections made, but that there does 
not appear a question upon which the objections could 
arise. 

The three other judges concurred. 

Per Our. Judgment affirm^ed. 


It is very curious and instruc- 
tive to trace the progress of the 
English law, respecting the loca- 
lity of actions. During the earliest 
ages of our judicial history, juries 


were selected for the veiy reasons 
which would now argue their 
unfitness, videlicet, their personal 
acquaintance with the parties and 
the merits of the cause ; and few 
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rules of law were enforced with 
greater strictness than those which 

O 

required that the venue, visne, 
or vicinetum, in other Avords the 
neighbourhood whence the juries 
Avere to be summoned, should be 
also that in Avhich the cause of 
action had arisen ; in order that 
the jury AA^ho were to determine it 
principally from their own private 
knowledge, and who were liable 
to be attainted if they delivered 
a Avrong verdict, might be persons 
likely to be acquainted Avith the 
nature of the transaction Avhich 
they were called upon to try. 
Peregrina judicia, says a law of 
Henry the First, onodis omnibus 
submovemus. In order to effect 
this end, the parties litigant were 
required to state in their plead- 
ings Avith the utmost certainty, 
not merely the county, but the 
very venue, ie., the very district, 
hundred, oivill, within that county, 
where the facts that they alleged 
had taken place, in order that 
the sheriff might be directed to 
summon the jury from the pro- 
per neighbourhood, in case issue 
should be taken on any of such 
allegations. It followed, of course, 
that a new venue was designated 
as often as the allegations of the 
parties litigant shifted the scene 
of the transaction from one part 
of the country to another. This 
was, however, soon found to pro- 
duce great inconveniences ; for in 
mixed transactions, Avhich may 
happen partly in one place, and 
partly in another, it Avas ex- 


tremely difficult to ascertain the 
right venue; and as the number 
of these transactions increased 
with increasing civilisation, these 
difficulties about determining the 
place of trial became of constant 
occurrence, and soon induced the 
courts, in order to relieve them- 
selves, to take a distinction be- 
tAveen transitory matters, such as 
a contract which might happen 
anywhere, and local ones, such as 
a trespass to the realty, Avhich 
could only happen in one parti- 
cular place ; and they established 
as a rule, that in transitory mat- 
ters the plaintiff should have a 
right to lay the venue Avhere he 
jDleased, and the defendant should 
be bound to folloAV it, unless in- 
deed his defence consisted of 
some matter in its nature local, 
and Avhich must therefore, ex ne- 
cessitate rei, be alleged to have 
taken place where it really hap- 
pened. However, this distinc- 
tion Avas soon abused by litigious 
plaintiffs, Avho, by laying the 
venue in a county distant from 
the defendant’s residence, obliged 
him to come thither with his Avit- 
nesses ; Gilb. C. P. 89 ; and this 
occasioned a return to the ancient 
strictness with regard to venues 
expressed in the above law of 
Henry the First. Accordingly 
by stat. 6 Eichard 2, cap. 2, it 
was enacted that, '^to the intent 
that Avrits of debt, and account, 
and all other such actions be 
from henceforth taken in their 
counties, and directed to the 
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sheriffs of the counties where 
the contracts of the same actions 
did arise, that if, from henceforth, 
in pleas upon the same writs it 
shall be declared that the contract 
thereof was in another county 
than is contained in the original 
writ, that then the said writ 
shall be utterly abated : and, as 
the words of this statute were 
found not quite sufficient to effect 
the object, statute 4 Henry the 
Fourth, c. 18, dhected that attor- 
neys should be sworn that they 
would make no suit in a foreign 
county.” 

After these statutes the judges 
adopted various means of enforc- 
ing their provisions. At first they 
examined the plaintiff on oath, as 
to the truth of the venue; after- 
wards they allowed the defendant 
to traverse it and try it in an 
issue, Rastell, Beht, 184, b. Fitz. 
Abr. Brief df, and still later they 
made a rule of court, rendering 
it highly penal on attorneys to 
transgress the act of Hen. 4 ; R. 
M. 1654, pi. 5, K. B. ; M. 1654, 
pi. 8, 0. P. ; but finding that the 
mode of traversing the venue pro- 
duced great delay, they at last 
adopted the mode now in use of 
changing it on motion, which will 
presently be described more at 
length. 

But all these alterations in the 
law applied, it must be borne in 
mind, only to transitory natters, 
for where a matter alleged in 
pleading was of a local descrip- 
tion, whether the allegation hap- 


pened in a declaration or in any 
subsequent pleading, the venue 
for the trial of such matter could 
be nowhere but at the very place 
where it was alleged in pleading 
to have happened, and there- 
fore, as is observed in the text, 
"'even in cases the most transi- 
tory, if the cause of action was 
laid in London, and there was 
a local justification as at Oxford, 
the cause must have been tried 
in Oxford, not in London.” Acc. 
Ford V. Broohe, Cro. Eliz. 261 ; 
Boivyer's Case, Moore, 410. And 
it was probably this strictness of 
the law with regard to venue which 
rendered it necessary to confine 
the defendant so long to a single 
plea, since had he pleaded several 
pleas on which issues had been 
taken triable by different venues, 
there could have been no single 
trial of the action ; and accordingly 
we find that it was not till after 
the effect of the statute of Charles 
the Second on venues had become 
well settled, that the very same 
year which put an end to the last 
remnant of the old severity, by 
abolishing the necessity of sum- 
moning hundreders, also endowed 
the defendant with a right which 
he ought in justice always to have 
possessed, of stating everjdhing in 
his defence which can by law be 
made available to exonerate him ; 
the right corresponding to which, 
that, namely, of replying to the 
defence ever 3 rthing which has a 
dii'ect tendency to rebut it, was, 
even in our more advanced times, 
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denied the plaintiff, until the 
passing of the Common Law -Pro- 
cedure Amendment Act, 1852, 
s. 81. 

It may not be inapposite here 
to observe that the stat. 34 Hen. 8, 
c. 34, had in comparatively early 
times created a remarkable ano- 
maly in the then law of vemie, by 
rendering certain actions transi- 
tory which are unquestionably in 
their nature local. That act, the 
words of which are set out ante, 
p. 52, gave assignees of the rever- 
sion ^'the like advantages” against 
the lessee, and the lessee the ^^like 
action and remedy” against the 
assignee of the reversion, as the 
lessor and lessee had before that 
act respectively possessed against 
each other. Now the remedy of 
these latter personages against 
each other was by an action 
founded upon the contract into 
which they had reciprocally en- 
tered : it was therefore transitory 
according to the maxim dehitum 
et contractus sunt nullius loci, 
and existed independent of the 
relation in which they stood to 
each other in respect of their 
several interests in the same land: 
whereas the rights of the assignee 
of the reversion against the lessee, 
and of the lessee against the 
assignee of the reversion, issue 
entirely out of that relation, and 
depend on no mutual contract, so 
that their actions against each 
other would have been local, as 
those of the assignee of the term 
against the lessor and his assigns, 


and of the lessor and his assigns 
against the assignee of the term 
still are, had not the statute in- 
tervened, and by the use of the 
word like rendered those actions 
transitory which otherwise would 
have been local. The result there- 
fore of the statute of Hen. 8, 
coupled with the common law, 
is, that the following actions, 
viz., lessor against lessee, lessee 
against lessor, assignee of rever- 
sion against lessee, lessee against 
assignee of reversion, are transi- 
tory; while the following, viz., 
lessor against assignee of lessee, 
assignee of lessee against lessor, 
assignee of lessee against assignee 
of lessor, and assignee of lessor 
against assignee of lessee, are 
local. See Thursby v. Plant, 1 
Saund. 237 ; Stevenson v. Lam- 
hard, 2 East, 575 ; Barker v. 
Darner, Garth. 182, Salk. 80; Gro- 
gan V. Magan, 1 Ale. & N. 366. 

But to return to the progress 
of the law of venue, stat. 16 & 17 
Car. 2, c. 8 (one of the statutes of 
Jeofails), enacted, ''that after judg- 
ment no verdict shall be arrested 
or reversed, for that there is no 
right vemie, so as the cause of ac- 
tion were tried by a jury of the 
proper county or place where the 
action ivas laid.'' 

Considerable difficulty arose on 
the construction of this statute, 
many lawyers contending that the 
words " the proper county or place 
where the action is laid,” must be 
understood to mean the proper 
county or place where the issue 
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arises, so that if the issue arose at 
Bale in Oxfordshire, and the venue 
was Sale in the same county, here 
they said was a case wuthin the 
statute, there being a right county 
but a wrong venue. However, it 
was at length decided in Craft v. 
Boite, 1 Saund. 246, b, contrary to 
the opinion of Twysden, J., and 
was settled by many subsequent 
cases, that the words “ luJiere the 
action was laidf mean, where it 
was laid in the declaration, not 
in any subsequent pleading. And 
accordingly it has ever since been 
held that it is sufficient if the jury 
be summoned from the venue laid 
in the declaration. This venue 
indeed was at that time the vill 
or hundred where the cause of 
action was stated in the declara- 
tion to have arisen : and anciently 
the jury, in order that they might 
be persons well acquainted with 
the controversy, were summoned 
out of the very hundred desig- 
nated for the venue. Afterwards 
the rule was relaxed, and in the 
reign of Edward the Third, it was 
sufficient if the jury contained six 
hundreders. Gilb. C. P. c. 8. This 
number was in Henry the Sixth’s 
reign reduced io four ; Fortescue 
de Laud. c. 25 ; it w-as afterwards, 
by stat. 85 Hen. 8, c. 6, restored 
to six ; stat. 27 Eliz. c. 6, reduced 
it to t^vo; and so the law remained 
till long after the stat. 16 & 17 Car. 
2, c. 8, after which act it was still 
necessary that two at least of the 
jurors should be summoned from 
the hundred laid in the declara- 


tion; and if there were not so 
many, it rvas cause of challenge. 
But this last remnant of the 
ancient strictness was abolished 
by 4 & 5 Anne, c. 6, ‘except so far 
as concerned actions founded upon 
penal statutes, to which the aboli- 
tion w'as extended by 24 G. 2, c. 
18. So tliat now it is in all cases 
sufficient if the jury be summoned 
de cor pore comitatus, i.e., from the 
body of the county in which the 
venue is laid by the declaration. 

It will, however, be remembered 
that the statute of Charles the 
Second did not enact positive^ 
that the venue in the declaration 
should be adopted, but only pre- 
vented the judgment from being 
arrested or re^^ersed in consequence 
of its adoption. So that, even 
no^v, if a local justification were to 
be stated in the plea, there seems 
no reason why the plaintiff should 
not, if he pleased, carry the cause 
down to trial to the county men- 
tioned in the plea, as at common 
law, before the statute of Charles 
the Second, he must have done. 
Nor does there seem any reason to 
prevent the defendant from doing 
so, when he has a right to try the 
cause by proviso; so that a curious 
question might arise if the plain- 
tiff were to carry the cause down 
for trial to the county named in 
the declaration, and the defendant 
to that laid in his local justifica- 
tion. The probability of such a 
case occurring in practice is, how- 
ever, extremely remote. 

It has been already mentioned 
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tiiat in transitory actions the 
judges adopted various modes of 
enforcing the policy of the statute 
of Eichard the Second, and oblig- 
ing the plaintiff to lay his venue 
where the transaction in dispute 
had really occurred. At last, they 
had recourse to a practice, which 
seems to have been first intro- 
duced in the reign of James the 
First, per Holt, C, J., 2 Salk. 670; 
(the first case in the books is Lord 
Gerrard v. Floyd, 1 Sid. 185, R, 
16 Car. 2,) founded upon the 
equity of that enactment, by which 
they held themselves authorised, 
upon affidavit made that the cause 
of action, if any, arose in the 
county of A., and not in the 
county of B,, in which the venue 
was laid, or elsewhere out of the 
county of A., to change the venue 
to the county of A., and the mo- 
tion for so doing was of course, 
only requiring counsels signature. 
R. H. 2 W. 4, pi. 103. But as it 
would be hard to conclude the 
plaintiff on the single affidavit of 
the defendant, it was further held, 
that the venue must be brought 
back, if the plaintiff undertook to 
give material evidence in the 
county in which the action was 
brought, failing which he must 
have been non-suited, which was 
equivalent to an abatement of the 
writ, according to the statute, Gilb. 
C. P. 90 ; Santler v. Heard, 2 Bl. 
1032, 1033; Bruchshaw v. ifqp- 
hins, Cowp. 410 ; Watkins v. 
Towers, 2 T. R. 275, See on the 
question what evidence satisfied 


such an undertaking, Curtis v. 
Drinkuuter, 2 B. & Ad. 169 ; Col- 
lins V. Jenkins, 4 Bing. IST. 0. 225 ; 
Greemuay v. Titmarch, 7 M. & AV. 
221 ; Briine v. Thompson, 2 Q. B. 
789 ; Clarke v. Lunsford, 3 Dowl. 

6 L. 618 ; Gilling v. Dugan, 1 C. 
B. 8; [Lee v. Simpson, 3 C. B. 
871]. But there were many cases 
of transitory actions in' which the 
defendant could not by possibility 
make the above affidavit, in order 
to procure a change of venue. He 
could not, for instance, do so where 
the cause of action has arisen 
partly in one county and partly in 
another, Pinkney v. Collins, 1 T. 
E. 571 ; Glissold v. Clissold, 1 T. 
R. 647. So, too, if the action were 
upon a specialty, because the cause 
of action follows the instrument, 
which falls under the class of hona 
notabilia wherever it happens to 
be, Foster v. Taylor, 1 T. R. 781 ; 
Watt V. Daniel, 1 B. & P. 425 ; or 
where a promissory note, [cheque], 
or bill of exchange. Smith v. FI- 
kins, 1 Dowl. 426, [Wehh v. Ln- 
luards, 5 C. B. 483], Danoson v. 
Bowman, 3 Dowl. 161, was the 
cause of action, the same rule was 
enforced, seemingly from an idea 
that those instruments would, like 
specialties, be hona notabilia 
wherever they chanced to be (see 
Mondel v. Steele, 8 M. & W. 641). 
It was applied also to the case of a 
charter-party, Morrice v. Hurry, 

7 Taunt. 306 ; or award, Stanway 
V. Hislop, 3 B. & C. 9 ; Martin v. 
Daws, 11 M. & W. 734; [Smith 
V. O'Brien, 26 L. J. Exch. 30, per 
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Alclerson, B.], specially declared 
OH; the reason for which was said 
to be^ that the written instrument 
declared on was the cause of 
action ; and that as contractus est 
nullius loci, the cause of action 
cannot be said to arise more in 
one county than another : but this 
principle, which, if universally 
true, would have prevented the 
venue from being changed on the 
common rule in any case where 
the declaration was special on a 
written instrument, (see Morrice 
V. H'urry, 7 Taunt. 306,) was, how- 
ever, in some instances departed 
from, see Roberts v. Wright, 1 
Tyrw. 532 ; WatJdns v. Towers, 
2 T. E. 275 ; Kirk v. Broad, Say. 
7; Soivarth v. Willett, 2 Stra. 1180, 
even prior to the case of Mondel 
V. Steele, 8 M. & W. 641, where 
the Court of Exchequer, after an 
elaborate discussion of the subject, 
held that, at all events, the venue 
might be changed on the common 
rule in an action upon a contract 
to be performed in a particular 
place, and for the breach of which 
the cause of action arose wholly 
in one county; and they expressed 
an opinion that there is no rule 
against changing, the venue in 
actions on mitten instruments 
not under seal, other than bills of 
exchange and promissory notes. 
That opinion, however, though 
acted on in Kash v. Breeze, Exch., 
13th Jan. 1843, 12 L. J. 162, may 
perhaps be considered as subject 
to the limitation pointed out by 
the subsequent decision in Martin 


V. Daivs, 11 M. & W. 734, to cases 
in which there is no express au- 
thority or settled practice to the 
contrary, as there is in that of an 
action founded on an award. The 
general rule laid down in Mondel 
V. Steele, governs all cases not so 
pre-occupied ; and wherever the 
written contract is not the cause 
of action declared on, it appears 
to be no objection to changing the 
venue, that probably a written in- 
strument will be given in evidence 
to support the declaration. See 
Picard v. Featherstone, 4 Bing. 
39. And even in the other cases 
above mentioned, in which the 
court refused to change the venue 
upon the common affidavit, it 
would do so upon a special one 
showing that the alteration is for 
the interests of justice ; as, for 
instance, where all the witnesses 
are resident in the county into 
which it is proposed to change 
the venue; or an impartial trial 
cannot be had in the county in 
which it is originally laid. See 
Tidd's Prac. 605. And there was 
this difference between the com- 
mon and special application to 
change the venue, viz., that the 
former could not be made in any 
of the courts after plea pleaded ; 
see Tidcl, 608 ; nor in the Ex- 
chequer after an order for time to 
plead on the usucd terms!' 
Notts V. Curtis, 2 Tyrwh. 307. 
Whereas, if the application were 
on special grounds, it must hot 
have been made till issue joined ; 
or, at least, not till after a plea 
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clearly showing what •would he 
the nature of the issue has been 
pleaded, Doivler v. Collis, 4. M 
& W. 531 ; since it was said the 
court could not till then know 
what was the question intended to 
be tried, and, of course, could form 
no opinion on the propriety of 
changing the place of trial, Tidd, 
614 ; Rohrs v. Sessions, 4 Tpw. 
275 ; Cotteril v. Dixon, 3 Tyrw. 
705; Touch V. Touch, 4< Dowl. 32. 
And now, by the rules of Hilary ’ 
Term, 1853, all former -written 
rules of practice have been 
abolished, and the only rule sub- 
stituted relating to venue is the 
18th, which is, that "'No venue 
can be changed without a special 
order of the court or judge, unless 
by consent of the parties.” It 
was thought that the effect of that 
rule was to oblige a defendant 
applying to change the venue, in 
all cases to produce an affidavit 
satisfying the judge that there 
were sufficient substantial grounds 
for changing the venue ; but the 
result of the authorities appears 
to be, that in cases where the 
common affidavit would formerly 
have sufficed, it may still be used 
as making a prirnd facie case, but 
subject to be answered by the 
plaintiff showing gTOunds for re- 
taining the venue ; and that where 
the application is made at a stage 
at which the common affidavit 
would not formerly have sufficed, 
the affidavit upon which the appli- 
cation is founded must be special, 
as before the new rule, Ramschii 


V. SMirp, 18 C. B. 601 ; Clidee v. 
Bradley, ibid. 604 ; Begcjv, Fo/'hcs, 
ibid. 614 ; De Rothschild v. Schil- 
ston, 8“ Exch. 503 ; [Jachson v. 
Kidd, 29 L. J. C. P. 220, i:ier 
Willes, J. ; Smith v. OBrien, 26 
L. J. Exch. 30. In Penhcdloio 
V. The Mersey Boch, &g., Board, 
29 L. J. Exch. 21, the venue was 
laid in London, but, as appeared 
by the defendant's affidavits, the 
cause of action arose in Liverpool, 
and all the pai'ties and all their 
witnesses, who were very nume- 
rous, resided there. The plain- 
tiff’s affidavits in answer showed 
that an impartial trial could not 
be had in Liverpool, and the 
judge being of that opinion was 
held to have been right in re- 
fusing a change of venue. The 
court has an inherent power to 
change the venue from a county 
in which a fair trial could not be 
had, Ghrh v. Reg., 31 L. J. Q. B. 
175, in Dom. Proc. ; S. C. 9 H. 
of L. 184. The practice is now 
to change the venue to the 
county where the cause can most 
conveniently be tried, which in 
general is held to be that in which 
the witnesses reside. Smith v. 
OBrien, siqyra. See Ohannon 
V. Rarhhouse, 13 C. B. H. S. 341 ; 
Ross V. Napier, 30 L. J. Exch. 2. 
But unless the preponderance of 
convenience is manifestly in favour 
of the change of venue, the court 
will not deprive the plaintiff of 
his right to lay the venue where 
he pleases, Hellhvell v. Hohson, 
3 C. B, N. S. 761 ; Buvie v. Hop- 
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ivood, 7 C. B. N. S, 835. Each 
case in which the common affidavit 
is answered by the plaintiff must 
be determined according to its 
particular circumstances, Ross v. 
Napier, 30 L. J. Exch. 2, The 
court will not in general inter- 
fere with an order to change 
the venue made by a judge hr 
chambers, unless he acted on a 
misconception of the facts, Schuster 

V. Wheehuright, 8 C. B. K S. 383 ; 
see Jackson v, Kidd, 29 L. J. C. 
P. 221.] 

The above rules, however, are 
only to be taken to refer to 
transitory actions ; for where the 
venue was local the courts did not 
consider themselves empowered to 
change it, unless by consent of 
both parties, or on a suggestion 
that a fair and impartial trial 
could not be had in the county 
where the venue was laid. See 
Tidd, 605. But now by 3 & 4 

W. 4, c. 42, s. 23, reciting ''that 
unnecessary delay and expense is 
sometimes occasioned by the trial 
of local actions in the county 
where the cause of action has 
arisen,"” it is enacted, "that in any 
action depending in any of the 
said superior courts, the venue of 
which is, by law, local, the court 
in which such action shall be de- 
pending, or a judge of any of the 
said courts, may, on the application 
of either party, order the issue to 
be tried, or a writ of inquiry to be 
executed, in any other county or 
place than that in which the venue 
is laid ; and for that purpose any 


such court or judge may order a 
suggestion to be entered upon the 
record, that the trial may be more 
conveniently had or a writ of in- 
quiry executed in the county or 
place where the same is ordered 
to take place.'’ The application 
under this section must be made 
after issue joined, Bell v. Harri- 
son, 4 Dowl. 181. [This act ap- 
plies to actions brought for offences 
against j)enal statutes, Greenough 
'v. Parker, Exch., 6 H. & N. 882.] 
Also by the Common Law Pro- 
cedure Amendment Act, 1852, 
s. 41, where two local causes of 
action are joined, the venue may 
be laid in either county; and by 
s. 182, in ejectment, "the court 
or a judge may, on the appli- 
cation of either party, order that 
the trial shall take place in any 
county or place other than that 
in which the venue is laid, and, 
such order being suggested on 
the record, the trial may be had 
accordingly.” 

There seems to be no reason 
why aliens should not sue in 
England for personal injuries done 
them by other aliens abroad when 
such injuries are actionable both 
by the law of England and also 
that of the country where they 
are committed, and the impres- 
sion which had prevailed to the 
contrary (see ante, 642), seems to 
be erroneous. [An action brought 
here will not be stayed on the 
ground that another action by the 
plaintiff against the defendant for 
the same cause is pending abroad, 
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Cox V. Mitel tell, 7 C. B. N. S. 55 ; 
and see PiUcington v. Scott, 31 
L. J. Q. B. 81 ; Scott V. Lord 
Seymour, 1 H. & C. 219. QucBre, 
•whether an assault by one British 
subject on another in a foreign 
country, by the law of which 
damages could not be recovered for 
it there, is actionable here ? ibid. 
It seems not. Actions may be 
brought in this country against 
foreigners for injuries committed 
on the high seas, The Stibmccrine 
Telegraph Co. v.1 Dickson, 15 C. 
B. N. S. 759 ; 33 L. J. C. P. 139.] 
With respect to transitory causes 
of action which have accrued 
abroad, like that in the principal 
case of Mostyn v. Fabrigas, it 
must be remarked that although 
the courts of this country will enter- 
tain them, still they will, in adju- 
dicating on them, be governed by 
the laws of the country in which 
they arose [or in the case of con- 
tracts, by the law with reference 
to which the parties may be pre- 
sumed to have contracted, Lloyd 
V. Guibert, 35 L. J. Q. B. 74 ; G 
B. & S. 100.] The distinction laid 
down in all cases of this descrip- 
tion is between the cause of 
action, which is to be judged of 
with reference to the law of the 
country where it originated, and 
the mode of procedure which must 
be adopted as it happens to exist 
in the country where the action 
is brought. Thus in Trimbey v. 
Vignier, 1 Bing. N. C. 151, it was 
held that as, by the law of France, 
an indorsement in blank does not 


transfer any property in a bill of 
exchange, the holder of a bill 
draAvn in France and there in- 
dorsed in blank cannot recover 
upon it in this country against the 
acceptor. In Allen v. Kemble, 6 
Moore, P. C. 315, it was held, for 
similar reasons that the drawer of 
a bill at Demerara upon Scotland, 
accepted payable in London, was 
discharged by the fact of a set- 
off existing between the holder 
and the acceptor, which by the 
Eoman Dutch law in force at 
Demerara, extinguished the debt 
upon the principle of compensa- 
tion. [See McFarlane v. Morris, 
81 L. J. Q. B. 245.] Also, in 
Gibbs V. Fremont, 9 Exch. 25, the 
holder of a dishonoured bill drawn 
at I Ciudad de los Angeles in Cali- 
fornia upon Washington, was held 
entitled as against the drawer to 
Californian interest. In the case 
of a bill of exchange, it should 
seem that acceptance and pay- 
ment are governed by the lex loci 
solutionis, and the liability of the 
draw^er by the lex loci contraeftis. 
'"The rule,” said Tindal, C. J., 
delivering judgment, in the case 
of Trimbey v. Vignier, supra, 
'' which applies to the case of con- 
tracts made in one country, and 
put in suit in the courts of law of 
another country, appears to be 
this, that the interpretation of the 
contract must be governed by the 
law of the country where the con- 
tract was made : the mode of 
suing, and the time within which 
the action must be brought, must 

u u 
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be governed by the law of the 
country where the action is 
brought.’’ This distinction was 
acted on in The British Linen 
Company v. Drummond, 10 B. 
& C. 903, where it was held that 
the English statute of limitations 
was a good plea to an action on a 
Scotch contract which might in 
Scotland have been put in suit 
at any time within forty years ; in 
De la Vega v. Vi a nna, 1 B. & 
Ad. 284, where the defendant was 
allowed to be arrested for a debt 
contracted in Portugal, and for 
which he could not have been 
arrested there ; in Alivon and 
another (provisional syndics of the 
estate of Beau vain, a bankrupt) v. 
Furnival, 4 Tyrw. 751, where the 
Court of Exchequer acted on the 
French law of bankruptcy ; and in 
Hnher v. Sterner, 2 Bing. N. 0. 
202, in which the whole difficulty 
was in ascertaining whether the 
rule of foreign law applied ad 
valorem contractds or ad modnm 
actionis instiUiendce. It was an 
action on a promissory note ; and 
the question was, whether the 
French law of prescription formed 
a defence thereto, the action being 
brought within the English period 
of limitation. On behalf of the 
defendant .it was contended that 
laws for the limitation of suits 
were of two kinds, those which 
bar the remedy, and those which 
extinguish the debt ; and the fol- 
lowing passage was cited from 
Story’s Commentaries on the Con- 
flict of Laws, p. 487:— Where 


the statutes of limitation of a par- 
ticular country not only extin- 
guish the right of action, but the 
claim or title itself ipso facto, 
and declare it a nullity after the 
lapse of the prescribed period, in 
such a case the statute may be 
set up, in any other country to 
which the parties remove, by way 
of extinguishment.” This dis- 
tinction,” said Tindal, C. J., deli- 
vering judgment, ''when taken 
with the qualification annexed to 
it by the author himself, appears 
to be well founded. That quali- 
fication is, 'that the parties are 
resident within the jurisdiction 
during all that period, so that it 
has actually operated upon the 
case;’ and, with such restriction, 
it does indeed appear but reason- 
able, that the part of the lex loci 
contract4s, which declares the 
contract to be absolutely void at a 
certain limited time, without any 
intervening suit, should be equally 
regarded in the foreign country, as 
the part of the lex loci contractus, 
whiqh gives life to and regulates 
the construction of the contract ; 
both parts go equally ad valorem 
contract'As, both ad decisionem 
litis'' However, the court, upon 
examination of the French law 
of prescription, thought that its 
effect was not to extinguish the 
right, but, as in England, only to 
bar the remedy, and therefore 
that the defence was in that case 
unavailable. [See also Scott v. 
Pilhington, 2 B. & S. 11; Macfar- 
lane v. Korris, ib. 783.] 
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Supposing tlie law of a foreign 
country to be, that a contract is, 
after a certain time, to be deemed 
absolutely extinguished, it seems 
not quite reasonable to say that 
the removal of the j)arties out of 
the jurisdiction, while that time 
is running, should authorise the 
courts of this country to consider 
it m esse after the jDeriod prefixed. 
The authorities establish, that the 
law of the country where the con- 
tract is made must govern it, and 
must be looked on as impliedly 
incorporated with it. Now, if the 
contract had contained a proviso 
that it should be absolutely void, 
if not enforced within a certain 
time, no doubt the English courts 
would hold it void after the expi- 
ration of that time. But what 
difference can it make that such 
piTOviso is imjalied from the law 
of the country where the contract 
was made instead of being ex- 
pressed in terms ? Is it not in 
both cases equally part of the con- 
tract ? If, indeed, the rule of the 
foreign law be, that the contract 
shall, after the lapse of a certain 
time, become void, provided that 
the parties to it continue to reside 
all that time in the same country, 
the arrival of the period prefixed 
or its avoidance will depend on 
the contingency of their abstaining 
from absenting themselves ; and, 
if they leave the country, never 
will arrive at all; and this is, 
perhaps, what Judge Story intends 
by the words ''that the parties 
are resident within the jurisdic- 


tion during all that period, so that 
it has actually operated upon the 
case!' For if the law be so framed 
as to operate up)on the case without 
such residence, the qualification 
appears to be inapplicable. 

Another application of the rule 
that procedure is to be governed 
by the law of the country in 
which the action is brought, may 
be found in the judgment of the 
Court of Exchequer, in the case 
of the General Steam Navigation 
Company v. Gnillon, 11 M. & W. 
877. The action was on the case 
for running down a ship at sea ; 
one of the defendant’s pleas stated 
that he was a Frenchman, and 
that the injury complained of was 
committed on the high seas, out 
of the jurisdiction of the Queen 
of England, not by the defendant 
personally, but by the master of 
a French vessel in the employ of 
a French company, of which the 
defendant was a shareholder and 
acting director ; that the defend- 
ant never was possessed of, or 
interested in, the vessel which did 
the injury, otherwise than as such 
shareholder, and that by the law 
of France he was not responsible 
for or liable to be sued or im- 
pleaded individually, or in his 
own name or person in any 
manner whatsoever, but that by 
that law the company alone, by 
their style or title, or the master 
or person in command for the 
time being of the vessel, was 
responsible for and liable to be 
sued or impleaded, and that the 

u XJ 2 
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defendant was not tlie master or 
person in command. Upon the 
grammatical construction of that 
plea, the Court of Exchequer were 
divided in opinion, but they agreed 
that if the plea were taken (ac- 
cording to the construction put 
upon it by Parke, B., and Gurney, 
B.), to aver that by the law of 
France the defendant w’as ''not 
liable for the acts of the master ; 
but that a body established by the 
French ‘law, and analogous to an 
English corporation, were the pro- 
prietors of the vessel, and alone 
liable for the acts of the mastei’, 
who was their servant and not the 
servant of the individuals com- 
posing that body;” there was (as 
they were all strongly inclined 
to think) a good defence to the 
action; but that if, on the other 
hand, the plea were taken (accord- 
ing to the view of Lord Abinger 
and Alderson, B.) to mean, " that 
in the French coui’ts the inode of 
proceeding would be to sue the 
defendant jointly with the other 
shareholders under the name of 
their association ; then that it 
was bad on the ground that " the 
forms of remedies and modes of 
proceeding are regulated solely by 
the law of the place where the 
action is instituted, the lex fori ; 
and it is no objection to a suit 
instituted in proper form here, 
that it would have been instituted 
in a different form in the court 
of the country where the cause of 
action arose, or to which the 
defendant belongs ” So where a 


colonial act gave a mode of pro- 
ceeding against a banking com- 
pany by suing their chairman, and 
provided a particular mode of 
proceeding upon that judgment, 
against members for the time 
being, it was considered that the 
members might, even in respect 
of a cause of action which arose 
in the colony, be sued in England 
either for the original debt or 
upon the judgment. Bank of 
Austrcclasia v. Harding, [9 C. B. 
661] ; S. C. 19 L. J. 845 ; Bank of 
Australasia v. Nias, 16 Q. B. 717 ; 
\Kelsall V. Marshall, 1 C. B. N. 
S. 241 ; Vanguelin v. Bouard, 33 
L. J. C. P. 79 ; a plea to an action 
for an assault that it was com- 
mitted in a foreign country, where 
damages are not recoverable in 
respect of it until certain penal 
proceedings have been commenced 
and determined there, goes only 
to procedure, Scott v. Lord Sey- 
mour, 1 H. & C. 219.] 

In Lopez v. Burslem, 4 Moore 
(Privy Council), 300, the same law 
was acted upon with reference 
to the limitation of time pre- 
scribed for bringing an appeal 
after condemnation by a vice- 
admiralty court under the Slave 
Trade Abolition Act, 5 G. 4, c. 113. 
It was contended in that case that 
the owners of the cargo were not 
bound by the enactment, being 
foreigners; but the court, admit- 
ting that the British parliament 
certainly has no general power to 
legislate for foreigners out of the 
dominions and beyond the juris- 
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diction of the British Crown, 
held that a British statute may- 
fix a time within which applica- 
tion must be made for redress to 
the tribunals of the empire : on 
matter of procedure,” they said, 
^'all mankind, whether aliens or 
liege subjects, plaintiffs or defen- 
dants, appellants or respondents, 
are bound by the law of the 
forum,'' and ''if a law %vere made 
%tpon this subject ivorldng oppres- 
sion and injustice to the subjects 
of a foreign state, that state might 
make representations and remon- 
strances against this law to our 
government ; but while it remains 
in force, judges have no choice but 
to give it effect” See further, 
Heriz v. Riera, 11 Sim. 318 ; 
Cooper V. Lord Wcddegrave, 2 
Beav. 282 ; Beauc^ v. Muter, 5 
Moore (Privy Council), 69; Fer- 
guson V. Fyffe, 8 Cl. & Fin. 121 ; 
Leslie V. Baillie, 2 You. & Coll. 0. 
C. 91 ; [Cojce v. Doherty, 4 Kay. 
& J. 867, affirmed 2 De G. & J. 
614 ; Jago v. Graham, 82 L. J. 
Adm. 49 ; The Wild Ranger, 82 
L. J. Adm. 49.] 

In Broivn v. Thornton, 6 A. & 
E. 185, a charter-party was en- 
tered into at Batavia. According 
to the law prevailing there, such 
instruments are entered in a 
public book, which is the only 
evidence of their contents in that 
colony; a public notary makes 
two copies from the book, and 
delivers one to each party, and 
these are evidence of the origina 
in all Dutch courts except Ba- 


tavia. Held, that such copies are 
not evidence of the original in 
this country. The courts here 
will not adopt rules of evidence 
from foreign courts. Appleton v. 
Lord Braybrooh, 2 Stark. 6, 6 M. 
& S. 34 ; Blach v. Lord Bray- 
brook 2 Stark. 7, 6 M. & S. 89 ; 
[see Abbott v. xlhbott, 29 L. J. 
Matrim. Cases, 29.] In the case 
of Tulloch V. Hartley, 1 You. & 
Coll. C. C. 114, the Yice-Chancellor 
Knight Bruce is supposed to have 
departed from this rule, on the 
ground that the proj^erty in liti- 
gation was real property ; but his 
honour does not appear to have 
intended to lay dov/n any excep- 
tion to the rule so wide as the 
alleged ground of his decision 
might suggest. [The provisions 
of the 4th section of the Statute 
of Frauds have been held only 
to affect the procedure on con- 
tracts, therefore a contract made 
between a British and a French 
subject in France, and to be 
performed there, was held to 
be unenforceable here, because it 
was not to be performed within a 
year from the making of it, and 
was not in writing. Leroux v. 
Brown, 12 C. B. 801. See, how- 
ever, the judgment in Williams, 
App. V. Wheeler, Eesp. 8 C. B. N. 
S. 816, and in Gibson v. Holland, 
1 Law Eep. C. P. 8 ; also the 
judgment of the Exch. Cha. in 
Lloyd V. Guibevt, 1 Law Eep. Q. 
B. 115. As to whether the lex 
loci may support an action here 
which by English law would not 
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be maintainable for want of privity 
of contract, see Munroe v. Pil- 
hington, 31 L. J. Q. B. 81.] 

Locus regit actum is a canon of 
general jurisprudence, and must 
be assumed in the absence of 
contrary evidence to hold good in 
every system of law. Guepratte 
V, Young, 4 De Gex & S. 217. 
[For recent applications of this 
maxim, see Castriqiie v. Imrie, 
8 C. B. N. S. 1 ; in error, 405 ; 
Santos V. Illidge, 6 C. B. N. S. 841; 
in error, 861 ; in which case the 
judgment of the majority of the 
Court of Error lays down the 
startling proposition, that if an 
Englishman contracts with a 
foreigner abroad to do an act not 
contrary to the law of the foreign 
country, but contrary to the law of 
England, the foreigner may main- 
tain an action in an English court 
for non-performance. This (with 
due humility) sounds in supine- 
ness, not in comity. See also 
Cammell v. Seivell, 5 H. & N. 728 ; 
Simpson V. Fogo, 32 L. J. Cha. 
249.] 

The dictum attributed to Lord 
Mansfield (in Mostyn v. Fabrigas, 
ante, 637); “ The governor is 

in the nature of a viceroy, and 
therefore locally dming his go- 
vernment no civil or criminal 
action will lie against him : the 
reason is, because upon process 
he would be subject to imprison- 
ment,” was dissented from by the 
Judicial Committee of the Privy 
Council in the case of Hill v, 
Bigge, 3 Moore (Privy Council), 


465 ; and Lord Brougham sug- 
gested, that the expressions used 
by Lord Mansfield may have been 
somewhat altered in the report. 
In Hill V. Bigge to an action of 
debt brought in a colonial court 
against the governor, a plea 
stating his viceregal character was 
held to afford no defence ; but 
Lord Brougham, adverting to the 
inconvenience suggested by Lord 
Mansfield, said in giving the judg- 
ment of the court, “ It is not at 
all necessary that in holding a 
governor liable to be sued wo 
should hold his person liable to 
arrest while on service ; that is 
wdiile resident in his government. 
It is not even necessary that we 
should meet the suggestion of his 
goods in all circumstances being 
liable to be taken in execution — 
though that is liable to a different 
consideration.” 

The liability of sovereign princes 
themselves to be sued in the courts 
of foreign countries underwent a 
full discussion in the veiy remark- 
able case of the Duke of Bvuns- 
tvick V. The King of Hanover, 6 
Beav. 1, where the defendant was 
at once a king of one country and 
a subject of that in which he was 
sued. Lord Langdale, M.K, in a 
judgment which exhausts the sub- 
ject, stated his opinion : 1. That 
the King of Hanover -was '' exempt 
from all liability of being sued in 
the courts of this country for any 
acts done by him as King of 
Hanover, or in his character of 
sovereign prince but that, ''being 
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a subject of the Queen/’ he was 
liable to be sued in the courts 
of this country in respect of any 
acts and transactions done by him, 
or in which he may have been en- 
gaged, as such subject.” 2. That 
'' in respect of any act done out of 
this realm, or any act as to which 
it may be doubtful whether it 
ought to be attributed to the cha- 
racter of sovereign or to the cha- 
racter of subject, it ought to be 
presumed to be attributable rather 
to the character of sovereign than 
to the character of subject.” 3. 
That in a suit in the Court of 
Chancery against a sovereign 
prince who is also a subject, the 
bill ought upon the face of it to 
show that the subject-matter of it 
constitutes a case in which a sove- 
reign prince is liable to be sued 
as a subject.” And the decree of 
the Master of the Eolls, allowing 
the demurrer in that case to a bill 
seeking an account against the 
King of Hanover as guardian of 
the plaintiff, to which office the 
king, upon his attaining the throne 
of Hanover, had been appointed 
under an arrangement springing 
out of the deposition of the duke 
pursuant to a decree of the Ger- 
manic Diet in 1830, was affirmed 
by the House of Lords on appeal 
(2 House of Lords Cases, 1), on 
the ground that a sovereign is not 
liable to be sued in respect of 
matters of state. In the case of 
the Naboh of Arcot v. East India 
Company, 3 Br. C. C. 291, 4 Br. 
C. 0. 180, 2 Ves. J. 56, see Beames, 


El. PL 73, the Court of Chancery 
refused to entertain a suit arising 
out of transactions of state be- 
tween sovereign powders, though 
the defendants were subjects of 
this country. And in Wadsioorth 
V. The Queen of Spain, 17 Q. B. 
171, and Be Haber v. The Queen 
of Portugal, 17 Q. B. 196, pro- 
ceedings in foreign attachment in- 
stituted against property belonging 
to those sovereigns in their public 
capacity by the holders of Spanish 
and Portuguese bonds were stayed 
by prohibition. In Munden v. 
The Duke of Brunsioick, 10 Q. B. 
656, it w^as considered to be no 
plea to an action on an annuity 
deed, that the defendant was a 
sovereign prince at the time it 
was made, without showing either 
that it was an act of state, or 
that the defendant retmned his 
sovereign character at the time 
of action brought. [So in the 
case of a suit by a foreign 
sovereign in amity with us, al- 
though the foreign sovereign is 
entitled to sue in our courts for 
wrongs done to him by English 
subjects, without authority from 
the English government, in respect 
of property belonging to him either 
in his individual or his corporate 
capacity, yet he cannot maintain 
a suit here for invasions of his 
prerogative as reigning sovereign. 
See the judgments and the cases 
collected in The Ernperor of 
Austria v. Bay, 30 L. J. Cha. 
690: The King of Portugal v. 
Russell, 31 L. J. Cha. 228; Glad- 
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atone v. The Ottoman Bank, 32 
L. J. Cha. 228.] 

Upon the same ]3rinciple which 
exempts sovereigns from liability 
to be sued in respect of acts of 
state^ seems to rest the immunity 
of a soldier against actions by 
foreigners for acts done by him in 
a hostile manner, in the name of 
the government which he serves, 
provided those acts be either 
authorised by an actual command, 
or ratified by a subsequent ap- 
proval of the government ; to such 
acts the maxim resiooncleat siq^e- 
rior seems to apply in its widest 
sense ; and for any inj ury inflicted 
by them, (if redress be denied by 
the government,) there is no remedy 
but an appeal to arms. See Vin. 
Abr. Prserogative (L. a.) : ElpMn- 
stone V. Bedreechund, 1 Knapp 
(Privy Council), 316 ; Bobree v. 
Napier, 2 K C. 781 ; Biiron v. 
Denman, 2 Exch. 167 ; Paradine 
V. Jane, Style R 48; {Reg- v. 
Lesley, 1 Bell. C. C. 220 ; S. C. 8 
Cox, G C. 269 ; 29 L. J. Exch. 877 ; 
The Secretary of State, &c., of 
India v. Kamachee Boye Saltaha, 
13 Moore, P. C. 22. On a ques- 
tion whether a government officer 
was liable to the plaintiffs (who 
were Indian subjects of her Ma- 
jesty) for an act done by him in 
bis official capacity, the lords of 
the Privy Council laid down, that 
'^if the act which he did was 
in fact wrongful as against the 
plaintiffs, and produced damage 
to them, they must have the same 
remedy by action against the doer, 


whether the act was his own spon- 
taneous act and unauthorised, or 
whether it was done by the order 
of the superior power. The civil 
irresponsibility of the supreme 
power for tortious acts could not 
be maintained with any show of 
justice, if its agents were not 
personally responsible for them ; 
in such cases the government is 
morally bound to indemnify its 
agent, and it is hard on such 
agent if this obligation is not 
satisfied ; but the right to com- 
pensation in the party injured is 
paramount to this consideration.” 
Rogers v. Rajendro Dvdt, 13 
Moore, P. C. 236 ; see p^er ciir. 
Feather v. Reg., 35 L. J. Q. B. 
200, 209 ; S. C. 16 C. B. K S. 310; 
Tobin V. Reg., 33 L. J. C. P. 199. 
As to the liability inter se of 
persons joining in a hostile ex- 
pedition for acts done in obedience 
to the lawful orders of govern- 
ment officers sent out in command 
of the expedition, see Hodgkinson 
V. Fernie, 2 C. B. N. S. 415.] As 
to an action for acts done abroad 
by a commanding officer in his 
official capacity, as reducing a 
non-commissioned officer to the 
ranks, &c., see Barivis v. Eeppel, 
2 Wils. 314. 

Whether an ambassador is en- 
titled to absolute exemption from 
suit in the courts of the country 
to which he is sent, or only to be 
protected from process which may 
directly affect his person or pro- 
perty, was discussed in the case 
of Taylor v, Drouet, 14 0. B. 487, 
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where it was considered unneces- 
sary gto decide the question, the 
court being of opinion that such a 
privilege, if it existed, was at all 
events waived by the defendant’s 
having voluntarily appeared to the 
writ, and not raised any objection 
until a late stage of the proceed- 
ings. Queer e, whether in that case 
too much stress was not laid upon 
the opinion of Bynkershoek as to 
proceedings in rem in the case 
of princes and ambassadors ; see 
WadsiuortliY. The Queen of Sjpain, 
17 Q. B. 171, fer curiam. [The 
question has since been resolved 
in favour of the ambassador, on 
the principle omnis coactio a 


legato ahesse debet.'' The 2Iag- 
dalena Steam Navigation Co. 
V. Martin, 2 EL & EL, 28 L. J. 
Q. B. 310 ; Gladstone v. Musurus 
Bey, 32 L. J. Cha. 155; The 
Secretary of State for India v. 
Kamachee Boye Sahaba, 13 Moore, 
Pr. 0. 22.] 

As to the liability of judges for 
judicial acts, see fuidher, CalderY. 
Halhett, 3 Moore (Privy Council), 
28 ; Graham v. Lafitte, Ibid. 382 ; 
Houlden v. Smith, 14 Q. B. 841 ; 
\_Gelen v. Sail, 2 H. & N*. 379 ; 
and Barnardistone v. Soame, 6 
Howell, State Trials, 1095 ; Kemp 
V. Neville, 10 C. B. N. S. 549 ; 31 
L. J. C. P. 158.] 
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TRINITY,— Vt GEO. 3, E. R. 
[kepobted co'wp. 640.] 


See an analo- 
gous case, 
Broohs and 
another r. 
Glencross, 2 M. 
& Eob. 62 ; 
and see R. v. 
Eastern Coun- 
ties Railway, 

10 M. &W. 58. 
As to the effect 
of two orders 
or convictions 
for the same 
offence, see 
'Wilhins v. 
Henisworth, 7 
A. & E, 807 j 
Wilkins v. 
Wright, 3 
Tyrw. 830, 2 
C. & M. 193. 
[“The form 
which the legis- 
lature uni- 
formly adopts, 
when the inten- 
tion is that for 
each and every 
violation of an 
act of parlia- 
ment, there 
shall be a dis- 
tinct penalty, 
is to impose a 
penalty by 
express words 
for each and 
every offence,” 
Polloch, C.B. 


A caoi commit hut one offence on the same day, hy 

exercising his ordinary calling on a Sunday'' 
contrary to the statute 29 Gar. 2, c. 7. 

And if a justice of peace proceed to convict him in more 
than one penalty for the same day, it is an excess of 
jurisdiction for ivhich an action ^vill lie, before the 
convictions are quashed (secus now, as to the last 
point, hy the 11 & 12 Viet. c. 4^4^, s. 2). 

This was an action of trespass brought by the plaintiff 
against the defendant, for breaking into his house and 
taking away his goods, and converting them to his own 
use ; to this the general issue was pleaded, and the cause 
came on to be tried at Westminster, before Lord Alansfield, 
at the sittings after Easter term, 1777 ; when a verdict 
was found for the plaintiff, for three several sums of five 
shillings each, and costs 408., subject to the opinion of 
the court upon the following case — '' That the plaintiff 
was convicted of selling small hot loaves of bread, the 
same not being any work of charity, on the same day 
(being Sunday) by four separate convictions, which were 
as follows : ^Westminster to ivit. Be it remembered, that 
on the 10th of November, 1776, Peter Crepps, of &c., 
baker and salter of bread, is lawfully convicted before 
me, Jonathan Durden, one of his Majesty’s justices of 
the peace for the said city and liberty of Westminster, 
for unlawfully doing and exercising certain worldly 
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labotii; business, and work of bis ordinary calling of a 
baker in tbe parish aforesaid, by selling of small hot 
loaves of bread, commonly called rolls, the same not 
being any work of necessity or charity, on the said Ibth 
of November, being the Lord's day, commonly called 
Sunday, contrary to the statute in that case made and 
provided; for which offence I, the said Jonathan Durden, 
have adjudged, and do hereby adjudge, the said Peter 
Crepps to have forfeited the sum of five shillings.’ ” 

The three other convictions were .verbati/m the same, 
without any variation. The case then proceeded to state, 
that the defendant Durden issued the four warrants, 
afterwards stated, to the other defendants, who by virtue 
of those warrants levied the four penalties of five shillings 
each, and the expenses. The first of these four warrants 
ran thus : — '^Westminster to ivit. To the constables of St. 
James’s, in the city and liberty of Westminster. Whereas 
information has been made before me, Jonathan Durden, 
one of his Majesty’s justices of the peace for the city and 
liberty of Westminster, that Peter Crepps, baker, of &c., 
did on the 10th day of November, 1776, being the Lord’s 
day, commonly called Sunday, exercise his trade and 
ordinary calling of a baker, by selling hot loaves of bread, 
contrary to the statute in that case made and provided ; 
and whereas the said Peter Crepps has been duly sum- 
moned to appear before me, to answer to the said 
information, but has contemptuously refused to appear 
to answer the contents thereof; and whereas, upon full 
examination, and upon the oath of J. H., the said Peter 
Crepps was lawfully convicted before me of the offence 
aforesaid, whereby he has incurred the penalty of five 
shillings, pursuant to the statute in that case made and 
provided ; thei^efore,” &c. &c. The words of the other 
three warrants were verbatim the same. 

The first question reserved was, whether in this action, 
and before the convictions were quashed, an objection 
coidd be made to their legality ? If no objection could 
be made, then a nonsuit was to be entered. But in case 
an objection to their legality might be made, then the 


A.. (7. V. 
McLean, 1 H. 

C. 750, OnG 
conviction for 
several curses 
on same day 
with a cnmnla- 
tive penalty at 
the rate of so 
much per 
curse held 
good, A. Y. 
Scott, 33 L. J. 
M. C. 15. Seve- 
ral convictions 
for selling 
pieces of bad 
meat at same 
stall on same 
day held good, 
in re Hartley, 
31 L. J. M. C. 
232.] 
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Argument for 
the plaintiff. 
Pirst point. 


question was, wliether tlie levy under the three last 
warrants could be justified? If not justifiable, a verdict 
was to be entered for the plaintiff, with 155. damages and 
405. costs ; if justifiable, then a verdict was to be entered 
for the defendants. 

Mr. Bullerfov the plaintiff, as to the first point, insisted, 
that wherever a conviction is in itself clearly bad, it is 
open to the party to take objection to it in an action 
against the justice ; and it is no answer on his part to say, 
that the conviction is not quashed, or in force ; because it 
is incumbent upon him to show the regularity of his own 
proceedings. That there were several cases to this pur- 
pose ; and though they were decisions at Nisi Prius, yet, 
as they w-ere uniform in laying down the same doctrine, 
they ought to have considerable weight in this case. The 
first he should mention was Hill v. Bateman, 1 Str. ; 
not for the principal matter adjudged, but because it was 
agreed on all hands, in that case, as a settled point, ‘‘ that 
in all actions against justices of peace, they must show the 
regularity of their proceedings.” He added, that he had 
a manuscript note of the same case, to the same purport. 
In a case of Moult v. Jennings, comm Eyre, C. J., upon 
trespass and false imprisonment against the defendant, 
and the general issue pleaded, it appeared that the plaintift 
had been convicted of swearing; and Eyre said, if the 
nature of the oaths had not been specified in the con- 
viction, so that they .might appear to the court, the con- 
viction would have been void. In Stccnbury v. Bolt, 
coram Fortesque, J., Trin. 11 G. 1, upon trespass for 
taking a brass pan, and false imprisonment, it did not 
appear that the plaintiff had been summoned ; and the 
conviction was adjudged void for that reason only. In 
Coles 8 Case, Sir William Jones, 170, it was held by the 
whole court, '' that if a justice does not pursue the form 
prescribed by the statute, the party need not bring error, 
but all is void, and coram non jndicey There are other 
authorities in which it has been held, that an action will 
lie, even though the conviction is good in point of form, 
if it is not supported by the truth and justice of the case. 
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There was one in Shropshire, befoi'e Gould, J., where the Argument, 
plaintiff had been convicted npon the game laws, and the 
conviction itself was good in point of form : but the party 
was not, in truth, an object of the game laws ; whereupon 
Gould directed the jury to find for the plaintiff, which 
they accordingly did. There was another case in Lanca- 
shire, before Mr. Justice Gould, to the same effect. In 
criminal cases it is clear, that the conviction being good in 
point of form is no protection to the justice ; and, if not, 
why should it be so in a civil action ? If he convict ille- 
gally, he ought not to be sheltered, and an action is the 
only mode of redress to the party injured. But, if the 
formality of the conviction is to be an answer to the 
action, the ]DH-rty injured vT-ould be without redress, where 
he would be most entitled to it ; because the caution of 
the justice, to be correct in form, would increase in pro- 
portion to his intention to act illegally. In Brucldeshury 
V. Smith, 2 Burr. 65 6, every act previous to the conviction 
is set out; as well as the conviction itself. If this case had 
happened before the stat. 7 Jac. 1, c. 5, which enables 
justices of peace to plead the general issue, and give the 
special matter in evidence, the defendant must have 
specially set forth every stage of the proceedings upon the 
record, and the omission of any one fact would have been 
fatal : or, if upon the face of the record it had appeared 
the conviction was illegal, it would have been a good cause 
of demuri'er. Since the statute, his defence must be 
equally good in evidence : for the statute does not vary 
the law ; it only meant to ease the justice from the diffi- 
culty and risk of special pleading. Even in cases where 
the legislature gives a summary form of conviction, and 
where no summons is necessary, the justices must pursue 
the form prescribed, or it will be fatal. Secondly, upon Second point, 
the merits : the woi'ds of the stat. 29 Car. 2, c. 7, are, 
that no tradesman or other jaerson shall do or exercise 
any worldly labour, business, or work of their ordinary 
calling on the Lord’s day, works of necessity and charity 
only excepted.” In Rex v. Cox, 2 Burr. 786, the Court 
held, ''that baking puddings and jdies was within the 
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Argument for 
the defendant. 
First point. 


Second point. 


exception ; ’’ and, if so, wliy should not the baking rolls 
be so too ? But -what is decisive is, that the stat. 29 Car. 
2, c. 7, gives no summary form of conviction ; whereas the 
convictions produced barely state that the plaintiff was 
convicted, without any information, summons, appearance, 
or evidence being stated. In point of form, therefore, all 
four are bad. Lastly, supposing they were good in form, 
the three last are an excess of the justice’s jurisdiction ; 
for the offence created by the statute is exercising his 
calling on the Lord’s day.” If the plaintiff, therefore, had 
continued baking from morning till night, it would still be 
but one offence. Here there are four convictions for one 
and the same offence ; consequently, as to three, there is 
an excess of jurisdiction ; and if so, all is void, and comm 
non jiidice: and an action will lie, not only against the 
justice, but likewise against the officers. To this point he 
cited Hardres, 484, and concluded by praying judgment 
for the plaintiff. 

Mr. T. Cowper, contra, for the defendant, contended, 
1. That by the bare production of the conviction at the 
trial the cause was at an end, and the Court estopped 
from any further inquiry. That it was the general appre- 
hension and prevailing opinion of the profession, founded 
in constant practice, that a conviction in a matter of 
which the justice had jurisdiction, must be removed by 
certiorari and quashed, before it can be questioned at 
Nisi Prhis. If he has no jurisdiction, no doubt but all is 
coram non judice, and void. But here the justice had 
jurisdiction ; and if so,’ with deference to the opinion of 
Mr. Justice Gould, in the cause tried before him in Shrop- 
shire, the conviction, as to the matter of fact contained 
in it, is conclusive in favour of the justice in an action, 
though it is not so in an information. If it were not, 
instead of the mischief to be apprehended from the 
oppression of the justice, no one would act in the com- 
mission. 2. As to the objections which have been taken 
to the convictions in point of form, he said, it would be 
time enough to answer them when the convictions were 
removed and stood in the paper for argument. At present 
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it was sufEcient to observe that they continued as so Argument, 
many judgments on record, and, as such, conclusive, till 
reversed by appeal, or quashed by this court. He agreed 
the stat. 7 J ac. 1, c. 5, did not vary the law : but insisted, 
that before that statute, it would have been a good plea 
for the defendant fco have stated, that the plaintiff was 
convicted, &c., as in this case ; and if the plaintiff had 
traversed the conviction, the defendant might have de- 
murred. The sole ground and object of taking away the 
certiorari in the several acts of parliament for that pur- 
pose, was to prevent vexatious suits against justices for 
mere informalities in their proceedings. But they still 
remain liable to an information if they wilfully act wrong. 

This Court has often lamented, when obliged to quash a 
conviction for want of form, because it opens a door to an 
action. 

As to this being but one continued offence, it might be, 
that it was carried on at four different places ; for there 
is evidence of four different acts, and the Court will not 
presume the contrary against the justice. But, if the 
nature of the offence is such, that it could only be com- 
mitted once in the same clay, still the plaintiff has no 
remedy, while the convictions are in force, but by re- 
moving them into this court to be quashed for illegality. 

Lord Mansfield , — May there not be this point, that the 
justice had no jurisdiction, after convicting the plaintiff in 
the first penalty ? The act of parliament gives authority 
to punish a man for exercising his ordinary calling on 
Sunday. The justice exercises his jurisdiction, by con- 
victing him in the penalty for so doing. But then, he has 
proceeded to convict him for three other offences in the 
same day. 

Mr. Goioper . — If he has done so, it is only a ginund for 
quashing the convictions : but no priority appears to give 
legality to one in preference to the other. 

Lord Mansfield , — This point you agree in ; that if the 
justice had no jurisdiction, it is open to inquiry in an 
action. Now, if there are four convictions, for one and the 
same offence committed on one and the same day, three 
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* Nor tliat the 
defendant 
made default. 
See R, V. A ll- 
h\gion, 2 Str. 
678 ; R, V. 
Yenables, Ib. 
630 ; i2. T. 
Stone^ I East, 
649. 

+ See R. T. 
Zovettj 7 T. R, 
152 ; R. T. 
Theed, 2 Str. 
919 ; R, V. 
Smith, 8 T. R. 
588 , 


of tliem must necessarily be bad ; and, if so, it does not 
signify as to the merits of the action which of the four is 
legal, or which illegal. 

I do not remember that at the trial it was contended 
the plaintiff would be entitled to recover if the convic- 
tions were informal : or that any objection was taken to 
their formality there. The single question intended to be 
tried was, whether there could be more than one penalty 
incurred for exercising a man’s ordinary calling on one 
and the same Sunday ? As to that there can be no doubt : 
the only doubt was, whether that objection could be taken 
at the trial before the convictions were quashed. In 
the extent in which the argument upon that point has 
proceeded, it is a matter of considerable consequence ; 
and, as a general question, I should be glad to think 
of it. 

Aston, J. — The Court will never grant an mformation 
unless the conviction is quashed. Rex v. Heber, 2 Str. 
.915. As to the general question before the Court, suppose 
the justice were to convict for a single offence, where no 
offence at all had been committed, would not an action lie 
in that case ? If it would, why not in this, where there 
are four convictions for one and the same offence ? It 
seems to me that the baking every roll might as well have 
been charged as a separate offence, 

Cur, adv, vult 


Afterwards, on Wednesday, June 18th in this term, 
Lord Mansfield, after stating the case at large, delivered 
the unanimous opinion of the Court as follows : — Upon 
the trial of this cause, no objection was made to the 
formality of the convictions : I doubt whether they were 
read, and for this reason ; because, by the state I have 
of them, they appear different from the warrants ; for 
the convictions take no notice of any summons, nor of 
any informations, nor of any evidence f upon oath given ; 
though the warrants take notice of a summons, of the de- 
fendant’s not appearing to that summons, of an informa- 
tion laid, and evidence given upon oath. This objection 
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would have gone to all the four cases equally, but at the Judgment, 
trial no objection whatever was made to the first convic- 
tion or warrant. But the objection made was this ; that, 
allowing the first conviction and warrant to be good, the 
three others were an excess of the jurisdiction of the 
justice, and beyond it ; for that on the true construction 
of the stat. 29 Car. 2, c. 7, there can be but one offence, 
attended with one single penalty, on the same day. 

In answer to this it was objected, on the part of the 
defendants, that no such objection could be taken to the 
convictions till after they had been quashed in this court ; 
and that if a case were to be made with regard to that, it 
must be taken upon the question, whether, according to 
the true construction and meaning of the act, the party 
could be guilty of repeated offences on one and the same 
day 1 Therefore, the questions stated for the opinion of 
the court on the present case are, first, whether, in this 
action, and before the convictions were quashed, an objec- 
tion could be made to their legality ? If the court should 
be of opinion no objection could be made, then a nonsuit 
to be entered up; but in case the objection might be 
made, then, 2ndly: whether the levy made under the 
three last warrants could be justified ? The first ques- 
tion is, '^whether any objection can be made to the 
legality of the convictions before they were quashed.” In 
order to see whether it can, we will state the objection : 
it is this ; that here are three convictions of a baker, for 
exercising his trade on one and the same day ; he having 
been before convicted for exercising his ordinary calling 
on that identical day. If the act of parliament gives 
authority to levy but one penalty, there is an end of the 
question, for there is no penalty at common law. On the 
construction of the act of parliament, the offence is, ex- 
ercising his ordinary trade upon the Lord’s day ; ” and 
that, without any fractions of a day, hours, or minutes. 

It is but one entire offence, whether longer or shorter in 
point of duration ; so, whether it consist of one, or a 
number of particular acts. The penalty incuiTed by this 
offence is five shillings. There is no idea conveyed by the 

\0Jj, I. . • X X 
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act itself, that, if a tailor sews on the Lord’s day, every 
stitch lie takes is a separate offence ; or, if a shoemaker or 
carpenter work for different customers at different times 
> on the same Sunday, that those are so many separate and 
distinct offences. There can be but one entire offence, on 
one and the same day ; and this is a much stronger case 
than that which has been alluded to, of killing more hares 
than one on the same day ; killing a single hare is an 
offence ; but the killing ten more in the same day will not 
multiply the offence, or the penalty imposed by the statute 
for killing one. Here, repeated offences are not the object 
which the legislature had in view in making the statute : 
but singly to punish a man for exercising his ordinary 
trade and calling on a Sunday. Upon this construction, 
the justice had no jiivisdietion ^vhatevev in respect of the 
three last convictions. How then can there be a doubt, 
but that the jilaintiff might take this objection at the 
trial ? 2nd]y. With regard to the form of the defence, 
though the stat. 7 Jac. 1, c. 5, enables justices of peace to 
jilead the general issue, and give the special matter in 
evidence; in doing so, it only allows tbem to give that in 
evidence, which they must before have pleaded ; and, 
therefore, they must still justify. But what could the 
justification have been in this case, if any had been 
attempted to be set up ? It could only have been this : 
that, because the plaintiff had been convicted of one 
offence on that day, therefore the justice had convicted 
him in three other offences for the same act. By law that 
is no justification: it is illegal on ike face of it; and, 
therefore, as was very rightly admitted by the counsel for 
the defendant in the arguiment, if put upon the record by 
way of plea, would have been bad, and on demurrer must 
have been so adjudged. Most clearly then, it was open to 
the plaintiff upon the general issue, to take advantage of 
it at the trial. The question does not turn upon niceties ; 
upon a computation how many hours distant the several 
bakings happened ; or upon the fact of which conviction 
was prior in point of time ; or that for uncertainty in that 
respect, they should all four be held bad : but it goes 
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upon the ground, that the offence itself can be committed Judgment. 

only once in the same day. We are, therefore, ail clearly 

of opinion, that if there was no jurisdiction in the justice, 

the same might have appeared at the trial : of course, we 

are of opinion that this objection might have been made, 

and that the objection itself, in point of law, is well 

founded. 

Per Cur. Postea to be delivered to the plaintiff. 


[Subject to the act for the pro- 
tection of justices, 11 12 Viet., 

c. 44, a summary of which will 
presently be given,] the rule is the 
same — whether the conviction ap- 
pear on the face of it to be for an 
offence not within the magistrate’s 
jurisdiction — or to be for an 
offence within the magistrate’s 
jurisdiction, but defective for want 
of the circumstances necessary 
to a conviction for that offence, 
Griffiths V. Harries, 2 M. & W. 
335 ; see Lancaster v. Greaves, 9 
B. & C. 628 ; Morgan v. Hughes, 
2 T. E. 225 ; Fearnley v. Worth- 
ington, 1 M. & G. 491 ; Handy v. 
Ryle, 9 B. & C. 603 ; Groome v. 
Forrester, 5 M. & S. 320 ; — or of 
a sufficiently specific statement of 
them, Heivmaoi v. Farl of Hard- 
wicke, 8 A. & E. 127 ; i?. v. Read, 
9 A. & E. 619 ; for, as was ob- 
served in Lancaster v. Greaves, 
though the conviction is conclu- 
sive upon matter of fact, and, if 
the defendant mean to rely on 
matter of fact, he should make his 
defence at the time, the rule is 
not so as to matter of law. So if 


the conviction of two persons be 
joint for offences ex necessitate rei 
several, it will be void, and (sub- 
ject now to the act above-men- 
tioned) they may sue in trespass 
if it be acted upon, Morgan v. 
Broiun, 4 A & E. 515. And the 
rule is the same in the case of a 
single conviction of one person for 
two distinct offences, Ffeivman v. 
Bendyshe, 10 A. & E. 11. 

But a conviction by a magis- 
trate who has jurisdiction over the 
subject-matter is, if no defects 
appear on the face of it, conclusive 
evidence of the facts stated in it,” 
Brittain v. Kimiaird, 1 B. & B. 
482; Dallas, C. J. In that 
case trespass was brought against 
justices for taking a boat ; in their 
defence they relied on a conviction 
which warranted them in doing so. 
The j)laiBtiff offered evidence to 
controvert the facts stated in the 
conviction, but it was held not to 
be admissible. Accord. Basten v. 
Carew, 3 B. & C. 649 ; Faivcett v. 
Foiules, 7 B. & C. 394 ; Gray v. 
Cookson, 16 East, 13 ; Loivther v. 
Earl Radnor, 8 East, 113 ; Ash- 
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croft V. Bourne, 3 B. & Ad. 684 ; 
i?. V. Bolton, 1 Q. B. 66 ; and the 
same attribute, viz., that of being 
conclusive evidence of the facts 
stated therein, and properly tend- 
ing thereto, seems to have been 
thought to belong to every adjudi- 
cation emanating from a competent 
tribunal, Aldridge v. Haines, 2 B. 
& Ad. 895 ; and the cases cited by 
Coleridge arguendo ; [see also the 
Whitbury-on-Severn Union Case, 
4 E. & B. 321 ; Be Cosse Brissac 
V. Batlibone, 6 H. & IST. 801 ; Kemp 
V. Neville, 10 C. B. N. S. 549 ; 31 
L. J. C. P. 163, S. C. ; Ex parte 
Lamert, S3 L. J. Q. B. 69.] 

Even when the conviction had 
been quashed it was provided by 
the 43 G. 3, c. 141, that the party 
convicted, in an action against the 
justices, which was required to be 
on the case, should only obtain 
two pence damages, besides the 
amount of the penalty if levied, 
and no costs of suit, unless he 
expressly averred malice and want 
of probable cause ; and that he 
should not recover the amount of 
the penalty if the defendant 
proved him to have been guilty of 
the offence of which he had been 
convicted, and that he had under- 
gone no greater punishment than 
was by law assigned thereto. And 
it was held under- this act that he 
must at the trial prove not merely 
his own innocence of the offence 
of which he was convicted, but also 
what took place before the justice 
at the time of conviction, in order 
that it may appear whether there 


was probable cause or no, Burley 
V. Befhune, 5 Taunt. 580. See 
Baylis v. Strickland, 1 M. & Gr. 
591. 

But the stat. 43 Geo. 3, c. 141, 
is now repealed by the 11 & 12 
Viet. c. 44, intituled, '' An act to 
protect justices of the peace from 
vexatious actions for acts done by 
them in the execution of their 
office,” the first section of which 
provides that every action to be 
brought against any justice after 
the 2nd of October, 1848, for any 
act done by him in the execution 
of his duty as such justice, as to 
any matter within his jurisdic- 
tion, [see Sommerville v. Mire- 
house, 1 B. & S. 652 ; Laivrenson 
v. Hill, 10 Irish C. L. R. 177 ; 
Oelen v. Hall, 2 H. & N. 379,] 
shall be on the case, and the de- 
claration shall allege the act to 
have been done maliciously and 
without reasonable and probable 
cause, and if such allegation be 
not proved upon the plea of the 
general issue, the plaintiff shall be 
nonsuit, or a verdict shall be given 
for the defendant. See Kendall 
V. Willdnson, [4 E. & B. 680 ; S. C.] 
24 L. J. M. G. 89 ; [Semble, in cases 
•within this section, the action may 
be maintained without the convic- 
tion or order being quashed, per 
Lord Campbell, C. J., B, v. Wood, 
5 E. & B. 58 ; and see Laivrenson 
V. Hill, supra.] But when the 
act is done by the justice in a 
matter of which he has no juris- 
diction, [as in Crepps v. Burden] 
or where he exceeds his jurisdic- 
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tio7i, lie may, by sect. 2, be sued 
as before the statute, except where 
the act complained of has been 
done under a conviction or order, 
in which case ‘‘ the conviction ” 
(sic in statute) must be first 
quashed — or if done under a war- 
rant for appearance followed by a 
conviction or order, the conviction 
or order must be first quashed — 
but if not followed by conviction 
or order, and granted after in- 
formation for an indictable offence, 
or after service of summons and 
non-attendance, no action can be 
maintained. See, as to the con- 
struction of this section, Leary v. 
Fatrich, 15 Q. B. 266 ; Neiohoiild 
V. Goltman, 6 Exch. 189 ; Hayloch 
V. Sjparhe, 1 E. & B. 471 ; \_Pease 
V. ChaytoTj on demurrer, 1 B. & 
S. 658 ; 31 L. J. M, C. 1 ; on mo- 
tion, 3 B. & S. 620 ; Pedley v. 
Davies, 10 G B. N. S. 492; 30 L. 
J. G P. 374; Bessell v. Wilson, 
1 E. & B. 489 ; Laivrenson v. Hill, 
10 Ir. G L. K 177; Lalor v. Bland, 
8 Ir. G L. K. 115, and BoU v. 
Acroyd, Q. B. 28 L. J. M. G 207, 
where the objection to a conviction 
and warrant of commitment was 
that the justices had signed it 
leaving blanks for the amount of 
costs, but this omission was held, 
in an action for false imprisonment 
against the justices brought after 
the conviction had been quashed, to 
be an erroneous exercise of juris- 
diction only, and not an excess]. 
The summons mentioned in the 
statute, the non-attendance upon 
which is to bar the maintenance 


of an action, is a summons before 
conviction ; the section does not 
apply to a summons and wainant 
issued after conviction, with a 
view to the levying of the penalty 
imposed, Bessell v. Wilson, 1 E. 
& B. 489. In Barton v. Brichiell, 
13 Q. B. 393, an action of trespass 
was brought against a justice for 
wrongfully seizing the plaintiff’s 
goods. It appeared that the de- 
fendant had convicted the plaintiff 
under the 29 Car. 2, c. 7 (for 
Sunday trading), in a penalty and 
costs to be levied by distress. 
The conviction directed that in 
case of non-payment, and if there 
should be no distress, the plaintiff 
should be put in the stocks for 
two hours, unless the penalty and 
costs were sooner paid. The goods 
of the plaintiff were distrained, 
and the conviction was quashed 
on account of the illegal alterna- 
tive contained in it, as to the 
stocks. It was held that the de- 
fendant was protected under sect. 1 
of this statute, and that sect. 2 did 
not apply, as the defendant had 
jurisdiction to order the distress, 
in respect of which alone the 
action was brought. 

Sect. 3 protects a justice bond 
fide granting a warrant upon the 
conviction of another justice, which 
is defective for want of jurisdiction, 
and makes the convicting justice 
alone liable. 

Sect. 4 prohibits actions by 
parties rated to the poor, though 
not liable to be rated, or in re- 
spect of any defect in such rate 
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against the justices issuing a dis- 
tress -warrant thereon, — and fur- 
ther provides that the exercise of 
discretionary powers vested in a 
justice by statute, shall not furnish 
ground of action. 

By sect 5 [if a justice refuses to 
do any act relating to the duties 
of his oiB&ce], the Court of Queen’s 
Bench [naay order him to do the 
act, and he will not be] liable to 
[any proceeding for having obeyed 
the order]. The court acts upon 
this section where justices refuse 
to determine a case over which 
they have jurisdiction, [and a 
mandamus to them to hear and 
determine the case would issue, 
i?. V. Cotton, 15 Q. B. 569 ; v. 
Justices of Bristol, 18 Jur. 426, 
in notd ; S, C. 8 E. & B. 479, in 
notd ; R. v. Paynter, 7 E. & B. 
328 ; i?. V. Dayman, ih,, 672 ; 
R. V. Dunn, 7 E. & B. 220 ; but 
not where the refusal is merely 
formal, and made for the purpose 
of eliciting the opinion of the 
court, and deciding the case 
according to the opinion given, 
R, V. Paynter ; R. v. Dayman. 
It is sometimes a nice question 
whether the justices have declined 
jurisdiction, or whether they have 
adjudicated, R. v. Broivn, 7 E. 
& B. 757 ; i?. V. Paynter ; R. v. 
Dayman; R. v. The Mayor, &c., 
of Rochester, 7 E. & B. 910 ; R.y. 
Wood, 5 E. & B. 49 ; and R. v. 
Padivick, 8 E. & B. 704, in which 
case the dismissal by quarter 
sessions of an appeal for want 
of jurisdiction was held to be a 


decision within the meaning of 
12 & 13 Viet. c. 45, s. 5. See 
also Carr v. Stringer, E. B. & E., 
where, though an appeal did not 
lie, yet the court entertained the 
question so far as to examine 
whether they had jurisdiction, and 
to give costs to the respondent : 
and see Ex 2 ^ctrte Monroe, 8 E. & 

B. 822]. But the court refused to 
make an order, directing justices 
to issue a warrant of distress, 
where the liability of the person 
against whom it was sought ap- 
jieared seriously doubtful, R. v. 
Broiune, 13 Q. B. 654. [Orders 
to issue warrants of distress were 
made ih R, v. Justices of King- 
ston-upon-Thames, E. B. & E. 
256 ; R. V. Bradshaiu, 29 L. J. M. 

C. 176 ; R. v: Eastern Counties 
Rail. Co., 5 E. & B. 974 ; R. v. 
Lindford, 7 E. & B. 950; Ji. v. 
Boteler, 38 L. J. M. C. 101 ; R. v. 
Higginson, 31 L. J. M. C. 189 ; 
In re Hartley, 31 L. J. M. C. 
232; — to sign an order for the 
preferment of an indictment in B. 
V. Arnold, 8 E. & B. 550.] On a 
motion against a magistrate under 
this section, the general rule is, 
that the court will order the un- 
successful party to pay costs, and 
will not, on the motion for costs, 
enter into the merits of the ori- 
ginal application, R. v. Ingham, 
17 Q. B. 884. 

Sect. 6 makes the confirmation 
of a conviction or order on appeal 
a protection to a justice who issues 
a warrant upon it either before or 
after such confirmation. 
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Sect. 7 empowers a judge to 
l^£it aside the proceedings in any 
Inaction brought against a justice 
>mntrary to the provisions of the 
jjioct : and every action against 
justices must be brought within 
siix months after the act coin- 
jdained of (sect. 8), and not until 
#ter a montli s notice in writings 
«fcc. (sect. 9). [The notice must 
\q given, although the cause falls 
rithin the first section of the act, 
Xirhy v. Simpson, 10 Exch. 

Id cases within that section the 
notice should show that the act 
Aarged was malicious, Taylor 
\ Nesfield, 3 E. & B. 724^. It] 
Xiay be given before the quashing 
the order, the act complained 
# being the cause of action, 
although the action itself cannot 
he brought until after the quash- 
ing, Hayloch v. SparJce, IE. & B. 
4^71. Sect. 10 makes the 
iu the action local, and gives the 
J»efendant an option to plead the 
^»eneral issue, and nnder it prove 
line special facts, and also gives 
iini the privilege of exemption 
torn the jurisdiction of the county 
ourt. [See Weston v. Sneyd, 1 
K. & N. 703.] By sect, il a le- 
'^covery of less than the amoxiat 
tendered or paid into court gives 
Jim a verdict with the security of 
ilhe sum paid into court for Hs 
roosts; and by sect. 12 the verdict 
fe to be against the plaintiff, or he 
is to be nonsuited, if he has not 
(Qomplied with the above -men- 
ioned preliminaries. Sect 13 
f*rovides that the plaintiff shall 


not ihn my case recover more than 
two damages where it ap- 

peai''35 that he was guilty of the 
offenoc e of which he wars convicted, 
or liable by law to pay the sum 
ordered to he paid, and that he 
has ainiairgone no greater punish- 
ment tlim that assigned by law to 
tho ‘ 0 «jE?ei}'ce of which he was con- 
vicfcerUor for non-payment of the 
mon esy ordered to ho paid. By 
sect. JJ the plaintiff is to have 
costa, as before the act, and where 
the act complained of is stated to 
have leesii done maliciously,- &c., 
th^y ^re to be taxed as between 
attor)a.ey and client, and in all 
cases where there is judgment 
agiiimst him he is to pay costs as 
hetwe^en sattorney and client. 

Su»c:b h a summary of the pro- 
visioms of this important statute. 

Tb'Cs conviction [or order] may 
he dmm up at any time before it 
is letuijned to the quarter-sessions 
[see tlhe 11 & 12 Viet. c. 43, s. 14,] 
so tha.tfcliougli it may be informal 
at firSTt-,, the magistrate has an op- 
portumitf of amending it; and it 
has boeeu declared to be not only 
legal blit laudable so to do, B. 
Y. JSecjte’, 1 East, 186. Unless, 
mde'Csd, it have been quashed or 
its iD'wlidity otherwise ascertained 
by the decision of a superior court, 
as for instance, by the Queen’s 
Bencht on Habeas Corpus, Chaney 
V. Fmpe, 1 Q. B. 725. But it 
would seem that after an in- 
valid oeonviction has been filed at 
sessfous, another might be sub- 
stitute i?. V. Richards, 5 Q. B. 
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926. But the rule is different in 
case of an order, R. v. Justices 
of GhesMrej 5 B. & A. 489. [And 
see as to the amendment of orders 
made by justices, 12 & 13 Viet, 
c. 45, s. 7 ; R. v. Higliam, 7 E. & 
B. 557 ; R. v. Lwnclie, 31 L. J. M. 
0. 157.] 

In Griffith v. Harries, 2 M. & 
W. 335, it was stated by Baron 
Parke, that in a case of Dimsclale 
V. Clarke, A.B. 1829, he and Mr. 
J. Littledale differed from Mr. J. 
Bayley on the question whether it 
be necessary that the magistrate’s 
jurisdiction should appear affrma- 
tively on the conviction, Mr. J. 
Bayley thinking that it need not ; 
but see Day v. King, 5 A. & E. 
359 ; R. V. Leivis, 8 A. & E. 885. 

As the law regarding summary 
convictions before justices is of 
great and daily increasing import- 
ance, on account of the immense 
variety of subjects which fall 
within this sort of jurisdiction, it 
seems advisable to [make some 
general remarks on it]. 

A conviction before a justice or 
justices of the peace without the 
intervention of a jury is always 
under some statute ; the common 
law knows of no such proceeding. 
It [has been] regarded by the 
courts with no particular favour, 
and [formerly the justice was 
obliged], on the record of it, to 
show [in detail] that he had pro- 
ceeded recto orcline. So much 
precision was required in drawing 
it up, that magistrates and their 
clerks were under considerable 


difficulty, and ran considerable 
risk in framing it. For their ease 
and protection stat. 3 Geo. 4, 
c. 23, provided a general form 
[which, however, was only appli- 
cable where no particular form 
had been given, and required the 
evidence to be set forth. This 
statute has been repealed, and 
nearly all difficulty in framing a 
conviction removed, by one of the 
three Jervis’s acts relating to 
justices acting out of quarter ses- 
sions (the third of which, 11 & 12 
Viet. c. 44, has been above epito- 
mised), namely by the Summary 
Convictions and Orders A6t, 11 & 
12 Viet. c. 43, which gives short 
forms of convictions and of pro- 
ceedings to obtain and enforce 
them], and does away with the 
effect of variances and defects both 
in substance and form in [several 
parts of] the proceedings them- 
selves. The first section directs 
that in all cases where an informa- 
tion (which need not be on oath 
unless a warrant issues in the first 
instance, sect. 10) is laid before a 
justice or justices, or complaint 
made (which neednot he in ivriting 
unless the statute require it, sect. 
8), a summons may issue accord- 
ing to. the form in the schedule ; 
and by sect. 2, in case of non- 
appearance, upon proof on oath of 
due service of the summons, ojjJiat 
shall he deemed hy the justice a rea- 
sonable time before the appointed 
day, he may, upon the information 
or complaint being substantiated 
on oath, issue his warrant accord- 
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ing to the form in the schedule : 
or in cases of convictions, where 
the original information is upon 
oath, he may issue such -warrant 
in the first instance, or in cases 
where a summons issues without 
appearance, upon proof on oath of 
due service, a reasonable time (not 
as in case of issuing a warrant 
what shall he deemed by the justice 
a reasonable time) before the day 
appointed he may proceed ex 
parte, and adjudicate ; and it is 
2 Drovided by sect. 1, — that no ob- 
jection shall be allowed to any in- 
formation, complaint or summons 
for any*alleged defect therein ''in 
substance or in formf — or for 
any variance in the evidence ; but 
if considered by the justice pre- 
judicial to the defendant, the cas<^ 
may be adjourned. [See Whittle 
V. FranJcland, 31 L. J. M. C. 81. 
Where the summons was for 
drunkenness and riotous beha- 
viour, contrary to a special act, a 
conviction for drunkenness only 
was quashed, Martin v. Pridgeon, 
28 L. J. M. C. 179; and see R. v. 
Brichhall, S3 L. J. M. C. 156.] 
Sect. 3 contains a similar provi- 
sion as to warrants, with a similar 
power of postponement, and in 
the meanwhile commitment or 
enlargement upon recognizances 
according to forms in the schedule. 

, Sect. 4 directs the mode in which 
the ownership of property is in 
certain cases to be stated. The 
seventeenth section provides that 
the forms of convictions and 
orders in the schedide to the act 


may be used in all cases of 
convictions and orders under 
the authority of statutes hitherto 
passed, zul tether any particular 
form may have been therein 
given or not, and under all 
future statutes not giving a par- 
ticular form of conviction or 
order. [See R. v. Cridland, 7 E. 
& B. 853 ; and R. v. Hyde, ih., 
859 note (a). On reference to the 
schedule it will be found that — in 
convictions (forms I 1 — eS) neither 
(1) the information — (2) the sum- 
mons — (3) the appearance or non- 
appearance of the defendant are 
to be mentioned — and (4) the evi- 
dence is not to be set forth : and 
that — in orders (forms K 1 — 3) the 
summons is only to be mentioned 
if the defendant did not appear to 
it — the evidence is not to be set 
forth — but the facts entitlinor the 
complainant to the order, with the 
time and place at which they 
occurred, are to be stated. 

• The requisites of a conviction, 
which formerly must have been 
recorded in it, are : — ] 

1. The information, which is 
absolutely essential in all cases, 
excepting where the justice is 
empowered to convict on view (see 
1 Wm. Saund. 262, note, Jones v. 
Owen, 2 D. & E. 600). It is the 
foundation of his jurisdiction 
over the case, without which his 
proceeding} wmuld be void (see R. 
V. Bolton, 1 Q. B. 66), and the same 
principle applies to other limited 
jurisdictions created by statute; 
thus, a presentment is the founda- 
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tionof the jurisdiction of commis- 
sioners of sewers, and if there be* 
not one their rate is -void, Wingate 
V. Waite, 6 M. & W. 739 ; and see 
the j Lidgment in JDoe v. Bristol and 
JExeteT Rail. Co., 6 M. & W. 320 ; 
R. V. Crohe, Gowp. 26 ; and Chris- 
tie V. JJmvin, 11 A. & E. 373, 
where the same principle was held 
to apply even to the exercise of an 
authority conferred by statute on 
the chancellor ; see also R. v. 
Guardians of Hartley Union, 1 
Q. B. 677 ; \Loe v. Roiuley, 8 E. & 
B. 857 ; ancT In re Hopper v. 
Warhiirton, 32 L. J. Q. B. 104] 
The information need not have 
been in writing or even on oath, 
unless expressly directed by an 
act of parliament to be so, Basten 
V. Carew, 3 B. & 0. 649. By 
the 11 & 12 Viet. c. 43, s. 10, 
whenever the justice issues a war- 
rant in the first instance ■without 
summons, the information must 
be upon oath. [Objections cannot 
now usually be taken to the in- 
formation for defects in substance, 
or form, or for variances between 
it and the evidence, 11 & 12 Viet, 
c. 43, ss. 1 and 9; still,] care 
should be taken in framing it, 
since it is the foundation of the 
magistrate's jurisdiction. Gave v. 
Mountain, 1 M. & Gr. 257 ; Car- 
penter V. Mason, 12 A. & E. 629. 
When there is no act giving a par- 
ticular form, it is sufficient if the 
jurisdiction is substantially made 
apparent in the documents, or can 
be inferred therefrom, Taylor v. 
Glemson, per Tindal, L. 0. J., 2 


Q.^^B. 1032 ; [see ex parte Baker, 7 
E. & B. 697]. Before the 11 & 
12 Viet, c. 43, [ss. 1 and 9, the 
evidence would not] supply omis- 
sions in the information, for the 
office of the evidence is to prove, 
not to siipjply a legal charge, R. 
V. Wheatmain, Dough 232 ; Wiles 
V. Cooper, 3 A. & E. 528. It 
should state — the day on which 
it is exhibited ; and the statement 
of a day inconsistent with, or in- 
sufficient to warrant the convic- 
tion, formerly vitiated it, R. v. 
Kent, 2 Lord Eaym. 1546. It 
should state — the place of exhibit- 
ing, that the magistrate ftiay ap- 
pear to have been acting within 
his jurisdiction, see R. v. Kite, 1 
B. & C. 101 ; and R. v. Martin, 2 
B. 1037 ; Re Peerless, 1 Q. B. 
143. The name of the informer 
should, it seems, be set forth, that 
the defendant may know who is 
accusing him; in some cases, at 
all events, it is necessary, see R. 
V. Stone, 2 Lord Kaym. 1545. It 
should state — ^the name and style 
of the convictingjustice or justices, 
and show that he is acting within 
his jurisdiction. See Kite's Case, 
1 B. & C. 101 ; R. V. Martin, 2 
Q,. B. 1036 ; Re Peerless, 1 Q. B. 
143 ; R. V. Inhabitants of St. 
George, Bloomsbury, 4 E. & B. 
520. Thus it [was before the sta- 
tute above mentioned held not to] 
be enough to state that he is a 
justice in the county, without 
stating that he is of or for the 
county, R. v. Dobbyn, Salk. 473 ; 
— the name of the offender or 
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offenders, R. v. Harrison, 8 T. R. 
508 ; the time of the offence, so 
that the information may appear 
to have been laid in due time, 
R. V. Pullen, Salk. 3G9 ; R, v. 
Chandler, Salk. 378 ; R. v. Gvisjp, 
7 East, 389; — the lolace, that it 
may appear to have been within 
the justice’s jurisdiction, Kite's 
Case, 1 B. & C. 101, et notam; 
— lastly, the charge should be set 
forth with proper and sufficient 
certainty, and contain every ingre- 
dient necessary to constitute the 
offence, leaving nothing to mere 
inference or intendment. A .con- 
viction,” to use the words of Lord 
Holt, '^must be certain, and not 
taken by collection,” i2. v. Fuller, 
1 Lord Eaym. 509 ; R, v. Trelaw- 
ney, 1 T. R. 222. Generally speak- 
ing, it is sufficient to state the 
offence in the words of the act 
creating it ; see R. v. Speed, 1 
Lord Rayin. 583 ; Davis v. Kest, 6 
C. & P. 167; ex parte Pain, 5 B. 
& C. 251 ; \In re Perliam, 5 H. & 
K 30 ; Walshy v. Anley, 30 L. J. 
M. C. 121]. Cases, however, may 
occur in which the words of the 
statute are so general as to render 
some more certainty in the con- 
viction necessary ; per Denison, 
J., R, V. Jarvis, 1 Burr. 151 ; ex 
parte Haiuhins, 2 B. & C. 31 ; i?. 
V. Perrott, 3 M. & C. 379. Ex- 
ceptions in the statute creating 
the offence should be negatived 
where they appear in the clause 
creating the offence, R. v. Clarhe, 
1 Cowp. 35 ; R. V. Jukes, 8 T. R. 
512 ; though it is otherwise when 


they occur by vv’ay of proviso in 
subsequent clauses or statutes, 
Gathcart v. Hardy, 2 M. & S. 
531; Spiers v. Parker, 1 T. R. 
Ill ; R. V. Hall, 1 T. R. 320. 
The 11 & 12 Viet. c. 13, s. 11, 
enacts, that whenever in cases of 
summary convictions the informa- 
tion or complaint negatives any 
exception, proviso, or condition, it 
shall not be necessary for the 
complainant to prove the negative, 
but the defendant may prove the 
affirmative in his defence. [See 
Tennant v. Cumberland, 1 E. & 
E. 101.] There are many cases 
where technical words, that would 
be necessary in an indictment for 
the same offence, are unnecessary 
in a conviction ; see R. v. Ghandler, 

1 Lord Raym. 581 ; R, v. Marsh, 

2 B. & 0. 717. Although the in- 
formation must, in order to give 
the magistrate jurisdiction, state 
an offence of which he has a right 
to take cognizance, it need not 
state evidence sufficient to support 
such a charge, for it is the charge 
which gives the jurisdiction. Gave 
V. Mountain, 1 M. & G. 261 ; i?. v. 
Bolton, 1 Q. B. 66. 

2. That the defendant ^vas 
summoned or brought up by war- 
rant ; for it would be contrary to 
natural justice to convict without 
giving him an opportunity of being 
heard, Painter v. Liverpool Gas 
Co., 3 A. & E. 133 ; and see R. v. 
Totness, 7 Q. B. 690 ; [ii. y. Light- 
foot, 6 E. & B. 822 ; Cooper v. 
The Board of Worl^ for the 
Wandsivorth District, 32 L. J. 
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C. P. 185 ; Lalahnondiere v. 
Frost, 1 EL & EL 527; 28 C. J. 
M. C. 155 ; butj as before stated, 
the summons need not, according 
to the forms of conviction given 
by 11 & 12 Viet. c. 43, be men- 
tioned in it. A general form of 
summons is given (form A) in the 
schedule to the act]. In some 
cases an act requires a summous 
of a particular kind, and in those 
the justices have no jurisdiction 
if it be omitted ; thus, where the 
summons was to be ten clays at 
least before conviction, and it was 
served on the 20th to appear on 
the 30th, the conviction was held 
void, Mitchell v. Foster, 9 Dowl. 
527; 12 A. & E. 472. Where 
there is no statutable provision 
the summons should give him 
reasonable time, R. v. Mallirtson, 
2 Burr. 679 ; R. v. Johnson, 1 Str. 
261 ; [see In re 'Williams, 21 
L. J. 46]. If, indeed, he appear 
of his own accord, that will dis- 
pense with a summons, R. v. 
Stone, 1 East, 649. See R. v. 
Jnstices of Wiltshire, [12 A. & E. 
793 ; and appearance and defence 
cures all defects in the summons, 
R. V. Johnson, snprd\ see R. v. 
Berry, 28 L. J. M. C. 86]. If a 
summons be ineffectual, a warrant 
may, at least in some cases, be 
issued ; see Bane v. Methuen, 2 
Bing. 63 : but then the informa- 
tion ought to have been upon 
oath 5 see R. v. Payne, Coinberb. 
359 ; per Holt, Barnard, 34 ; and 
it is the opinion of Mr. Paley that 
a warrant (in the absence of ex- 


press enactment) lies only when 
the offence involves some breach 
of peace, Paley, 37, [4th ed. p. 
74]. The 11 & 12 Viet. c. 43, 
now authorises justices to issue a 
warrant to compel appearance in 
all cases of summary convictions 
or orders. 

3. The appearance or non-etp- 
pearance of the defendant. [This 
need not now, according to the 
forms in 11 & 12 Viet. c. 43, be 
stated in the conviction.] If, being 
summoned, he do not appear, he 
may nevertheless be convicted, for 
otherwise any defendant might 
escape merely by not appearing, 
R. v. Simpson 1 Str. 44 ; and see 
11 & 12 Viet. c. 43, ss. 2, 13, which 
enable the justice to convict on 
default of appearance, or to issue 
a warrant to compel appearance 
and adjourn the case, R. v. Kings- 
hy, 15 J. P. 65 ; Cowp. 30. 

4. If the defendant confess, [the 
confession must formerly' have 
been] stated, [but see now the 
forms in 11 & 12 Viet. c. 43. If 
he does so, there is] no necessity 
for evidence, R. v. Hall, 1 T. K. 
320 ; R. V. Clarke, Cowp. 35 ; even 
though the statute direct the con- 
viction to be on the oath of one 
or tw^o credible witnesses ’’ : see 
R. V. Hall, uhi supra ; R, v. Gage, 
Str. 546, and 1 Wms. Saund. 262, 
note ; see 11 & 12 Viet. c. 43, s. 
14, under which the justice may 
convict the defendant at once, or 
make an order against him if he 
admit the truth of the information 
or complaint. 
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5. If the defendant [did] not 
confess, the evidence must [have 
been] set forth, [but should not 
be now, according to the forms 
given by 11 & 12 Viet. c. 43; as to 
the general applicability of those 
forms, see R, v. Hyde, 21 L. J. 

M. C. 94; Re Allison, 10 Exch. 
861 ; 24 L. J. M. C. 73; Gesiuood’s 
Case, 2 E. & B. 952]. It should 
be given in his presence. It is 
not necessary, in order to warrant 
the conviction, that the justices 
should clearly have come to a 
right decision in point of fact. If 
there was evidence from which 
any reasonable person might have 
drawn the same inference as they 
did, that will do, R, v. Glossop, 
4 B. & Ad. 616 ; Anon, 1 B. & 
Ad. 382. Indeed, the magistrate 
being substituted for a jury, his 
decision cannot be said to be 
wrong if the evidence was such a§ 
might have been left to a jury, 
and from which they might have 
drawn the same conclusion, R. v. 
Davis, 6 T. E. 178. See now the 
general form of conviction, 11 & 
12 Viet. c. 43, s. 17, and Sched. P. 

6. There must be a judgment 
and an adjudication of the proper 
forfeiture, see R. v. Harris, 7 T. 
R. 238 ; R. v. Salomons, 1 T. R. 
251 ; R. V. Hawhes, Str. 858 ; [R, 
V. Cridland, 7 E. & B. 866 ; 
R. V. Williams, 18 Q. B. 393 ; 
and Lahalmondiere v. Frost, 1 
EL & El. 527; 28 L. J. M. C. 
155, S. G. ; In re Baker, 2 H. & 

N. 219.] There is, however, no 
particular form of judgment, R. v. 


Thompson, 2 T. R. 18. And the 
adjudication may be good in part 
though it exceed the jurisdiction 
of the justices, provided the excess 
be severable, R, v. Justices of 
Wiltshire, 12 A. & E. 793 ; R, y. 
St. Nicholas, 3 A. & E. 79. [See 
Cross V. Watts, yer Byles, J., 13 
C. B. N. S. 247, 248 ; 32 L. J. C. 
P. 73.] The application of the 
penalty, -where the act directs any 
mode of applying it, is a necessary 
part of the judgment, Chaddoch 
V. Wilbrahaon, 5 C. B. 645 : [but 
see now 11 & 12 Viet. c. 43, 
Sched. (I. 2), (I. 3), and R. v. 
Hyde, 7 E. & B. 859, in notd\ 
It is sufiScient in most cases to 
state that it is to be distributed or 
paid according to the form of the 
statute in such case made and 
provided, [i?. y, ' Hyde, and the 
forms above referred to.] But, 
when the statute leaves the apj^li- 
cation discretionary, the mode in 
which the discretion was exercised 
ought to be stated, R. v. Dempsey, 
2 T. R. 96. Where the justice is 
to give costs or charges, he must 
ascertain their amount in the con- 
viction, R. V. Symons, 1 East, 
189 ; \Bott V. Acroyd, 28 L. J. 
M. a 207]; R. V. St. Mary, 33 
East, 57 ; and as to costs, see now 
11 & 12 Viet. c. 43, s. 18, and R. 
V. Barton, 13 Q. B. 389. 

7. Lastly, the conviction should 
be subscribed, dated and sealed; 
see R. V. Elwell, Str. 794 ; Basten 
V. Careiv, 3 B. & C. 649 ; and see 
11 & 12 Viet. c. 43, s. 14, which 
requires the conviction or order to 
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be -drawn up under tlie hand and 
seal of the justice. The reason of 
dating it is, that it may appear 
when it was made ; and if that do 
appear, that is enough, and an im- 
possible 'date might be rejected, 
E. V. Picton, 2 East, 198 : see R. 
Y. Bellamy, 1 B. & C. 500. 

The above observations apply 
to convictions in general; but a 
conviction is the creature of the 
statute law ; and, if a statute 
[passed after 11 & 12 Viet. c. 43] 
prescribe any particular form for 
it, no matter what, that form 
must be strictly pursued, Davison 
V. Gill, 1 East, 72 ; Goss v. Jach- 
son, 3 Esp. 198. 

[To proceed with the summary 
of the 11 & 12 Viet. c. 43,] sect. 
5 makes aiders and abettors in 
the commission of offences punish- 
able by summary conviction liable 
to the same punishment as prin- 
cipals. Sect. 6 extends the provi- 
sions of 11 & 12 Viet. c. 42, to 
this act, [but is not controlled by 
the 35th s. of 11 & 12 Viet. c. 42, 
see 26 & 27 Viet. c. 77.] Sect. 7 
gives the justice power to enforce 
the attendance of any material 
witness within his jurisdiction, in 
the same manner as a defendant, 
and to commit for seven days any 
witness refusing to be sworn or to 
answer. Sect. 11 gives six months 
after the cause has arisen, in the 
absence of special enactment, as 
the time for complaint or informa- 
tion. [See Eddleston v. Francis, 
7 C. B. N. S. 568 ; Labalmondiere 
Y. Addison, 1 E. & E. 41 ; Reeve 


V. Yeates, 1[H. & 0. 435.] Sects. 
12, 13, 14, and 16, contain precise 
directions as to the mode in 
which the hearing upon complaint 
and information is to be con- 
ducted. [As to s. 14, see Ex parte 
Hayivard, 32 L. J. M. C. 89, and 
as to s. 16 see Gelen v. Hall, 2 H. 
& N. 739.] Sect. 15 makes pro- 
secutors and complainants, not 
having a pecuniary interest in the 
result, competent witnesses. [The 
17th section has been already 
noticed.] The 18th sect, enables 
the justice to order costs either to 
the prosecutor or complainant, or 
to the defendant. Sects. 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 
31, relate to the mode in which 
penalties imposed, and costs 
ordered by justices are, under 
various circumstances, to be re- 
covered and paid. See as to sect. 
23, Leverick v. Mercer, 14 Q. B. 
759. And see as the [proper] 
mode of [awarding] costs in cases 
of appeal under sect. 27, R. v. 
Hellier, 17 Q. B. 229 ; R. v. 
Binney, 1 E. & B. 810 ; and R. v. 
Huntley, 3 E. & B. 172; [_R. v. 
Justices of Ely, 5 E. & B. 489; 
Gay V. Matthews, 4 B. & S. 425 ; 
33 L. J. M. C. 14]. Sect. 32 
enacts that the forms in the sche- 
dule shall be deemed good, valid, 
and sufficient in law. Sects. S3, 
34, regulate jurisdictions of metro- 
politan police, and stipendiary 
magistrates ; also of the lord 
mayor and aldermen of London. 
Sect. 35 provides that the act shall 
not extend to orders of removal, 
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orders as to lunatics, nor to in- 
formations concerning tlie excise, 
[see R. Y. Baheivell, 7 E. & B. 
848], customs, stamps, taxes, or 
post office, nor to orders, &c., in 
matters of .bastardy, nor to pro- 
ceedings under acts regulating the 
labour of children in factories, &c. 
An adjudication by two justices 
under the Lands Glauses Consoli- 
dation and Eailway Clauses Con- 
solidation Acts, 1845, as to the 
compensation payable by a rail- 
way company to a person whose 
lands have been injuriously 
affected by their works, is an 
order within sect. 1 of this act, 
and it is bad under sect. 11, if the 
complaint on which it is founded 
be made more than six months 
after the act complained of, Rc 
JEdmunchon, 17 Q. B. 67. 

If a conviction be void on the 
face of it, it follows, as of course, 
that no act done in pursuance of 
it can be justified, and that any 
seimre of person or property 
under it will form the subject- 
matter of an action, as will be 
seen in the principal case ; sub- 
ject, however, to the provisions of 
11 & 12 Viet. c. 44, ante, pp. 676 
— 679. But besides this, there 
are two modes of impeaching it, 
first by airpeal, secondly by cev- 
tiomvi. 

An appeal, hke a conviction, is 
the creature of the statute law, 
and never lies unless where it is 
given by express terms, R. v. The 
Recorder of lpsivich, 8 Bowl. 103 ; 
R. V. Hanson, 4 B. & A. 521 ] 


[R. V. Justices of WarivichsJiire, 6 
E. & B. 837, Exparte Charaberlain, 
8 E. & B. 644. See also R. v. 
Justices of Worcester, 8 E. & B. 
486 ; R. V. Inhabitants of London, 
8 E. & B. 547 ; A.-G. v. Silleni, 
10 H. of L. Ca. 704 ; 2 H. & C. 
581 ; 83 L. J. Exch. 209]. The 
rule with regard to a certiorari is 
the very reverse.- It always lies 
unless expressly taken away, R. v. 
Abbot, Dough 553 ; and it requires 
very strong words to do so ; for 
even where a statute gave an 
aiipeal to the sessions, and 
directed that it should be finally 
determined there, and no other 
court should intermeddle with the 
causes of ajopeal, it was held that 
a certiorari lay after the appeal, 
R. V. Moreley, 1 W. Bl. 231 ; R. 
v. Juices, 8 T. R. 542 : see R. v. 
Justices of West Riding, York- 
shire, 1 A. & E. 575 ; where it was 
taken away, R. v. Fell, 1 B. & Ad. 
880 ; R. Y. J ustices of Lanca- 
shire, 11 A. & E. 144, where an 
order in pursuance of a statute 
leaving the certiorari, but made 
by a town council empowered by 
5 & 6 W. 4, c. 76, wdiich takes it 
away, was held removable by cer- 
tiorari. The reason of this is, 
that it is an extremely beneficial 
writ, being the medium through 
which the Court of Queen’s Bench 
exercises its corrective jurisdic- 
tion over the summary proceed- 
ings of inferior courts. Even 
where it is taken away in express 
terms, they do not include the 
crown unless named, R. v. Davies, 
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5 T. E. 626 ; i2. v. Allen, 15 East, 
333 ; R, V. Boulbee, 4 A. & E. 
498. Nay, it is said tbat the 
attorney-general, on behalf of the 
crown, might in such case obtain 
the writ for a defendant ; see 1 
East, 303, note, and the authorities 
there cited. 

A certiorari is a writ, issuing 
out of the Court of Chancery or 
the Court of Queen’s Bench, com- 
manding the judges or officers of 
an inferior court to certify and 
return the record of a matter 
before them. It is used for a 
great variety of purposes ; but we 
are at present looking only at its 
applicability to the case of a con- 
viction. No writ of error lies upon 
a conviction ; so that a certiorari 
is the only mode of bringing it 
into the Queen’s Bench in order 
to reverse it. It is not, however, 
like a -writ of error, granted ex 
clehito jiLstitim ; but '"application 
is made to the sound discretion of 
the court,” R, v. Bass, 5 T. E. 
252 ; R, V. Manchester and Leeds 
Rail Go,, 1 P. & D. 164 ; R, v. 
Sovbth Holland Drainage Com- 
mitteemen, 1 P. & D. 79. This 
application is by way of motion, 
and by 13 G. 2, c. 18, s. 5, "no 
certiorari shall be granted to 
remove any order, conviction, or 
other proceeding before a justice 
or at the sessions, unless it be ap- 
. plied for in six calendar months, 
and upon oath made that the 
party has given six days' notice 
in writing to the justice or 
justices, or two of them, if so 


many there be : ” see R, v. Boughey, 
4 T. E. 281 ; R. v. Bloxam, 1 A. 
& E. 886 ; R, v. Inhabitants of 
SevenoaJcs, 7 Q. B. 136 ; [In re 
Hopldns, E. B. & E. 100 ; R. v. 
Allan, 4 B. & S. 915 ; 33 L. J. 
M. C. 98 ; R. V. Hodgson, 5 Nov., 
1863, 9 Law T. 290]. The notice 
to the justices must be six days 
before the rule oiisi is moved for, 
one day inclusive, the other ex- 
clusive, R. V. Ooodenough, 2 A. & 
E. 463 ; R. V. Flounders, 4 B. & 
Ad. 865. It must be by or on 
behalf of the pai'ty intending to 
move, and must appear to be so, 
R. V. Justices of Lancashire, 4 
B. & Ad. 289 ; R, v. Justices of 
Cambridgeshire, 3 B. & Ad. 887 ; 
R, V. Justices of Kent, 3 B. & Ad. 
250 ; R. V. Justices of Lancashire, 
3 P. & D. 86 ; 11 A. & E. 144, 
where the notice was held suffi- 
cient; R. V. Justices of Shrews- 
bury, [9 Bowl. P. C. 524; S. C. 
nom.l, R. V. How', 11 A. & E. 
159. But the crown seems not to 
be bound by this even where it 
espouses the defendant’s side, R. 
v. James, 1 East, 303, note; R. y. 
Berkeley, 1 Ken. 80 ; R. v. Bat- 
tarns, 1 East, 298. If, upon the 
discussion of the rule, the writ be 
granted, it removes the conviction 
into the court above, where it is 
quashed if bad ; if good, it re- 
mains in the Queen’s Bench, 
unless, indeed, to keep it there 
wnuld occasion a defect of justice, 
in which case it may be sent back 
again by writ of procedendo, R. 
v. Nevile, 2 B. & Ad. 299. The 
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pei^Son prosecuting the certiorari 
must by G. 2, c. 19, enter into 
recognizance for 50Z., with compe- 
tent sureties to prosecute it with 
effect and pay costs if unsuccessful. 
This act does not, however, apply 
to the case of a prosecutor obtain- 
ing the writ, M. v. SpenceVy 9 A. 
& E. 485. 

The Couii} of Queen’s Bench, 
exercising its appellate power over 
a conviction removed into it by 
certiorariy will not allow the merits 
of the case to be again litigated 
upon affidavit ; for the justices are 
the proper persons to determine 
upon those, . R. v. Boltony 1 Q. B. 
66; R, V. Justices of Buchiug- 
harishirey 3 Q. B. 800 ; [If, how- 
ever, by consent of the parties, 
the quarter sessions or a recorder 
has stated a special case, the court 
will decide on certiorari whether 
the facts stated in the case amount 
to the offence charged, even though 
the certiorari be taken away. R, 
V. Dickensony 7 E. & B. 881]. But 
a question has occasionally arisen 
whether, in cases where the justices 
have proceeded without jurisdic- 
tioriy and have nevertheless stated 
upon the face of the conviction 
matter showing a jurisdiction, it 
be competent to the defendant to 
prove the want of jurisdiction by 
affidavit. It certainly appears 
desirable that the coui't should 
have power to entertain the ques- 
tion of jurisdiction. Some cases 
might, easily be suggested, in which 
not only great private but great 
public inconvenience might arise 

VOI, I. 


from leaving an invalid order or 
conviction unreversed, and great 
injustice might be caused by allow- 
ing justices out of or in sessions, by 
making their order or conviction 
good upon the face of it, to give 
themselves a jurisdiction over 
matters not entrusted to them by 
the law. 

Whether a mandamus would 
lie in such a case to oblige them, 
to make a correct statement, is 
a question which the Court of 
Queen’s Bench would, at least in 
the majority of instances, probably 
answer in the negative ; for though 
it is true that in some cases, where 
there* has been a clear omission 
of some material ingredient in a 
conviction, the court has by man- 
damus ordered it to be supplied ; 
as in Re RiXy 4 D. & R 352 ; R. 
V. Marshy 4 D, & R 260 ; R, v. 
Warnefordy 5 D. & R. 489 ; R. v. 
Allen, 5 D. & R. 490 ; yet this 
has been done after the order or 
conviction had been returned upon 
a certiorari ; and it either clearly 
appeared, or was shown by affi- 
davit, to the court, that the whole 
or some material portions of the 
evidence had been omitted; (see 
the observations of the court on 
these cases in R, v. Wilsony 1 A. 
& E. 627;) and the mandamus 
went not to compel the court be- 
low to insert a particular thing, 
or raise a particular question, 
upon their return, but merely to 
oblige them to set out an integral 
part of the case, which onust have 
existed, and had been omitted. I 

T y 
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say must have existed^ because 
in i?. V. Wilson, where evidence 
might or might not have been 
acted on, the court would not send 
the mandamus. And there are 
cases in which the court has re- 
fused to interfere by mandamus 
to compel the courts below to 
raise a particular question; for 
instance, in R. v. Hewes, 3 A. & 
E. 725, the jury had returned a 
verdict, guilty hy mischance ; the 
chairman of the sessions told them 
they must find a general verdict ; 
and they then found a verdict of 
guilty, and recommended to mercy 
on the ground that the act was not 
done with a malicious intent. The 
motion was for a mandarrius to set 
the clerk of the peace’s minute 
right according to the facts, in 
order that a writ of error might be 
sued out. The rule was discharged. 
Mr. Justice Patteson said, '' The 
case of a mandamus to enter con- 
tinuances and hear is not like this. 
There the justices are ordered 
merely to hear an appeal, and to 
enter continuances because those 
are necessary in order to enable 
them to hear; so, in the present 
case, if it were necessary for the 
defendant to have a record made 
up, and the officer refused to do it, 
the party having a right to avail 
himself of the record might apply 
for a mandamus, as in R. v. Jus- 
tices of Middlesex, 5 B. & Ad. 1113. 
I have always understood that this 
court might send a mandamus to 
an inferior court to do its duty in 
general terms, but not to do a par- 


ticular thing, as to make an alte- 
ration here or there in the clerk 
of the peace’s minutes ; ” see R. v. 
Justices of Middlesex, 9 A. & E. 
546, judgment of Littledale and 
Coleridge, JJ., and per curiam, in 
R. V. Lords of the Treasury, 10 
A & E. 179 ; i?. V. Lords of the 
Treasury, 10 A & E. 374, and 
per Lord Denman in R. v. Eastern 
Counties Railway, 10 A & E. 547 ; 
R. V. Justices of Buckinghamshire, 
3 Q. B. 800; [R. v. Justices of 
Bristol, 18 Jur. 426, note a; R. v. 
Dayman, 7 E. & B. 672]. 

Supposing that the court below 
cannot be compelled .by manda- 
mus to show the defect of juris- 
diction upon the record, the next 
question is, will the court above 
allow evidence of such defect of 
jurisdiction to be laid before it by 
way of affidavit, on the record 
being brought before it by a writ 
of certiorari ? In R. v. St 
James’s, Westminster, 2 A. & E. 
241, it was remarked by Mr. Jus- 
tice Taunton (a judge whose obiter 
dicta are always worthy of the 
greatest attention,) that this has 
been constantly done. In R. v. 
Inhabitants of Great Marlow, 2 
East, 244, an appointment of over- 
seers, good on the face of it, was 
allowed to be questioned by affida- 
vit on the gi’ound of a defect of ju- 
risdiction, and was finally quashed. 
The court in that case had taken 
time to consider as to the practice 
with regard to receiving the affi- 
davit ; and Mr. J ustice Lawrence 
mentioned several similar cases in 
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wliicli that course had been jDursued. 
A similar course seems to have 
been pursued with an order of the 
quarter sessions in i2. v. Justices 
of the West Riding of Yorkshire^ 
5 T. E. 629. In the case of R, v. 
Justices of Cheshire, 1 P. & D. 93, 
8 A. & E. 400, the question was a 
good deal discussed ; and it seems 
to have been admitted that affida- 
davits might be looked at for the 
purpose of showing a defect of 
jurisdiction. '^It cannot be dis- 
puted/’ says Mr. J ustice Coleridge 
in that case, “ that there are many 
cases in which affidavits may be 
looked at in order to ascertain 
whether there was jurisdiction or 
not; for suppose an order made, 
which was good on the face of it, 
but which was not made by a 
magistrate, it is clear that this 
fact may be shown to the court.” 
Accord. R. v. Sheffield and Man- 
chester Rail. Go., [11 A. & E. 194] ; 
and it seems to be settled by the 
later cases that a defect of juris- 
diction may be shown by affidavit, 
though the proceeding is so drawn 
up as to appear valid on the face 
of it. [See the judgments in] R. v. 
Bolton, 1 Q. B. 66 ; \The Whit- 
bury, &c.. Union Case, 4 E. & B. 
314 ; In re Penny, T E. & B. 660, 
where on certiorari an inquisition 
under the Lands Clauses Act, 1845, 
was quashed upon affidavits show^- 
ing that the jury in assessing the 
damages took into account an 
item which was not a subject 
for compensation within the act 
{flortimer v. 8. Wales RaiL Go., 


E. & E. 875) ; In re Hopldns, 
E. B. & E. 100; R. v. The Re- 
corder of Cambridge, 8 E. & B. 
637 ; R. V. Metropolitan Rail. 
Go., 32 L. J. Q. B. 367; Read er. 
Victoria Station and Pimlico 
Rail. Co., 32 L. J. Exch. 167] ; and 
R. V. Cheltenham Peeving Commis- 
sioners, 1 Q. B. 467, where the 
defect consisted in the ]3r®sence 
on the bench of interested parties 
as justices. On the other hand, 
nothing can be more common than 
to find it laid dowm that a convic- 
tion or order is conclusive of the 
matter stated in it for the piu’pose 
of showing a jurisdiction. See the 
judgment of Mr. Justice Patteson 
In re Clarice, 2 Q. B. 634. Pos- 
sibly the distinction may be be- 
tween cases in which the conviction 
or order is made by persons who 
are admitted to constitute a legal 
court, and who have stated facts 
which, on information being laid, 
or a case coming before them, 
■would be matter to be proved, 
and adjiidicated upon by them, 
and cases in which the objection 
is, that they are not a court at all, 
because not in fact magistrates, or 
because interested, because they 
sat out of the limit of their juris- 
diction, or for some other reason, 
striking at their existence as a 
court, so that the objection is not 
that the statement of a couii: is 
erroneous, but that the source of 
the statement is not a court at all. 
[See the judgment of Bramwell, 
B., In re Baker, 2 H. & K 219. 

But it may well be doubted 

T T 2 
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whether this distinction affords a 
sufficient test. There appears to 
be much difference of opinion 
amongst the judges upon this 
subject ; but it should seem that 
the Court of Queen’s Bench will 
on certiorari entertain affidavits 
where the conviction is good on 
the face of it, — not only to show 
that preliminary matters required 
to give the justice jurisdiction to 
enter upon an inquiry into the 
merits of the case, were wanting, 
see R, V. Bolton, 1 Q. B. 66 ; 
R. V. Badger, 6 E. & B. 13 ; R, v. 
Wood, 5 E. & B. 49 ; R. v. Justices 
of Totness, 2 L. M. & P. 230 ; the 
judgments in R, v. St Olavds 
District Board, 8 E. & B. 529 ; 
and In re Smith, 3 H. & N. 227 
— or that circumstances appeared 
in the course of the inquiry which 
ousted his jurisdiction, R. v. Run- 
neley, E. B. & E. 852 ; E. v. Crid- 
land, 7 E, & B. 352 ; R. v* 
Backhouse, SO L. J. M. C. 118 ; 
JB. V. Stimpson, 4 B. & S. 301 — 
but also that there was no evi- 
dence to prove some fact, the 
existence of which was essential 
to establish the offence charged. 
See R, V. Stimpson, per Blackburn, 
J. It must be remembered that 
before 11 & 12 Yict. c. 43, the 
evidence must have been set forth 
in the conviction, and if there was 
none to support some material 
part of the information, the con- 
viction would have been quashed, 
iJ. V. Smith, 8 T. E. 588. The 
alteration by -the statute of the 
forms of conviction, which dispenses 


with the necessity of setting forth 
the evidence, plainly does not nar- 
row the jurisdiction of the Court 
of Queen s Bench to quash writs 
void for matter of substance ; and 
in order to exercise this jurisdic- 
tion in respect of convictions bad 
for want of evidence, but drawn 
up according to the general form 
given by the statute, it is neces- 
sary that the court should receive 
affidavits. See the judgments in 
Bailey’s Oase, 3 E. & B. 607, 
where affidavits were admitted for 
the purpose of impeaching a con- 
viction under the Masters’ and 
Servants’ Act, 4 Geo. 4, c. 34, by 
showing that there was no evi- 
dence before the justices from 
which the relation of master and 
servant could be inferred. “Affi- 
davits,” said Pollock, C. B., In re 
Baker, 2 H. & N. 219, 223, “may 
be used for the purpose of show- 
ing that there was no evidence at 
ail, but if there is conflicting 
evidence, it is for the justice 
to decide upon it.” In In re 
Thompson, 6 H. & N. 193; 30 
L. J. M. C. 19, S. 0. ; where the 
prisoner had been charged with 
unlawfully assaulting and abusing 
Susannah H., and it was plain 
upon the evidence that if any 
offence, a rape or assault with 
intent to ravish had been com- 
mitted, yet the justices convicted 
the prisoner of a common assault, it 
appears to have been the opinion 
of Pollock, C. ' B., and Wilde, B., 
that the conviction was bad, be- 
cause the justices could not have 
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believed that only a common 
assault had been committed. But 
the court was divided, and WU- 
liavisoro v. Dutton, 3 B. & S. 821, 
may he considered a decision con- 
trary to that opinion. 

As a general rule the jurisdiction 
of justices to convict summarily 
ceases as soon as a claim of title 
in himself (though only colour- 
able, provided the right claimed 
be one known to the law) is hond 
fide ; made by the party against 
whom the proceeding is instituted. 
See R. V. Stwipson, 4 B. & S. 301, 
where it was held that there was 
not reasonable evidence on which 
the justices could find that the 
claim was not set up bond fide ; 
Hudson V. McRae, ibid,, 585 ; 
where the claim was made bond 
fide, but to a right impossible 
in law, and a conviction was up- 
held ; Leatt v. Vine, 30 L. J. M. 
C. 207 ; i2. V. Cridland, 7 E. & 
B. 853; Oormvell v. Sanders, 3 
B. & S. 206. This rule is ‘'not 
founded upon the existence of any 
clause in the act of parliament 
under which the proceeding is 
taken, as in the proceedings to 
enforce payment of church-rates 
and other similar cases, but on 
a general ]Drinciple of law.’’ Per 
Blackburn, J., ihid., 215 ; and see 
Williams v. Adams, 2 B. & S. 
342. In jR. V. Hiinneley, E. B. & 
E. 852, an order, made by justices 
for payment of a church-rate, 
under 53 Geo. 8, c. 127, which 
provides that if the validity of the 
rate be disputed, and the party 


disputing gives notice to the 
justices, they are to forbear giving 
judgment thereon, was quashed on 
affidavits showing that a reason- 
able objection had been made to 
the vahdity of the rate, notwith- 
standing which the justices pro- 
ceeded with the case, holding, 
groundlessly, that the objection 
was not made bond fide. Erie. J., 
said : “ Without coming to the 
much disputed point whether a 
fact which is in doubt is one 
which affects the jurisdiction in the 
first instance, or one upon which 
magistrates are to judge, I think 
this case is clear enough. The 
jurisdiction of the justices is to 
decide whether the rate is made 
and demanded. But then there 
is a collateral point on which the 
jurisdiction depends, that is, whe- 
ther the validity of the rate is dis- 
puted. If it is, the justices are to 
hold their hands. That is col- 
lateral to the merits ; and a matter 
on -which the jurisdiction depends. 
And as laid down in the judgment 
oiBunbury y. Fuller, 9Exch. 140, 
‘ it is a general rule that no court 
of limited jurisdiction can give 
itself jurisdiction by a mong de- 
cision on a point collateral to the 
merits of the case upon wdiich the 
limit to its jurisdiction depends.’ 
Then to take the simplest case : 
Suppose a judge with jurisdiction 
limited to a particular hundred, 
and a matter is brought before 
him as having arisen within it, 
but the party charged contends 
that it arose in another hundred 
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this is clearly a collateral matter 
independent of the merits ; on its 
being presented, the judge must 
not immediately forbear to pro- 
ceed, and must inquire into its 
truth or falsehood, and for the time 
decide it, and either proceed or 
not on the principal subject-matter 
according as he finds on that 
point; but this decision must be 
open to question, and if he has 
improperly either forborne or pro- 
ceeded on the main question in 
consequence of an error, on this the 
Court of Queen's Bench will issue 
its mandamus or prohibition to 
correct his mistake/' See further 
on this subject, Leatt v. Vine^ 30 
L. J. M. C. 207 ; Legge v. Pardoe, 
30 L. J. M. C. 108 ; In re Baker, E. 
B. & E. 862 ; and B. v. St. Olave’s 
District Board, 8 E. & B. 629 ; R. 
V. Runtsworth, 33 L. J. M. C. 131 ; 
Bw parte Mannering, 31 L. J. M. 
0. 153. 

Although the conviction may be 
quashed for want of evidence to 
support it, it by no means follows 
that the convicting justice will be 
liable to any action in respect of 
his erroneous judgment. See Som- 
merville v. Mirehouse, 1 B. & S. 
652 ; Givinne v. Poole, 2 Lutw. 387, 
cited in Kemp v. Neville, 10 C. B. 
jKT. S., at p. 550. Thus, in such 
a case as R. v. Runneley, the 
justices, it having been their duty 
there to form an opinion on the 
collateral question whether the 
validity of the rate was bond fide 
disputed {R. v. Wrottesley, 1 B. & 
Ad. 648, 651) were not liable to 


an action, unless they acted mth- 
out reasonable or probable cause 
in deciding that it was not bond 
fide disputed ; Pease v. Ohaytor, 3 
B. & S. 620. Further illustrations 
of the distinction will be found in 
the lucid judgment in that case of 
Blackburn, J., who cites there 
from the judgment of Parke, B., 
in Calder v. Ralhet, 3 Moo. P. C. 
28, 77 : It is well settled that a 
justice of the peace, acting judi- 
cially with a special authority, is 
not liable to an action of trespass 
for acting without jurisdiction, 
unless he had knowledge or means 
of knowledge of which he ought to 
have availed himself, of that which 
constitutes the defect of jurisdic- 
tion: OeleoiY. Hall, 2 H. & N. 379.] 
Assuming that a defect of juris- 
diction may in these cases be 
shown- by affidavit, every case, or 
almost every case of a defect of 
jurisdiction in the convicting 
magistrate or magistrates would 
be reviewable by certiorari; for 
though it is now usual* for the 
statute creating the offence to 
contain a clause taking away the 
certiorari, yet such clauses do not, 
generally speaking, apply to cases 
where there was no jurisdiction to 
convict, such cases not falling 
within the act of parliament at all, 
R. V. Justices of Somersetshire, 5 
B. & C. 816 ; R. v. Justices of the 
West Riding of Yorkshire, 5 T. R. 
629; R. V. Inhabitants of Great 
Marlow, 2 East, 244 ; \R. v. Wood, 
5 E. & B. 49 ; S. G, nom. R, v. 
Rose, 24 L. J. M. G 130] ; nor do 
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they apply to cases where the con- 
viction has been ohtBmedhy fraud, 
as when a maltster had by col- 
lusion, and for the purpose of exo- 
nerating himself from penalties, 
under 7 & 8 Geo. 4, c. 53, pro- 
cured the conviction of his servant, 
i?. V. Gillyard, 12 Q. B. 527. But 
there is a distinction between 
cases of a ^oant of jurisdiction 
and an irregularity in exercising 
it : in the former case the cer- 
tiorari lies notwithstanding the 
private clause, in the latter it is 
taken away. B, v. Bristol and 
Exeter Bail. Co., 1 P. & D. 170, 
note, 11 A. & E. 202 ; B. v. Shef- 
field and Manchester Bail. Go., 11 
A & E. 194 ; \B. v. Justices of 
Warwickshire, 6 E. & B. 837 ; 
Lalor V. Bland, 8 Irish 0. L. B. 
115]. In the former case, indeed, 
the court went to an extent which 
seemed likely very much to con- 
fine the appEcability of the writ 
oi certiorari ; they threw out the 
opinion that in cases wdiere the 
proceeding was merely irregular, 
the clause taking away the cer- 
tiorari applied, and that where it 
was void there was no occasion for 
it, and that the court would not 
grant it. However, in the latter 
case, they appear disposed to re- 
pudiate the application of this 
dEemma; at all events, in cases 
in w^hich the proceeding sought to 
be removed is not void on the, 
face of it, but is impugned by 
affidavit. And in B. v. Chelten- 
ham Paving Commissioners, 1 
Q. B. 467, it was distinctly held 


that in a case of malversation such 
a clause w’ ould not operate. 

However, where the justice or 
justices had jurisdiction, the court 
will not grant a certiorari to re- 
move the conviction or order upon 
a suggestion made by affidavit 
that they have exercised the juris- 
diction wrongly ; B. v. Justices of 
Cheshire, 1 P. & D. 88, 8 A. & E. 
398 ; B. V. St James's, Westmin- 
ster, 2 A & E. 241 ; for that would 
be to substitute the court above 
for the tribunal to which the statute 
has committed the inquiry. 

[So, in effect, justices were often 
obliged to determine finally diffi- 
cult points of law on questions of 
great general importance, without 
having sufficient materials, or time, 
for the purpose, and they could 
not obtain for their guidance any 
assistance by way of opinion, or 
decision, from the superior courts, 
see B. V. Dayman, 7 E. & B. 672 ; 
B. V. Paynter, Ibid. 328. This 
defect in the law has been reme- 
died by the J ustices’ Special Case 
Act, 20 & 21 Viet. c. 43, by which 
magistrates are enabled, and may 
be compelled, to state cases for 
the opinion of any of the superior 
courts. The 2nd section of this 
statute provides that after the 
hearing (Bradshaw v. Vaughton, 
SO L. J. 0. P. 93) and determina- 
tion (Davys v. Douglas, 4 H. & N. 
183; S. G 28 L. J. M. G 193) 
by a justice or justices of any in- 
formation or complaint which 
they have power to determine 
summanly (Toivnsend v. Beed, 
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10 C. B. N. S. 808 ; Ex parte May, 
2 B. & S. 426 ; 31 L. J. M. C. 161, 
S. 0.), either party to the proceed- 
ing may, if dissatisfied with the 
determination (Davys v. Douglas), 
as erroneous in point of law 
{Newman, app., Baker, resp., 8 C. 
B. N. S. 200 ; Taylor v. Smart, 31 
L. J. M. 0. 252 ; Hargreaves v. 
Taylor, 33 L. J. M. C. Ill), apply 
in writing within three days, to 
the justice or justices, to state and 
sign a case, setting forth the facts, 
and the grounds of the determina- 
tion, for the opinion of any one 
of the superior courts of law. 
Within three days after receiving 
the case the appellant is to trans- 
mit it (Banks v, Goodwin, 3 B. & 
S. 548 ; 32 L. J. Q. B. 87, S. G; 
Pennell v. Uxbridge, 31 L. J. M. 
G 92 ; Local Board, &c. of Glou- 
cester V. Gardner, 32 L. J. M. C. 
66) to the court named in his 
application, first giving (Ashdoion 
V. Curtis, 31 L. J. M. C. 216) 
written notice of the appeal (Crick 
V. Ochnand, Q. B. 17 Jan. 1863), 
with a copy of the case so written 
and signed, to the other party 
(As to these conditions to the 
right of appeal, see Peacock v. 
Wood, 4 0. B. N. S. 264 ; Morgan 
V. Edivards, 5 H. & N. 415 ; Syred 
V. Carruthers, E. B. & E. 469 ; 
Woodhouse v. Wood, Q. B. 21st 
Nov. 1859, 29 L. J. M. G 149.) 
By sect. 3 the appellant on apply- 
ing for the case (Chapman v. 
Robinson, E. & E. 25) must enter 
into a recognizance (Stanhope v. 
Thorsby, 35 L. J. M. 0.182) and pay 


certain fees, and then upon a con- 
dition being added to the recogni- 
zance for his appearance before 
the justices to abide by their 
judgment if unreversed, he will, 
if in custody, be entitled to his 
liberty. By sect. 4, the justices, 
if of opinion that the appli- 
cation is merely frivolous (and 
provided it was not directed by 
the attorney-general), may refuse 
to state the case ; but then by 
sect. 5, the Court of Queen's 
Bench may grant a rule calling 
upon them and the respondent to 
show cause why they should not 
do so, and may make the rule 
absolute, or discharge it with or 
without costs. By sect. 6 the 
court to which the case is trans- 
mitted may hear and determine 
the questions of law arising upon 
it (Governors, &c., of St James, 
Westminster v. Battersea, Over- 
seers of, C. P. 6 Jur. N. S. 100, 
Jones V. Taylor, 1 E. & E. 20), 
and reverse, affirm, or amend the 
determination, or remit the matter 
to the justices with the opinion of 
the court, or may make such other 
order in relation to the matter 
(Shctckell V. West, 29 L. J. M. C. 
45), and such orders as to costs 
as to the court shall seem fit ; 
and all such orders are final and 
conclusive on all parties. The 
same section provides that the 
justices are not to be liable for 
any costs of the appeal. (As to 
the costs of the appeal, see Ve- 
nables V. Hardman, E. B. & E. 
79.) By sect. 7 the case may 
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be remitted to tbe justices for 
amendment, Christie v. Guardians 
of 8t. Luke's j 8 E. & B. 992; 
Yorkshire Tire and Axle Co, v. 
Rotherman, &c., 4 C. B. N. S. 
S66 ; Rider v. Wood, 29 L. J. M. 
C. 1. By sect. 8 the powers given 
to the superior court may be ex- 
ercised by a judge of the court 
sitting in chambers in term time 
or in vacation. Sect. 9 authorises 
the justices to enforce any convic- 
tion or order, affirmed, amended, or 
made by the superior court, and 
exempts them from liability by 
reason of any defect in such con- 
viction or order ; see Waller v. 
G, W. Rail Co., 29 L. J. M. 0. 
107. By sect. 10 no certiorari or 
other writ is required for the re- 
moval of the conviction, order, 
or determination, in reference to 
which the case is stated. Sect. 
11 enables the superior courts to 
make rules for the practice and 
proceedings under the act. Sect. 
13 relates to recognizances taken 
under the act, and sect. 14 de- 
prives parties who appeal under 
the act, of their appeal to quarter 
sessions. In Luton Load Board 

of Health v. Davis, Q. B. 29 L. 
J. M. 0. 173, the court appears 
to have allowed an appeal, under 
this act, against the determination 
of justices not to issue a distress 
warrant for non-payment of an 
assessment to a rate which was 
good on the face of it, and had not 
been appealed against to quarter 
sessions ; but see Tb, 175, note 5, 
and the cases there noticed.] 
Though it has been endeavoiu'ed 


to show that the Queen’s Bench 
has a right in case of defect of 
jurisdiction to entertain the ob- 
jection founded upon such defect 
on affidavit, yet it must be ob- 
served that the court is not hound 
to do so upon certiorari; for a 
certiorari, as has been already 
pointed out, is a writ not of right, 
but in the discretion of the court 
to grant or to refuse ; (but see the 
judgment in Syrnonds v. Dims- 
dcde, 2 Exch. 533). And cases 
may occur in which, though there 
may have been a defect of jurisdic- 
tion, still the court may conceive 
that the interests of justice would 
be rather impeded than advanced 
by any summary interference on 
their part. In R. v. Justices of 
Cambridgeshire, 4 B. & Ad. 122, 
Mr. Justice Patteson said, With 
regard to the objections in point 
of jurisdiction, I protest against 
its being understood that we can 
on every occasion look into ex- 
trinsic matter on motions to bring 
up orders by certiorariL ""We 
must be cautious,” said Mr. Justice 
Coleridge, '' not to exceed our 
jurisdiction; and when we find 
there is a court of appeal below, 
to which the matter brought be- 
fore us on affidavit might have 
been carried, I think we are con- 
fined to objections appearing on 
the face of the order.” I do not 
understand these observations of 
the learned judges as importing 
that there are cases of a total 
defect of jurisdiction which the 
Court of Queen’s Bench has no 
power to entertain on affidavit, 
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but that the leaning of the court 
is against doing so, except where 
public justice would be thereby- 
furthered. See i£. V. Justices of 
Denhighshire, 1 B. & Ad. 616. 
See It, Y. South Holland Drain- 
age Committeemen j 1 P. & D. 79 ; 
R. V. Manchester and Leeds Rail, 
Co., 1 P. & D. 164. And that its 
disinclination to interfere is strong 
and uniform in cases where the 
legislature has provided another 
competent tribunal of appeal to 
which the question might be car- 
ried. See R. V. Justices of Mich 
cllesex, 9 A. & E. 548, last point. 
In Ex parte Lord Gifford, Carrow’s 
Sess. Cas. 490, Mr. Justice Wil- 
liams refused a certiorari on the 
ground that if the recognizance 
sought to be removed were void, 
the applicant might treat it ac- 
cordingly. It has not, however, 
been usual to refuse the vTit for 
this reason, which, since the 11 & 
12 Yict. c. 44, s. 2, prohibiting 
actions against justices, &c., for 
anything done under convictions 
or orders made without jurisdic- 
tion until they have been quashed, 
would scarcely be given in answer 
to an application to bring up a 
conviction or order to have them 
quashed for a defect of jurisdiction. 

In R. V. Justices of Cambridge- 
shire, 3 B. & A. 887;, Lord Den- 
man, in his judgment, suggested 
another ground on which an ap- 
phcation upon affidavit might pos- 
sibly be entertained. ^^I do not 
say,’’ said his lordship, that even 
on certiorari the court would not 
set aside an order if manifest 


frcoud were shown. That may 
be so. In R. v. The Justices of 
Somersetshire, 5 B. & C. 816, 
where a certiorari was applied for 
to remove an appointment of over- 
seers, on a suggestion of corrupt 
motives in the appointing magis- 
trates, the court refused a rule, 
saying that the parties complain- 
ing might appeal to the sessions, 
or move for a criminal informa- 
tion. Notwithstanding that re- 
fusal, however, I do not say that 
if corruption were clearly made 
out, the court would not, upon an 
application like this, declare the 
order invalidated by the fraud.” 
This observation of his lordship is 
consistent with the principle laid 
down by Be Grey, C. J., in the 
Duchess of Kingston's Case, post, 
volume 2, where his lordship ob- 
served that “ fraud is an extrinsic 
collateral act which vitiates the 
most solemn proceedings of courts 
of justice.” Lord Coke says, it 
avoids all judicial acts, ecclesi- 
astical or temporal.” [See Shed- 
den V. Patrich, 1 Macq. H. of 
Lords C. 535 ; and the nullity of 
the judgment or decree obtained 
by.it, though the judgment or 
decree has not been set aside or 
reversed, may be alleged in a col- 
lateral proceeding, see the opinion 
of Willes, J., in R, v. Saddlers' 
Co , ; 3 El. & El. 42 ; 10 H. of L. 
Ca. 404; 32 L. J. Q. B. 347.] 
And see R. v. Gillyard, ante, 695, 
where fraud being sho-wn, a con- 
viction obtained by means thereof 
was brought up by certiorari and 
quashed. 
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m B. R. CAM. SCACa. ET DOM. PROG. 

[eepoeted 2 t. e. 63 ; 1 h. bl. 357 ; and 6 east, 21.] 

The vendee of goods may, hy assignment of the hills of 
lading to a bona fide transferee, defeat the vendor's 
right to stop them in transitu, in case of the vendee's 
insolvency. 

The consignor may stop goods in transitu before they get 
into the hands of the consignee, in case of the in- 
solvency of the consignee : hut, if the consignee assign 
the hills of lading to a third -person for a valuable 
consideration, the right of the consignor, as against 
such assignee, is divested. There is no distinction 
between a bill of lading indorsed in blank, and an 
indorsement to a particular person. 

Trover for a cargo of corn. Flea, the general issue. 
The plaintiffs, at the trial before Bidler, J., at the Guild- 
hall sittings after last Easter Term, gave in evidence that 
Turing and Son, merchants at Middlehurg, in the province 
of Zealand, on the 22nd of July, 1786, shipped the goods 
in question on board the Endeavour for Liverpool, by the 
order and directions and on the account of Freeman, of 
Rotterdam. That Holmes, as master of the ship, signed 
four several bills of lading for the goods in the usual form 
unto order or assigns: two of which were indorsed by 
Turing and Son, in blank, and sent, on the 22nd of July, 
1786, by them to Freeman, together with an invoice of 
the goods, who afterwards received them ; another of the 
bills of lading was retained by Turing and Son ; and the 
remaining one was kept by Holmes. On the 25th of 
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July, 1786, Turing and Son drew four several bills of 
exchange upon Freeman, amounting in the whole to 477Z., 
in respect of the price of the goods, which were afterwards 
accepted by Freeman. On the 25th of July, 1786, Free- 
man sent to the plaintiffs the two bills of lading, together 
with the invoice which he had received from Turing and 
Son, in the same state in which he received them, in 
order that the goods might be taken possession of and 
sold by them on Freeman’s account; and on the same 
day Freeman drew three sets of bills of exchange to the 
amount of 5201. on the plaintiffs, who accepted them, and 
have since duly paid them. The plaintiffs are creditors 
of Freeman to the amount of 54i2l. On the 15th of 
August, 1786, and before the four bills of exchange 
drawn by Turing and Son on Freeman became due, 
Freeman became a bankrupt: those bills were regularly 
protested, and Turing and Son have since been obliged, 
as drawers, to take them up and pay them. The price of 
the goods so shipped by Turing and Son is wholly unpaid. 
Turing and Son, hearing of Freeman’s bankruptcy on the 
21st of August, 1786, indorsed the bill of lading so 
retained by them to the defendants, and transmitted it to 
them, with an invoice of the goods, authorising them to 
obtain possession of the goods on account of, and for the 
use and benefit of, Turing and Son, which the defendants 
received on the 28th of August, 1786. On the arrival of 
the vessel with the goods at Liverpool^ on the 28th of 
August, 1786, the defendants applied to Holmes for the 
goods, producing the bill of lading, who thereupon delivered 
them, and the defendants took possession of them for and 
on account of, and to and for the use and benefit of, Turing 
and Son. The defendants sold the goods on account of 
Turing and Son, the proceeds whereof amounted to 5571. 
Before the bringing of this action the plaintiffs demanded 
the goods of the defendants, and tendered to them the 
freight and charges ; but neither the plaintiffs nor Freeman 
have paid or offered to pay the defendants for the goods. 
To this evidence the defendants demurred; and the plain- 
tiffs joined in demurrei*. 
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This was argued in last Trinity Term by Ersldne in 
support of the demurrer, and Manly against it ; and again, 
on this day, by Shepherd, in support of the demurrer, and 
Bearer oft contra. 

Shepherd (a), after observing that, as the defendants 
were the agents' of Turing and Son, the general question 
was to be considered as between the consignor and the 
indorsee of the bill of lading, contended, first, that, as 
between the vendor and vendee of goods, the former has 
a right to stop the goods in transitu, if the latter become 
insolvent before the delivery of them. And, secondly, 
that such right cannot be divested by the act of the 
vendee’s indorsing over the bill of lading to a third 
person. The first question has been so repeatedly deter- 
mined, that it is scarcely necessary to cite any authorities 
in support of it. (The plaintiff’s counsel admitted the 
position.) Then, in order to determine the second, it is 
material to consider the nature of a bill of lading. A 
bill of lading cannot by any means be construed into a 
contract on the part of the consignor to deliver the goods 
mentioned in it to the consignee; it is only an under- 
taking by the captain to deliver the goods to the order of 
the shipper. As between the consignor and consignee, it 
is a bare authority to the captain to deliver, and to the 
consignee to receive them. * That this is the true nature 
of a bill of lading appears from all the writers upon mer- 
cantile law, as Molloy, Postlethwayte, and Beawes. If it 
be any other sort of instrument, it must be contended to 
amount to a contract by the consignor to deliver the 
goods to the consignee ; but no such contract arises upon 
it, because the consignor is not even a party to it ; and 
no action could be framed upon it against the consignor. 
Then, if it be only a bare authority to the one to carry, 
and to the other to receive the goods, the consignee 
cannot transfer a gi*eater right than he has ; neither can 
the right of the consignor be divested by the act of the 
consignee. If a bill of lading be a negotiable instrument, 
and convey an indefeasible property in the goods, it must 
be so by the custom of merchants; but such custom is 


{a) As the 
second argu- 
ment, T;vith the 
judgment of 
the court, com- 
prehended 
everything that 
■was said upon 
the subject, 
the former 
argument is 
omitted. 
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(h) Sittings at 
Cruildhall, cor. 
Lord Mans- 
field, Tr. 1778. 


not to be found in any of the books treating upon the 
subject. There are cases which establish a contrary 
doctrine^ in which the courts have held that the rights of 
the assignees are the same as the rights of the original 
consignees. It cannot, indeed, be disputed but that, as 
between the consignee and the indorsee, the indorsement 
of a bill of lading is a complete transfer of the property 
which the consignee has in it ; but the cases go no 
further. The case of Soiee and Prescot {a) is precisely 
similar to the present. There the bill of lading was 
indorsed in blank,' and afterwards indorsed over by the 
consignee to his assignees : those assignees were some of 
the defendants in that suit, and they stood in the same 
situation with the present plaintiffs. In that case, before 
the goods arrived, and after the indorsement of the bill of 
lading by the consignee, the consignee having become a 
bankrupt, the goods were stopped in transits by order 
of the consignor, by an indorsement of the bill of lading, 
which was left with him, to another of the defendants : 
there Lord Hardwiche decreed that the indorsement did 
not absolutely transfer the property in the goods, in the 
event of the consignee's becoming a bankrupt before the 
arrival of the goods ; that as the goods had been stopped 
in transits, by order* of the consignor, he had a right to 
detain them till the sum which he was in advance to' the 
consignee on account of them was paid ; and that the sur- 
plus arising from the produce of the goods should 'be paid 
to the indorsees of the consignee.. Now, unless Lord 
Hardwiche had been of opinion that the indorsement by 
the consignee did not absolutely transfer the property in 
the goods, he would have decreed that the indorsees should 
have been first paid the money which they had advanced 
upon the credit of the bill of lading, and then that the sur- 
plus should have been paid to the consignor ; but instead 
of that, he gave a priority to the consignor. This doctrine 
is not only laid down in a court of equity, but confirmed 
in a court of law in the case of Savignac and Gwff(b), 
where the same question was tried between the same 
parties as at present. There Salvetti, a merchant in 
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Italy, consigned a quantity of skins to Lingliam, residing 
in London, and sent kiin a bill of lading indorsed in 
blank. Linghain, tbe consignee, indorsed it to Savignac 
for a valuable consideration, at the invoice price, showing 
him at the same time the letters of advice and the bills of 
parcels. The consignee not accepting the bills of exchange 
which the consignor had drawn u 2 Don him for the amount 
of the goods, the consignor indorsed the bill of lading 
remaining in his hands to Cuff, the defendant, with orders 
to seize the goods before they got into the hands of the 
consignee, which he did ; and the action was brought 
against him by the indorsee of the consignee to recover 
the value of the goods. Wallace, Solicitor-General, there 
argued that by the indorsement of the bill of lading the 
property was transferred. But Lord Mansfield was of 
opinion, that the consignor had a right to stop the goods 
in transits in case of the insolvency of the consignee, and 
that the plaintiff, standing in the same situation with the 
original consignee, had lost his lien. Lord Mansfield was 
first of opinion, that there w^as a distinction between bills 
of lading indorsed in blank and otherwdse ; but he after- 
wards abandoned that ground. But in that case, as the 
consignor had in point of fact received 150Z. from the 
consignee, there was a verdict for the j)laintiff for that 
sum. So that the result of the verdict w^as, that the 
consignor was entitled, under those circumstances, to 
retain all the goods consigned, deducting only the sum 
which he had actually received for part. Both these 
cases establish the construction of the bill of lading 
contended for : and it is to be observed that the verdict 
in the latter one was acquiesced in. And indeed to 
construe it otherwise would be opening a great door to 
fraud, and would be placing the indorsee of a consignee 
of a bill of lading in a better situation than the consignee 
himseK in case of his insolvency. Suppose the consignee 
assign over to a third person, who beoomes insolvent be- 
fore the delivery of the goods, such assignee would then, 
notwithstanding his insolvency, have a right to get the 
goods into his possession ; for if the act of indorsement 


Argument for 
the defendants. 
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Atgumentfor absolutely divests the property out of the consignor, he 
the defendants. never afterwards get possession of the goods again ; 

or else this consequence would follow, that vendor would 
have a right to seize the goods in transitu till the in- 
dorsement, by which his right would be divested, and 
that by the act of insolvency of the indorsee it would be 
revested. This has never been considered to be the same 
sort of instrument as a bill of exchange ; they are not 
assimilated to each other in any treatise upon the subject: 
nay, bills of exchange are said to be sui juris. In their 
nature they are different : a bill of exchange always im- 
ports to be for value received ; but the very reverse is the 
case with a bill of lading. For in few, if any, instances, 
is the consignor paid for his goods till delivery ; and bills 
of exchange were first invented for the purpose of remit- 
ting money from one country to another, which is not 
the case with bills of lading. As to the case of Wright 
(a) 4 Burr. and Campbell (a), which may be cited on the other side, 
it will perhaps be said that the court awarded a new trial 
only on the ground of fraud : but non constat that, if there 
had been no suspicion of fraud, a new trial would not have 
been granted. So that the law cannot be considered to 
have been decided in that case ; for when a new trial is 
moved for, if the facts warrant it, the court awards a new 
trial without going into the law arising upon those facts. 
In such cases the law is still left open to be considered 
on a different finding ; since it would be nugatory to 
determine the point of law, which may not perhaps be 
applicable to the facts when found. At the most, there 
is only an inference of law to be drawn from that case, 
which is not sufficient to overturn established principles. 
Besides, this case is distinguishable from that ; for there 
it appeared that the consignee was the factor of the con- 
signor, and as such might bind his principal by a sale. 
Argument for Bearcroft, contrdb, — The question is, whether the bond 
the plaintiffs. indorsement for a valuable consideration of a bill of 

lading to a third person is not an absolute transfer of the 
whole property ? This question is of infinite importance 
to the mercantile world, and has never yet been put in a 
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way to receive a solemn decision in a court of law. For 
at most it has only been considered in a court of equity 
upon equitable principles, or at Nisi Prius in a case the 
coiTect state of which is to be doubted. The form of the 
bill of lading is material to be attended to in determining 
this case ; it is, that the goods are to be delivered “ to 
order or to assigns ; ” therefore, on the very face of the 
instrument, there is an authority to the captain to deliver 
them to the consignee or to his assigns; and the question 
here is, who are his assigns ? As between the consignor 
and consignee the rule contended for is not now to be 
disputed, since it has been confirmed by so many autho- 
rities ; though, perhaps, it were much to be wished that 
it had never been established : but there will be danger 
in extending it farther. With respect to the case of Snee 
and Prescot, when it is considered who were the parties 
to the cause, in what court, and upon what principles it 
was decided, it will not be found sufficient to determine 
the present case. The actors, the plaintiffs, were not the 
innocent purchasers of a bill of lading ; they were the 
assignees of a bankrupt, and prayed by their bill to get 
possession of the goods, notwithstanding they had not 
paid for them. But this is a case between the consignor 
and third persons who have paid a valuable consideration 
for the goods ; that case was likewise in a court of equity, 
where the leading principle is, that he luho seeks equity, 
must first do ^uhat is equitable ; there too the decision 
was founded, in some measure, on the custom of the Leg- 
horn trade, and the construction of the statute relating 
to mutual credit; so that there were united a number 
of circumstances which, taken altogether, induced Lord 
Hardwickds decree, and which do not exist in the present 
case. And it is to be remarked that Lord Hardioicke, 
thinking it a harsh demand against the consignors, said, 
he would lay hold on anything to save the advantage 
which the consignors had, by regaining the possession of 
the goods before they got into the hands of the indorsees 
of the consignee. Then, as to the case of Savignac v. 
Cuff, that had not even the authority of a Nisi Prius 
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determiaation. Lord Mansfield gave no opinion upon 
this question ; for though he said there was no doubt but 
that, as between the vendor and the vendee, the former 
might seize the goods hi transitu, if the latter became 
insolvent before they were delivered, yet there he stopped : 
so that the inclination of his mind may be presumed to 
have been against extending the rule. And, after all, the 
whole circumstances of that case were left to the con- 
sideration of a jury. Since Lord Raijmond^ s time (a) it 
has been taken to be clear and established law that a 
general indorsement of a bill of lading does transfer the 
property. And Holt, C. J., then said '' that a consignee 
of a bill of lading has such a property as that he may 
assign it over.” It has now been contended that the right 
of the consignor ought not to be divested by the act of 
the consignee : but it is not by the act of the consignee 
alone ; for the consignor has by his own act enabled the 
consignee to defeat his right. If he had been desirous 
of restraining the negotiability of the bill of lading, instead 
of making a general indorsement, he should have made a 
special indorsement to his own use. And then the holder 
of the bill of lading would have been considered as a 
trustee for the consignor. The custom of merchants has 
established that the delivery of a bill of lading transfers 
the whole property, Evans v. Martlett, 1 Lord Raym. 
271 ; Wright v. Canifibell, 4 Burr. 2046 ; and Caldivell v. 
Ball, ante, 1 vol. [T. R,], 205 (6). Then it has been said, 
that a bill of lading is not transferable like a bill of 
exchange : but the custom of merchants has made that 
transferable which in its nature perhaps is not so ; and 
the cases above referred to decide that point. Though a 
new trial in the case of Wright v. Campbell was granted 
on a suspicion of fraud, and the law was not expressly 
adjudged ; yet from what was said by the Court it may 
be collected that no new trial would have been awarded; 
if no fraud had existed ; and the opinion of Lord Mans- 
field, as far as it goes, is expressly in point. But, above 
all arguments, puVic convenience ought to have a con- 
siderable influence n the decision of this question. By 
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the constant course and the universal consent and opinion 
of merchants, hills of lading are negotiable ; it is highly 
convenient to trade that they should be so ; and if this 
case should be determined against the plaintiffs, one of 
the principal currents of trade will be stojoped : besides, it 
will be a hardship on an innocent vendee. 

Shepherd^ in reply. — Though there may be some hard- 
ship on the vendee if he be to suffer, yet the hardship 
would be equally great on the vendor, who Avould by a 
decision against him be compelled to deliver up the pos- 
session of his goods, though at the time of the delivery 
he knew that he should not receive any consideration for 
them. But convenience requires that, if one of these two 
innocent persons must suffer, the loss should be sustained 
by the consignee. For when a vendor consigns his goods, 
he knows that by the general law he has a right to stop 
them in transitu, if the consignee become insolvent 
before delivery. But when an indorsee takes an assign- 
ment of a bill of lading, he takes it with the knowledge of, 
and subject to, that general right which the vendor has. 
Though the case of Snee v. Frescot was determined in a 
court of equity, yet that court could not alter the effect 
and nature of a legal instrument; which it must have 
done in that case if the right of an indorsee is to be pre- 
ferred to the consignor. Suppose A. sends a bill of lading 
of goods to B., and the goods themselves are in fact never 
sent out of his possession ; if the indorsement of the bill 
of lading can be said to transfer the property, the indorsee 
would have a right to recover the goods as against the 
Original consignor, who had never parted with the posses- 
sion of them. So that the rule contended for would not 
only divest the right which the consignor has to seize the 
goods in transitu, but would also compel him to part with 
his goods, without receiving any consideration, although 
he had never relinquished the possession. The meaning 
of the dictum of Lord Holt, in Evans v. Martlett, is only 
that the consignee may assign over that right which he 
has. The case of Oakhvell v. Ball was merely a question 
between two solvent indorsees, both of whom had an 
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equitable title ; and that case only decided that he who 
first got possession of one of the bills of lading was 
entitled to the goods; and there, too, the Court deter- 
mined in favour of him who had the possession. 

Ashhurst, J. — As this was a mercantile question of very 
great importance to the public, and had never received a 
solemn decision in a court of law, we were for that reason 
desirous of having the matter argued a second time, rather 
than on account of any great doubts which we entertained 
on the first argument. We may lay it down as a broad 
general principle, that wherever one of two innocent per- 
sons must suffer by the acts of a third, he who has enabled 
such third person to occasion the loss must sustain it.^ 
If that be so, it will be a strong and leading clue to the 
decision of the present case. It has been argued, that it 
would be very hard on a consignor, who had received no 
consideration for his goods, if he should be obliged to 
deliver them up in tjase of the insolvency of the consignee, 
and come in as a creditor under his commission for what 
he can get. That is certainly true : but it is a hardship 
which he brings upon himself. When a man sells goods, 
he sells them on the credit of the buyer : if he deliver the 
goods, the property is altered, and he cannot recover them 
back again, though the vendee immediately become a 
bankrupt. But where the delivery is to be at a distant 
place, as between the vendor and vendee, the contract is 
ambulatory till delivery; and therefore, in case of the 
insolvency of the vendee in the meantime, the vendor may 
stop the goods in transitu. But, as between the vendor 
and third persons, the delivery of a bill of lading is a 
delivery of the goods themselves ; if not, it would enable 
the consignee to make the bill of lading an instrument of 
fraud. The assignee of a bill of lading trusts to the in- 
dorsement ; the instrument is in its nature transferable ; 
in this respect, therefore, this is similar to the case of a 
bill of exchange. If the consignor had intended to re- 
strain the negotiability of it, he should have confined the 
delivery of the goods to the vendee only : but he has 
made it an indorsable instrument. So it is like a bill of 
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exchange ; in which case, as between the drawer and the 
payee, the consideration may be gone into, yet it cannot 
between the drawer and the indorsee ; and the reason is, 
because it would be enabling either of the original parties 
to assist in a fraud. The rule is founded purely on prin- 
ciples of law, and not on the custom of merchants. The 
custom of merchants only establishes that such an instru- 
ment may be indorsed ; but the effect of that indorsement 
is a question of law, which is, that as between the original 
parties the consideration may be inquired into ; though 
when third persons are concerned, it cannot. This is also 
the case with respect to a bill of lading. Though the bill 
of lading in this case was at first indorsed in blank, it is 
precisely the same as if it had been originally indorsed to 
this person ; for when it was filled up with his name, it 
was the same as if made to him only. Then what was 
said by Lord Mansfield in the case of Wright v. Oamphell 
goes the full length of this doctrine : If the goods be 
bond fide sold by the factor at sea, (as they may be where 
no other delivery can be given,) it will be good notwith- 
standing the statute 21 Jac. 1, c. 19. The vendee shall 
hold them by virtue of the bill of sale, though no actual 
possession is delivered : and the owner can never dispute 
with the vendee, because the goods were sold bond fide, 
and by the o^vner’s own authority. Now in this case the 
goods were transferred by the authority of the vendor, 
because he gave the vendee a power to transfer them ; 
and being sold by his authority, the property is altered. 
And I am of opinion that this right of the assignee could 
not be divested by any subsequent circumstances. 

Bvbller, J. — This case has been very fully, very elabo- 
rately, and very ably argued, both now and in the last 
term ; and though the former arguments on the part of 
the defendant did not convince my mind, yet they stag- 
gered me so much that I wished to hear a second argu- 
ment. Before I consider the effect of the several autho- 
rities which have been cited, I will take notice of one 
circumstance in this case which is peculiar to it ; not for 
the purpose of founding my judgment upon it, but because 
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I would Bot have it supposed in any future case that it 
passed unnoticed, or that it may not hereafter have any 
effect which it ought to have. In this case it is stated 
that there were four bills of lading : it appears by the 
books treating on this subject, that according to the 
common course of merchants there are only three ; one of 
which is delivered to the captain of the vessel, another is 
transmitted to the consignee, and the third is retained by 
the consignor himself, as a testimony against the captain 
in case of any loose dealing. Now, if it be at present the 
established course among merchants to have only three 
bills of lading, the circumstance of there being a fourth 
in this case might, if the case had not been taken out 
of the hands of the jury by the demurrer, have been 
proper for their consideration. I am aware that that 
circumstance appears in the bill, on which is written, '' in 
witness the master hath affirmed to four bills of lading, 
all of this tenor and date.” But we all know that it is not 
the practice either of persons in trade or in the profession 
to examine very minutety the words of an instrument 
which is partly printed and partly written ; and if we only 
look at the substance of such an instrument, this may be 
the means of enabling the consignee to commit a fraud on 
an innocent person. Then how stood the consignee in this 
case 1 He had two of the bills of lading, and the captain 
must have a third ; so that the assignee could not imagine 
that the consignor had it in his power to order a delivery 
to any other person. But I mean to lay this circumstance 
entirely out of my consideration in the present case, which 
I think turns wholly on the general question : and I make 
the question even more general than was made at the bar, 
namely, whether a hill of lading is by law a transfer of the 
property t This question has been argued upon authorities ; 
and before I take notice of any particular objections which 
have been made, I will consider those authorities. The 
principal one relied on by the defendants is that of Snee v. 
Prescot. Now, sitting in a court of law, I should think it 
quite sufficient to say, that that was a determination in a 
court of equity, and founded on equitable principles. The 
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leading maxim in that court is, that he who seeks equity Judgments in 
must first do equity. I am not disjDOsecl to find fault -"svith h 

that determination as a case in equity ; but it is not suffi- 
cient to decide such a question as that now before us. Lord 
Hardivicke has, with his usual caution, enumerated every 
circumstance which existed in the case : and, indeed, he 
has been so particular, that if the printed note of it be 
accurate, which I doubt, it is not an authority for any case 
which is not precisely similar to it. The only point of law 
in that case is upon the forms of the bills of lading ; and 
Lord Hardivicke thought there was a distinction between 
bills of lading indorsed in blank, and those indorsed to 
particular persons : but it was properly admitted at the 
bar that that distinction cannot now be supported. Thus 
the matter stood till within these thirty years ; since 
that time the commercial law of this country has taken a 
very different turn from what it did before. We find in 
Snee v. Prescot that Lord Havdwicke himself was proceed- 
ing wdth great caution, not establishing any general prin- 
ciple, but decreeing on all the circumstances of the case 
put together. Before that period we find that in courts 
of law all the evidence in mercantile cases was thrown 
together ; they were left generally to a jury, and they 
produced no established lorinciple. From that time w^e 
all know^ the great study has been to find some certain 
general princqDles, which shall be known to all mankind, 
not only to rule the particular case then under consi- 
deration, but to serve as a guide for the future. Most of 
us have heard these principles stated, reasoned upon, 
enlarged, and explained, till we have been lost in admira- 
tion at the strength and stretch of the human under- 
standing. And I should be very sorry to find myself 
under a necessity of differing from any ’ case on this 
subject which has been decided by Lord Mansfield^ who 
may be truly said to be the founder of the commercial 
law of this country, I hope to show, before I have 
finished my judgment, that there has been no incon- 
sistency in any of his determinations : but if there had, 
if I could not reconcile an opinion Avhich he had de- 
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livered at Nisi Prius with his judgment in this court, 
I should not hesitate to adopt the latter in preference to 
the former ; and it is but just to say, that no judge ever 
sat here more ready than he was to correct an opinion 
suddenly given at Nisi Prius. First, as to the case of 
Wright V. Campbell, that was a very solemn opinion de- 
livered in this court. In my opinion that is one of the 
best cases that we have in the law on mercantile subjects. 
There are four points in that case, which Lord Mansfield 
has stated so extremely clear that they cannot be mis- 
taken : The first is, what is the case as between the owner 
of the goods and the factor ; the second, as between the 
consignor and the assignee of the factor with notice ; 
thirdly, as between the same parties without notice ; and, 
fourthly, as to the nature of a bill of sale of goods at sea 
in general. It is to be recollected that the case of Wright 
V. Campbell was decided by the judge at Nisi Prius upon 
the ground that the bill of lading transferred the whole 
property at law : and when it came before this court on a 
motion for a new trial, Lord Mansfield confirmed that 
opinion ; but a new trial was granted on a suspicion of 
fraud : therefore it is fair to infer, that if there had been 
no fraud, the delivery of the bill of lading would have 
been final. If there be fraud, it is the same as if the 
question were tried between the consignor and the original 
consignee. According to a note of Wright v. Campbell, 
which I took in court. Lord Mansfield said, that since the 
case in Lord Raymond, it had always been held that the 
dehvery of a biU of lading transferred the property at 
law ; if so, every exception to that rule arises from 
equitable considerations which have been adopted in 
courts of law. The next case is that of Savignac v. Cuff, 
the note of which is too loose to be depended upon : but 
there is a circumstance in that case whick might afford 
ample ground for the decision ; for I cannot suppose that 
Lord Mamfield had forgotten the doctrine which he laid 
down in this court in Wright v. Campbell. There he 
observed very minutely on what did not appear at the 
trial, that no letters were produced, and that no price was 
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fixed for tlie goods : but in Savignac v. Cliffy the plaintiff 
had not only the bills of lading and the invoice, but he 
had also the letters of advice, from which the real trans- 
action must have appeared ; and if it appeared to him 
that Selvetti had not been paid for the goods, that might 
have been a ground for the determination. The case of 
Hunter v. Beal (a) does not come up to tbe point now in 
dispute; it only determines what is admitted, that, as 
between the vendor and vendee, the property is not 
altered till delivery of the goods. With respect to the 
case of Stokes v. La Riviere (&), perhaps there may be 
some doubt about the facts of it : however, it was deter- 
mined upon a different ground ; for the goods were in the 
hands of an agent for both parties : that case, therefore, 
does not impeach the doctrine laid down in Wright v. 
Campbell. It has been argued at the bar, that it is 
impossible for the holder of a bill of lading to bring an 
action on it against the consignor: perhaps that argu- 
ment is well founded : no special action on the bill of 
lading has ever been brought ; * for if the bill of lading 
transfer tbe property, an action of trover against the 
captain for non-dehvery, or against any other person who 
seizes the goods, is the proper form of action. If an 
action be brought by a vendor against a vendee, between 
whom a bill of lading has passed, the proper action is for 
goods sold and delivered. Then it has been said that no 
case has yet decided that a bill of lading does transfer the 
property : but in answer to that it is to be observed, that 
all the cases upon the subject — Evans v. Martlett, Wright 
v. Campbell, and Caldioell v. Ball, and the universal under- 
standing of mankind — ^preclude that question. The cases 
between the consignor and consignee have been founded 
merely on principles of equity, and have followed up the 
principle of S7iee v. Prescot; for if a man has bought 
goods and has not paid for them, and cannot pay for 
them, it is not equitable that he should prevent the con- 
signor from getting his goods back again, if he can do it 
before they are in fact delivered. There is no weight in 
the argument of hardship on the vendor : at any rate that 
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is a bad argument in a court of law ; but in fact there is 
no hardship on him, because he has parted with the legal 
title to the consignee. An argument was used with 
respect to the difficulty of determining at what time a bill 
of lading shall be said to transfer the property, especially 
ill a case where the goods were never sent out of the 
merchant’s warehouse at all: the answer is, that under 
those circumstances a bill of lading could not possibly 
exist, if the transaction were a fair one ; for a bill of 
lading is an acknowledgment by the captain, of having 
received the goods on board his ship : therefore it would 
be a fraud in the captain to sign such a bill of lading, if 
he had not received goods on board ; and the consignee 
would be entitled to his action against the captain for the 
fraud. As the plaintiflf in this case has paid a valuable 
consideration for the goods, and there is no colour for 
imputing fraud or notice to him, I am of opinion that he 
is entitled to the judgment of the Court. 

Orose, J. — After this case has been so elaborately 
spoken to by my brethren, it is not necessary for me to 
enter fully into the question, as I am of the same opinion 
with them. But I think that the importance of the 
subject requires me to state the general grounds of my 
opinion. I conceive this to be a mere question of law, 
whether, as between the vendor and the assignee of the 
vendee, the bill of lading transfers the property. I think 
that it does. With respect to the question as between 
the original consignor and consignee, it is now the clear, 
known, and established law that the consignor may seize 
the goods in tmnsitu, if the consignee become insolvent 
before the delivery of them. But that was not always the 
law. The first case of that sort was that of Wiseonaii v. 
Vcmdeputt in Chancery (a), when, on the first hearing, the 
Chancellor ordered an action of trover to be brought, to 
try whether the consignment vested the property in the 
consignees ; and it was then determined in a court of law 
that it did ; but the Court of Equity thought it right to 
interpose and give relief: and since that time it has 
always been considered, as between the original parties, 
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that the consignor may seize the goods before they are 
actually delivered to the consignee in case of the insol- 
vency of the consignee. But this is a question between 
the consignor and the assignee of the consignee, who do 
not stand in the same situation as the original parties. A 
bill of lading carries credit with it; the consignor by his 
indorsement gives credit to the bill of lading, and on the 
faith of that, money is advanced. The first case that I find 
where an attempt was made to introduce the same law 
between the consignor and the indorsee of the consignee, 
is that of Snee v. Prescot ; but as my brother Buller has 
already made so many observations on that case, it would 
be but repetition in me to go over them again, as I en- 
tirely agree with him in them all, as well as in those 
which he made on the other cases. Therefore I am of 
opinion that there should be judgment for the plaintiff. 

Judgment for the plaintiff (a). 


MASON AND OTHERS V, LICKBARROW AND OTHERS, IN 
THE EXCHEQUER CHAMBER, IN ERROR. 

The defendants in the ovigUml action, having brought 
a ivrit of error in the Exchequer Ghamher, after tivo 
arguments, the folloiving judgment of that court ivas 
then delivered by 

Lord Loughborough. — This case comes before the court 
on a demurrer to the evidence ; the general question, 
therefore, is, whether the facts offered in evidence by the 
plaintiffs in the action are sufficient to warrant a verdict 
in their favour \ 

The facts are shortly these : On the 22nd of July, 1786, 
Messrs. Turing's shipped on board the ship Endeavour, of 
which Holmes was master, at Middlebiirgh, to be carried 
to .Liverpool, a cargo of goods by the order and directions 
and on the account of Freeman, of Rotterdam, for which, 
of the same date, bills of lading were signed on behalf of 
the master, to deliver the goods at Liverpool, specified to 
be shipped by Tarings to order or to assigns. On the 
same 22nd of July, two of the bills of lading, indorsed in 
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blank by Turings, were transmitted by them, together 
with an invoice of the goods, to Freeman at Rotterdam, 
and were duly received by him, that is, in the coui'se of 
post, one of the bills being retained by Turings. I take 
no notice of there being four bills of lading, because on 
that circumstance I lay no stress. On the 25th of July, 
bills of exchange for a sum of 477^., being the price of 
the goods, were drawn by Turings, and accepted by 
Freeman at Rotterdam; and Freeman on the same day 
transmitted to the plaintiffs in the action, merchants at 
Liverpool, the bills of lading and invoice, which he had 
received from Turings, in order that the goods might be 
sold by them on his account ; and of the same date 
drew upon them bills to the amount of 520^., which were 
duly accepted, and have since been paid by them ; and 
for which they have never been reimbursed by Freeman, 
who became a bankrupt on the 15th of August following. 
The bills accepted by Freeman, for the price of the goods 
shipped by Turings, had not become due on the 15th of 
August, but on notice of his bankruptcy they sent the 
bill of lading which remained in their custody to the 
defendants at Liverp>ool, with a special indorsement to 
deliver to them and no other : which the defendants 
received on the 28th of August, 1786, together with the 
invoice of the goods and a power of attorney. The ship 
arrived at Liverpool on the 28th of August, and the goods 
were delivered by the master, on account of Turings, to 
the defendants, who, on demand and tender of freight, 
refused to deliver the same to the plaintiffs. 

The defendants, in this case, are not stakeholders, but 
they are in effect the same as Turings, and the possession 
they have got is the possession of Turings. The plaintiffs 
claim under Freeman; but though they derive a title 
under him, they do not represent him, so as to be answer- 
able for his engagements ; nor are they affected by any 
notice of those circumstances which would bar the claim 
of him or of his assignees. If they have acquired a legal 
right, they have acquired it honestly; and if they have 
trusted to a bad title, they are innocent sufferers. The 
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question then is, whether the plaintiffs have a superior judgment ia 
legal title to that right which, on principles of natural 
justice, the original owner of goods not paid for has to 
maintain that possession of them, which he actually holds 
at the time of the demand ? 

The argument, on the part of the plaintiffs, asserts 
that the indorsement of the bill of lading by the Tarings 
is an assignment of the property in the goods to Freeman, 
in the same manner as the indorsement of a bill of 
exchange is an assignment of the debt: that Freeman 
could assign over that property, and that by delivery of 
the bill of lading to the plaintiffs for a valuable con- 
sideration, they have a just right to the property con- 
veyed by it, not affected by any claim of the Turing's, of 
which they had no notice. On the part of the defendant 
it is argued, that the bill of lading is not in its nature a 
negotiable instrument ; that it more resembles a chose in 
action; that the indorsement of it is not an assignment 
that conveys any interest, but a mere authority to the 
consignee to receive the goods mentioned in the bill ; 
and therefore it cannot be made a security by the con- 
signee for money advanced to him ; but the person who 
accepted it must stand in the place of the* consignee, and 
cannot gain a better title than he had to give. As these 
propositions on either side seem to be stated too loosely, 
and as it is of great importance that the nature of an 
instrument so frequent in commerce as a bill of lading 
should be clearly defined, I think it necessary to state my 
ideas of its nature and effect : — 

A bill of lading is the written evidence of a contract 
for the carriage and delivery of goods sent by sea for a 
certain freight. The contract in legal language is a 
contract of bailment ; 2 Lord Kaym. 912. In the usual 
form of the contract the undertaking is to dehver to the 
order or assigns of the shipper. By the delivery on 
board, the ship-master acquires a special property to 
support that possession which he holds in the right of 
another, and to enable him to perform his undertaking. 

The general property remains wdth the shipper of the 
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goods until he has disposed of it by some act sufficient in 
law to transfer property. The indorsement of the bill of 
lading is simply a direction of the delivery of the goods. 
When this indorsement is in blank, the holder of the bill 
of lading may receive the goods, and his receipt will 
discharge the shipmaster ; but the holder of the bill, if 
it came into his hands casually, without any just title, 
can acquire no property in the goods. A special indorse- 
ment defines the person appointed to receive the goods ; 
his receipt or order would, I conceive, be a sufficient 
discharge to the shipmaster ; and in this respect, I hold 
the bill of lading to be assignable. But what is it that 
the indorsement of the bill of lading assigns to the holder 
or the indorsee ? a right to receive the goods and to 
discharge the shipmaster, as having performed his 
undertaking. If any further effect be allowed to it, 
the possession of a bill of lading would have greater 
force than the actual possession of the goods. Possession 
of goods is ^Tmxdj facie evidence o^ title ; but that posses- 
sion may be precarious, as of a deposit ; it may be 
criminal, as of a thing stolen ; it may be qualified, as of 
things in the custody of a servant, carrier, or a factor. 
Mere possession, without a just title, gives no property ; 
and the person to whom such possession is transferred by 
delivery, must take his hazard of the title of his author. 
The indorsement of a bill of lading differs from the 
assignment of a chose in action, that is to’ say, of an 
obligation, as much as debts differ from effects. Goods 
in pawn, goods bought before delivery, goods in a ware- 
house, or on ship-board, may all be assigned. The 
order to deliver is an assignment of the thing itself, which 
ought to be delivered on demand, and the right to. sue if 
the demand is refused, is attached to the thing. The 
case in 1 Lord Eaym. 271 was well determined on the 
principal point, that the consignee might maintain an 
action for the goods, because he had either a special pro- 
perty in them, or a right of action on the contract : and 
I assent to the dictum, that he might assign over his right. 
But the question remains, What right passes by the 
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first indorsement, or by the assignment of it 1 An assign- 
ment of goods in pawn, or of goods bought but not 
delivered, cannot transmit a right to take the one without 
redemption, and the other without the payment of the 
price. As the indorsement of a bill of lading is an 
assignment of the goods themselves, it differs essentially 
from the indorsement of a bill of exchange ; which is the 
assignment of a debt due to the payee, and which, by the 
custom of trade, passes the whole interest in the debt so 
completely, that the holder of the bill for a valuable con- 
sideration without notice, is not affected even by the 
crime of the person from whom he received the bill. 

Bills of lading differ essentially from bills of exchange 
in another respect. 

Bills of exchange can only be used for one given |3m- 
pose, namely, to extend credit by a speedy transfer of the 
debt which one person owes another, to a third person. 
Bills of lading may be assigned for as many different pur- 
poses as goods may be delivered. They may be indorsed 
to the true owner of the goods by the freighter, who acts 
merely as his servant. They may be indorsed to a factor 
to sell for the owner. They may be indorsed by the 
seller of the goods to the buyer. They are not drawn in 
any certain form. They sometimes do and sometimes 
do not express on whose account and risk the goods 
are shipped. They often, especially in time of Avar, 
express a false account and risk. They seldom, if 
ever, bear upon the face of them any indication of the 
purpose of the indorsement. To such an instrument, so 
various in its use, it seems impossible to apply the same 
rules as govern the indorsement of bills of exchange. 
The silence of all authors treating of commercial laAV is 
a strong argument that no genei’al usage has made them 
negotiable as bills. Some evidence appears to have been 
given in other cases (a), that the received opinion of mer- 
chants Avas against their being so negotiable. And unless 
there was a clear, established, general usage to place the 
assignment of a bill of lading upon the same footing as 
the indorsement of a bill of exchange, that country Avhich 
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should first adopt such a law would lose its credit with 
the rest of the commercial world. For the immediate 
consequence would be to prefer the interest of the resident 
factors and their creditors, to the fair claim of the foreign 
consignor. It would not he much less pernicious to its 
internal commerce ; for every case of this nature is founded 
in a breach of confidence, always attended with a suspicion 
of collusion, and leads to a dangerous and false credit, at 
the hazard and expense of the fair trader. If bills of 
lading are not negotiable as bills of exchange, and yet are 
assignable, what is the consequence 'i That the assignee 
by indorsement must inquire under what title the bills 
have come to the hands of the person from whom he takes 
them. Is this more difficult than to inquire into the title 
by which goods are sold or assigned ? In the case of {a) 
Ilartop V. Hoave, jewels deposited with a goldsmith were 
pawned by him at a banker s. Was there any imputation, 
even of neglect, in a banker trusting to the apparent 
possession of jewels by a goldsmith ? Yet they were the 
property of another, and the banker suffered the loss. It 
is received law, that a factor may sell, but cannot pawn, 
the goods of his consignor, Patterson v. Task, 2 Str. 
1178. The person, therefore, who took an assignment of 
goods from a factor in security, could not retain them 
against the claim of the consignor ; and yet, in this case 
the factor might have sold them and embezzled the money. 
It has been argued, that it is necessary in commerce to 
raise money on goods at sea, and this can only be done 
by assigning the bills of lading. Is it then nothing, that 
an assignee of a bill of lading gains by the indorsement ? 
He has all the right the indorser could give him ; a title 
to the possession of the goods when they arrive. He has 
a safe security, if he has dealt with an honest man. And 
it seems as if it could be of little utility to trade, to extend 
credit by affording a facility to raise money by unfair 
dealing. Money will be raised on goods at sea, though 
bills of lading should not be negotiable, in every case 
where there is a fair gTOund of credit: but a man of 
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doubtful character will not find it so easy to raise money 
at the risk of others. 

The conclusions which follow from this reasoning, if it 
be just, are — 1st. That an order to direct the delivery of 
goods indorsed on a bill of lading is not equivalent, nor 
even analogous, to the assignnaent of an order to pay 
money by the indorsement of a bill of exchange. 2ndly. 
That the negotiability of bills, and promissory notes, is 
founded on the custom of merchants, and positive law; 
but, as there is no positive law, neither can any custom of 
merchants apply to such an instrument as a bill of lading. 
Srdly. That it is, therefore, not negotiable as a bill, but 
assignable ; and passes such right, and no better, as the 
person assigning had in it. 

This last proposition I confirm by the consideration, 
that actual delivery of the goods does not of itself transfer 
an absolute ownership in them, without a title of property ; 
and that the indorsement of a bill of lading, as it cannot 
in any case transfer more right than the actual delivery, 
cannot in every case pass the property; and I therefore 
infer, that the mere indorsement can in no case convey an 
absolute property. It may, however, be said, that admit- 
ting an indorsement of a bill of lading does not in all 
cases import a transfer of the property of the goods 
consigned, yet where the goods, when delivered, would 
belong to the indorsee of the bill, and the indorsement 
accompanies a title of property, it ought in law to bind 
the consignor, at least with respect to the interest of third 
parties. This argument has, I confess, a very specious 
appearance. The whole difficulty of the case rests upon 
it ; and I am not surprised at the impression it has made, 
having long felt the force of it myself. A fair trader, it 
is said, is deceived by the misplaced confidence of the 
consignor. The purchaser sees a title to the delivery of 
the goods placed in the hands of the man who offers them 
to sale. Goods not arrived are every day sold without 
any suspicion of distress, on speculations of the fairest 
nature. The purchaser places no credit in the consignee, 
but in the indorsement produced to him, which is the act 
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of the consignor. The first consideration which affects 
this argument is, that it proves too much, and is incon- 
sistent with the admission. But let us examine what the 
legal right of the vendor is, and whether, with respect to 
him, the assignee of a hill of lading stands on a better 
ground than the consignee from whom he received it. I 
state it to be a clear proposition, that the vendor of goods 
not paid for may retain the possession against the vendee ; 
not by aid of any equity, but on grounds of law. Our 
oldest books (a) consider the payment of the price (day 
not being given f) as a condition precedent implied in the 
contract of sale ; and that the vendee cannot take the 
goods, nor sue for them, without tender of the price. If 
day had been given for payment, and the vendee could 
support an action of trover against the vendor, the price 
unpaid must be deducted from the damages, in the same 
manner as if he had brought an action on the contract, 
for the non-delivery. Snee v. Frescot, 1 Atk. 245. The 
sale is not executed before delivery : and in the simplicity 
of former times, a delivery into the actual possession of the 
vendee or his servant was always supposed. In the variety 
and extent of dealing which the increase of commerce has 
introduced, the delivery may be presumed from circum- 
stances, so as to vest a property in the vendee. A desti- 
nation of the goods by the vendor to the use of the 
vendee ; the marking them, or making them up to be 
delivered ; the removing them for the purpose of being 
delivered, may all entitle the vendee to act as owner, to 
assign, and to maintain an action against a third person, 
into whose hands they have come. But the title of the 
vendor is never entirely divested, till the goods have come 
into the possession of the vendee. He has therefore a 
complete right, for just cause, to retract the intended 
delivery, and to stop the goods in transitu. The cases 
determined in our courts of law have confirmed this 
doctrine, and the same law obtains in other countries. 

In an action tried before me at Oidldhall, after the 
last Trinity Term, it appeared in evidence, that one 
Bowering had bought a cask of Indigo of Verrulez and 
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Co. at Amsterdam, which was sent from the warehouse of 
the seller, and shipped on board a vessel commanded by 
'one Tulloh, by the ajipointment of Bowering. The bills 
of lading were made out, and signed by Tulloh, to deliver 
to Bowering • or order, who immediately indorsed one of 
them to his correspondent in London, and sent it by the 
post. Verrulez, having information of Bowering’s insol- 
vency before the ship sailed from the Texel, summoned 
Tulloh the ship-master before the court at Amsterdam, ina&terorcap 
who ordered him to sign other bills of lading, to the order on\h^yneral 
of Verrulez. Upon the arrival of the ship in Loiulon, the Jf pleaded, 
ship-m aster delivered the goods, according to the last bills, reared to h 
to the order of Verrulez. This case, as to 
merchants, deserves particular attention, for the judges 
of the court at Amsterdam are merchants, of the most 
extensive dealings, and they are assisted by very eminent 
lawyers. The cases in our law, which I have taken some 
jDains to collect and examine, are very clear upon this 
point. 8nee v. Prescot, though in a court of equity, is 
professedly determined on legal grounds by Lord Hard- 
wiche, who was well versed in the principles of law ; and 
it is an authority, not only in support of the right of the 
owner unpaid to retain against the consignee, but against 
those claiming under the consignee by assignment for 
valuable consideration, and without notice. But the case 
of Fearon v. Boivers {a), tried before Lord Chief Justice 

the shipper. In the bills lyas tbe usual clause — that one bein; 

should be void. ^ ^ i? i -n ir 

The goods being thus shipped, Askell sent an invoice thereof, and also oue of the bills of 
lading, to Hall, indorsed by Askell, to deliver the contents to Hall ; and Askell at the same 
time sent to Jones, his partner in England, a bill of exchange drawn on Hall for the amount 
of the price of the oil ; and also another of the bills of lading Jndorsed by Askell to deliver the 
contents to Jones. The bill of excliange was pre.sented to H^l, but not being paid by liiin it 
was returned protested ; whereupon Jones, on the 1st of September, 1752 (a day or two after 
the ship arrived), applied to the defendant to deliver the oils to him, and having produced liis 
bill of lading, the defendajit promised to deliver them accordingly. But the ship not being 
reported to the custom-house, tbe oils could not be then delivered ; and before they w^ere deli- 
vered, the plaintiff, on the 3rd of September, produced tbe bill of lading sent to Hall, with an 
indorsement thereon by Hall to deliver the contents to the plaintiff, and also the invoice, upon 
the credit of which he had advanced to Hall 200?.— Notwithstanding this, the defendant after- 
wards delivered the oils to Jones, and took his receipt for them on the back of the bill o f lading. 

For the plaintiff it w’^as contended, that tbe hill of lading indorsed to Hall, and by him to the 
plaintiff, had fixed the property of the goods in the plaintiff. That the consignee of a bill^of 
lading has such a property that he may assign it overj Evans v. Martlelt, 1 Lord Baym. 2/ 1. 
There it is laid down, if goods are by bill of lading consigned to A., A. is tbe owner, and must 
bring tbe action against the master of the ship if they are lost : but if tbe bill be S23ecial to 
deliver to A. for the uses of.B., B. ought to bring the action ; but if the bill be general, and tbe 
invoice only shows they are upon the account of B., A. ought to bring tbe action, fim the pro- 
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Lee^ is a case at law, and it is to the same effect as Snee 
V. Prescot. So also is the case of the Assignees of Burg- 
hall V. Howard (a), before Lord Mansfield. The right of 
the consignor to stop the goods is here considered as a 
legal right. It will make no difference in the case whe- 
ther the right is considered as springing from the original 
property not yet transferred by delivery, or as a right to 
retain the things as a pledge for the price unpaid. In all 
the cases cited in the course of the argument, the right of 
the consignor to stop the goods is admitted as against the 
consignee. But it is contended that the right ceases as 
against a person claiming under the consignee for a valu- 
ley accordingly able consideration, and without notice that the price is 
of unpaid. To support this position, it is necessary to main- 

board a ship 

there, whereof Howard, the defendant, was master, who signed a hill of lading to deliver it in 
good condition to Burghall in London, The ship arrived in the Thames^ hut Burghall having 
become a bankrupt, the defendant was ordered, on behalf of Bromley, not to deliver the goods, 
and accordingly refused, though the freight was tendered. It appeared by the plaintiff’s 
witnesses that no particular ship was mentioned whereby the cheese should be sent, in which 
case the shipper was to be at the risk of the peril of the seas. The action was on the case 
upon the custom of the realm against the defendant as carrier. 

Lord Mamfidd was of opinion that the plaintiffs had no foundation to recover ; and said he 
had known it several times ruled in Chancery, that where the consignee becomes a bankrupt, 
and no part of the price had been paid, that it was lawful for the consignor to seize the goods 
before they come to the hands of the consignee or his assignees ; and that this was ruled, not 
upon principles of equity only, hut the laws of property. 

The plaintiffs were nonsuited. 
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perty is in him, and B. has only a trust; per totam curiam. Holt, G. J., said the consignee 
of a bill of lading has snch a property that he may assign it over ; and Shower said, it had been 
adjudged so in the Exchequer. It has been further insisted, that the plaintiff had advanced the 
200^. on the credit of the bill of lading, in the course of trade, and no objection was made that 
the oils had not been paid for ; for that would prove too much, namely, that the bill of lading 
was not negotiable. And the indorsement was compared to the indorsement of a bill of exchange, 
which is good, though the hill originally was obtained by fraud . Merchants were examined on 
both sides, and seemed to agree that the indorsement of a hill of lading vests the property ; hut 
that the original consignor, if not paid for the goods, had a right, by any means that he could, to 
stop their coming to the hands of the consignee till paid for. One of the witnesses said, he had a 
like case before the Chancellor, who upon that occasion said, he thought the consignor had a right 
to get the goods in such a case hack into his hands in any way, so as he did not steal them. 

It also appeared by the evidence of merchants and captains of ships, that the usage was, 
where three bills of lading were signed by the captain, and indorsed to different persons, the 
captain had a right to deliver the goods to whichever he thought proper ; that he was dis- 
charged by a delivery to either with a receipt on the bill of lading, and was not obliged to look 
into the invoice or consider the merits of the different claims. 

Lee, C. J., in summing up the evidence, said that, to be sure, nakedly considered, a bill 
of lading transfers the property, and a right to assign that property by indorsement : that the 
invoice strengthens that right by showing a farther intention to transfer the property. But it 
appeared in this case, that Jones had the other hill of lading to be as a curb on Hall, who in 
fact had never paid for the goods. And it appeared by the evidence, that, according to the 
usage of trade, the captain was nob concerned to examine who had the best right on the different 
hills of lading. All he had to do was to deliver the goods upon one of the hills of lading, which 
was done. The jury therefore were directed by the Chief Justice to find a verdict for the 
defendant, which they accordingly did. [Accord, as to discharge of the master by delivery 
under either hill, The Tigress, Brown h Lushington, Adm. Ca. 38 j 32 L. J, Adm. 97 S.O.] 
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tain that the right of the consignor is not a perfect legal Judgment 
right in the thing itself, but that it is only founded upon 
a personal exception to the consignee, 'which would pre- 
clude his demand as contrary to good faith, and uncon- 
scionable. If the consignor had no legal title, the question 
between him and the hand fide purchaser from the con- 
signee would turn on very nice considerations of equity. 

But a legal lien, as well as a right of property, precludes 
these considerations ; and the admitted right of the con- 
signor to stop the goods in ircmsitti as against the 
consignee, can only rest upon his original title as owner, 
not divested, or upon a legal title to hold the possession 
of the goods till the price is paid, as a pledge for the price. 

It has been asserted in the course of the argument, that 
the right of the consignor has by judicial determinations 
been treated as a mere equitable claim in cases between 
him and the consignee. To examine the force of this 
assertion, it is necessary to take a review of the several 
determinations. 

The first is the case of 'Wright v. Ccmfihell, 4 Buit. Wrlght v 
2046, on which the chief stress is laid. The first obser- 
vation that occurs upon that case is, that nothing was 
determined by it. A case was reserved by the judge at 
Kisi PriiiS, on the argument of which the Court thought 
the facts imperfectly stated, and directed a new trial. 

That case cannot therefore be urged as a decision upon 
the point. But it is quoted as containing in the report of 
it an opinion of Lord Mansfield, that the right of the con- 
signor to stop the goods cannot be set up against a third 
person claiming under an indorsement for value and 
without notice. The authority of such an opinion, though 
no decision had followed upon it, would deservedly be 
very great, from the high respect due to the experience 
and wisdom of so great a judge. But I am not able to 
discover that his opinion was delivered to that extent, and 
I assent to the opinion as it was delivered, and very cor- 
rectly applied to the case then in question. Lord Mans- 
field is there speaking of the consignment of goods to a 
factor to sell for the owner ; and he very traly observes, 
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1st, that as against the factor, the owner may retain the 
goods ; 2ndly, that a person into whose hands the factor 
has passed the consignment with notice, is exactly in 
the same situation with the factor himself ; Srdly, that a 
bond fide j)urchaser from the factor shall have a right to 
the delivery of the goods, because they were sold bond 
fide, and by the owner’s own authority. If the owner of 
the goods entrust another to sell them for him, and to 
receive the price, there is no doubt but that he has bound 
himself to deliver the goods to the purchaser ; and that 
would hold equally, if the goods had never been removed 
from his warehouse. The question on the right of the 
consignor to stop and retain the goods, can never occur 
where the factor has acted strictly according to the orders 
of his principal, and where, consequently, he has bound 
him by his contract. There would be no possible ground 
for argument in the case now before the court, if the 
plaintiffs in the action could maintain, that Turing’s & Co. 
had sold to them by the intervention of Freeman, and 
were therefore bound ex contractu to deliver the goods. 
Lord Mansfield's opinion upon the direct question of the 
right of the consignor to stop the goods against a third 
party, who has obtained an indorsement of the bill of 
lading, is quoted in favour of the consignor, as delivered 
in two cases at Nisi Frius (cc) ; Savignac v. Cuff in 1778, 
and (b) Stokes v. la Riviere in 1785. Observations are 
made on these cases, that they were governed by particular 
circumstances ; and undoubtedly when there is not an 
accurate and agreed state of them, no great stress can be 
laid on the authority. The case of (c) Caldwell v. Ball 
is improperly quoted on the part of the plaintiffs in the 
action, because the question there was on the priority of 
consignments, and the right of the consignor did not come 
under consideration. The case of (d) Hihhert v. Carter 
was also cited on the same side, not as having decided 
any question upon the consignor’s right to stop the goods, 
but as establishing a position that by the indorsement of 
the bill of lading, the property was so completely trans- 
ferred to the indorsee, that the shipper of the goods had 
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no longer an insurable interest in them. The bill of 
lading in that case had been indorsed to a creditor of the 
shipper ; and, undoubtedly, if the fact had been as it was 
at first supposed, that the cargo had been accepted in 
payment of the debt, the conclusion would have been just : 
for the property of the goods, and the risk, would have 
completely passed from the shipper to the indorsee ; it 
would have amounted to a sale executed for a considera- 
tion paid. But it is not to be inferred from that case, 
that an indorsetnent of a bill of lading, the goods remain- 
ing at the risk of the shipper, transfers the property so 
that a policy of insurance upon them in his name would 
be void. The gi'eater part of the consignments from the 
West Indies, and all countries where the balance of trade 
is in favour of England, are made to a creditor of the 
shipper ; but they are no discharge of the debt by indorse- 
ment of the bill of lading ; the expense of insiu’ance, 
freight, duties, are all charged to the shipper, and the net 
proceeds alone can be applied to the discharge of his 
debt. The case, therefore, has no application to the 
present question. And from all the cases that have been 
collected, it does not appear that there has ever been a 
decision against the legal right of the consignor to stop 
the goods in transitU; before the case now brought before 
this court. When a point in law which is of general 
concern in the daily business of the world is directly 
decided, the event of it fixes the public attention, directs 
the opinion, and regulates the practice of those who are 
interested. But where no such decision has in fact 
occurred, it is impossible to fix any standard of opinion 
upon loose reports of incidental arguments. The rule, 
therefore, which the court is to lay down in this case, will 
have the effect, not to disturb, but to settle, the notions 
of the commercial part of this country, on a point of very 
great importance, as it regards the security and good faith 
of their transactions. For these reasons we think the 
judgment of the Court of King’s Bench ought to be 
reversed. 
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The following account of the further proceedings in 
this case is given by Mr, East, in a note to his Reports, 
Vol % p. 19. 

This case first came on upon a demurrer to evidence, 
on which there was judgment for the plaintiff; this court 
holding, that though the vendor of goods might, as between 
himself and the vendee, stop them in transitw to the 
latter, in case of his insolvency, not having paid for them ; 
yet that if the vendee, having in his possession the bill of 
lading indorsed in blank by the vendor, before such 
stopping in transitw, indorse and deliver it to a third 
person for a valuable consideration and without notice of 
the non-payment, the right of the vendor to stop in tran- 
sitw is thereby divested as against such bond fide holder 
of the bill. This judgment was reversed upon a writ of 
error in the Exchequer Chamber, where it was considered 
that a bill of lading was not a negotiable instrument, the 
indorsement of which passed the property proprio vigors, 
like the indorsement of a bill of exchange ; though to 
some purposes it was assignable by indorsement, so as to 
operate as a discharge to the captain who made a delivery 
bond fide to the assignee. 1 H. Black. 357. The latter 
judgment was in its turn reversed in the House of Lords 
in T. S3 Geo. 3, and a venire facias de novo directed to be 
awarded by B. E. 5 Term Eep. 867, and 2 H. Black. 211. 
The ground of that reversal was, that the demurrer to 
evidence appeared to be informal on the recoi'd MS. The 
very elaborate opinion delivered by Mr. Justice Buller, 
upon the principal question before the House, a copy of 
which he afterwards permitted me to take, I shall here 
subjoin, as it contains the most comprehensive view of 
the whole of this subject which is anywhere to be found. 
A venire facias de novo having been accordingly awarded 
by B. E., a special verdict was found upon the second trial, 
containing in substance the same facts as before; with 
this addition, that the jury found, that by the custom of 
merchants, bills of lading for ike delivery of goods to the 
order of the shipper or his assigns, are, after the ship- 
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ment, and before the voyage performed, negotiable and 
transferable by the shipper's indorsement and delivery, or 
transmitting of the same to any other person ; and that 
by such indorsement and delivery or transmission the 
property in such goods is transferred to such other p)erson. 
And that by the custom of merchants, indorsements of 
bills of lading in blanh may be filled up by the person to 
whom they are so delivered or transmitted, ivith ivords 
ordering the delivery of the goods to be made to such 
person : and according to the practice of merchants, the 
same, when filled up, have the same operation and effect 
as if it had been done by the shipper. On this special 
verdict, the court of B. K., understanding that the case 
was to be carried up to the House of Lords, declined 
entering into a discussion of it ; merely saying, that they 
still retained the opinion delivered upon the former case, 
and gave judgment for the plaintiffs. 5 Term Rep. 683, 

LICKBARBOW AND ANOTHER V. ALISON AND OTHERS, IN 
ERROR. — DOM. PROG. 1793. 

Buller, J. — Before I consider what is the law arising on 
this case, I shall endeavour to ascertain what the case 
itself is. It appears that the two bills of* lading were 
indorsed in blank by Turing, and sent so indorsed in 
the same state by Freeman to the plaintiffs, in order that 
the goods might, on their arrival at Liverpool, be taken 
possession of, and sold by the plaintiffs, on Freeman's 
account. I shall first consider what is the effect of a 
blank indorsement ; and secondly, I will examine whether 
the words, to be so sold by the plaintiffs on Freeman s 
account,” make any difference in the case. As to the first, 
I am of opinion that a blank indorsement has precisely 
the^ same effect that an indorsement to deliver to the 
plaintiffs would have. In the case of bills of exchange, 
the effect of a blank indorsement is too universally known 
to be doubted ; and, therefore, on that head I shall only 
mention the case of Rwssell v. Lcmgstaffe, Dougl, 496, 
where a man indorsed his name on copper-plate checks, 
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made in the form of promissory notes, but in blank, 
i, e.y without any sum, date, or time of payment : and the 
court held, that the indorsement on a blank note is a 
letter of credit for an indefinite sum ; and the defendant 
was liable for the sum afterwards inserted in the note, 
whatever it might be. In the case of bills of lading, it 
has been admitted at your lordships’ bar, and was so in 
the Court of King’s Bench, that a blank indorsement has 
the same effect as an indorsement filled up to deliver to a 
particular person by name. In the case of Snee v. Fres- 
coty Lord Hardiviche thought that there was a distinction 
between a bill of lading indorsed in blank, and one that 
was filled up ; and upon that ground part of his decree 
was founded. But that I conceive to be a clear mistake. 
And it appears from the case of Savignac v. Cuffy (of which 
case I know nothing but from what has been quoted by 
the counsel, and that case having occurred before the 
unfortunate year 1780 (ct), no further account can be 
obtained), that though Lord Mansfield at first thought 
that there was a distinction between bills of lading 
indorsed in blank and otherwise, yet he afterwards 
abandoned that ground. In Solomons v. FfysseUy Mich. 
1788, 2 Term Eep. 674, the bill of lading was to order 
or assigns, and the indorsement in blank; but the court 
held it to be clear that the property passed. He who 
dehvers a bill of lading indorsed in blank to another, not 
only puts it in the power of the person to whom it is 
delivered, but gives him authority to fill it up as he 
pleases ; and it has the same effect as if it were filled up 
with an order to deliver to him. The next point to be 
considered is, what difference do the words to be sold 
by the plaintiffs on Freeman’s account” make in the 
present case ? It has been argued that they prove the 
plaintiffs to be factors only. But it is to be observed 
that these words are not found in the bill of lading itself : 
and, therefore, they cannot alter the nature and con- 
struction of it. I say they were not in the bill of lading 
itself ; for it is expressly stated that the bill of lading was 
sent by Freeman in the same state in which it was 
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received, and in that there is no restriction or qualifica- 
tion whatever ; but it appeared by some other evidence — 

I suppose by some letter of advice, that the goods were 
so sent, to bo sold by the plaintiffs on Freeman’s account. 
Supposing that the plaintiffs are to be considered as 
factors, yet if the bill of lading, as I shall contend pre- 
sently, passes the legal property in the goods, the chcum- 
stance of the plaintiffs being liable to render an account 
to Freeman for tliose goods afterwards, will not put 
Turing in a better condition in this cause ; for a factor 
has not only a right to keep goods till he is paid all that 
he has advanced or expended on account of the particular 
goods, but also till he is paid the balance of his general 
accouLt.f The truth of the case, as I consider it, is, 
that Freeman transferred the legal property of the goods 
to the plaintiffs, who were to sell them, and pay them- 
selves the 5201, advanced in bills out of the produce, and 
so be accountable to Freeman for the remainder, if there 
were any. But if the goods had not sold for so much as 
510?., Freeman would still have remained debtor to the 
plaintiffs for the difference ; and so far only they were 
sold on Freeman’s account. But I hold that a factor 
who has the legal property in goods can never have that 
property taken from him, till he is paid the uttermost 
farthing which is due to him. Kruger v. Wilcocksj 
Ambl. 252. 

This brings me to the two great questions in the cause, 
which are undoubtedly of as much importance to trade as 
any questions which ever can arise. The first is, w^hether 
at law the property of goods at sea passes by the indorse- 
ment of a bill of lading? The second, whether the 
defendant, who stands in the place of the original owner, 
had a right to stop the goods in transitu ? And as to the 
first, every authority which can be adduced from the 
earliest period of time down to the present hour, agree 
that at law the property does pass as absolutely and as 
effectually as if the goods had been actually delivered 
into the hands of the consignee. In 1690 it was so 
decided in the case of Wiseman v. VandepuU, 2 Vern. 203. 
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In 1697, the court determined again in Evans v. Mavtleti 
that the property passes by the bill of lading. That case 
is reported in 1 Lord Eaym. 271, and in .12 Mod. 156 ; 
and both books agree in the points decided. Lord Ray- 
mond states it to be, that if goods by a bill of lading are 
consigned to A., A. is the owner, and must bring the 
action : but if the bill be special to be delivered to A., 
to the use of B., B. ought to bring the action : but if the 
bill be general to A., and the invoice only shows that they 
are on account of B. (which I take to be the present case), 
A. ought always to bring the action ; for the property is 
in him, and B. has only a trust. And Holt^ C. J., says 
the consignee of a bill of lading has such a property as 
that he may assign it over ; and Shower said it had been 
so adjudged in the Exchequer. In 12 Mod. it is said 
that the court held that the invoice signified nothing ; * 
but that the consignment in a bill of lading gives the 
property, except where it is for the account of another ; 
that is, where on the face of the bill it imports to be for 
another. In Wright v. Campbell, in 1767 (4 Burr. 2046), 
Lord Mansfield said, ''If the goods are bond fide sold by 
the factor at sea (as they may be where no other delivery 
can be given) it will be good notwithstanding the stat. 
21 Jac. 1. The vendee shall hold them by virtue of the 
bill of sale, though no actual possession be delivered ; 
and the owner can never dispute with the vendee, because 
the goods were sold bond fide, and by the owner’s own 
authority.” His lordship added (though that is not 
stated in the printed report) that the doctrine in Lord 
Eaymond was right, that the property of goods at sea 
was transferable. In Fearon v. Bowers, f in 1753, Lord 
Chief Justice Lee held that a bill of lading transferred 
the property, and a right to assign that property by 
indorsement ; but that the captain was discharged by a 
delivery under either bill. In Snee v. Prescot, in 1743, 
(1 Atk. 245,) Lord Hardwiche says, " Where a factor, by 
the order of his principal, buys goods with his own 
money, and makes the bill of lading absolutely in the 
principal’s name, to have the goods delivered to the prin- 
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cipal, In sucli case tlie factor cannot countermand the bill 
of lading ; but it passes the property of the goods fully 
and irrevocably to the principal.” Then he distinguishes 
the case of blank indorsement, in which he was clearly 
wrong. He admits, too, that if upon a bill of lading 
between merchants residing in different countries, the 
goods be shipped and consigned to the principal expressly 
in the body of the bill of lading, that vests the property 
in the consignee. In Ccddivell v. Ball, in 1786, (1 Term 
Bep. 205,) the court held that the indorsement of the 
bill of lading was an immediate transfer of the legal 
interest in the cargo. In Hibhert v. Carter, in 1787, 
(1 Term Bep. 745,) the court held again that the indorse- 
ment and delivery of the bill of lading to a creditor jyrimd 
facie conveyed the whole property in the goods from the 
time of its delivery. The case of Godfrey v. Furzo, 
3 P. Wms. 185, was quoted on behalf of the defendant. 
A merchant at Bilboa sent goods from thence to B., a 
merchant in London, for the use of B., and drew bills on 
B. for the money. The goods arrived in London, which 
B. received, but did not pay the money, and died insol- 
vent. The merchant beyond sea brought his bill against 
the executors of the merchant in London, praying that 
the goods might be accounted for to him, and insisted 
that he had a lien on them till paid. Lord Chancellor 
says, — ‘'When a merchant beyond sea consigns goods 
to a merchant in London on account of the latter, and 
draws bills on him for such goods, though the money 
be not paid, yet the property of the goods vests in 
the merchant in London, who is credited for them, and 
consequently they are liable to his debts. But where a 
merchant beyond sea consigns goods to a factor in London, 
who receives them, the factor in this case, being only a 
servant or agent for the merchant beyond sea, can have no 
property in such goods, neither will they be aifected by his 
bankruptcy.” The whole of this case is clear law ; but it 
makes for the plaintiffs and not the defendants. The 
first point is this very case ; for the bill of lading here is 
generally to the plaintiffs, and therefore on their account ; 
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and in snch case, thougla the money be not paid, tbe 
property vests in the consignee. And this is so laid down 
without regard to the question, whether the goods were 
received by the consignee or not. The next point there 
stated is, what is the law in the case of a pure factor, 
without any demand of his own % Lord King says he 
would have no property. This expression is used as 
between consignor and consignee, and obviously means 
no more than that, in the case put, the consignor may 
reclaim the property from the consignee. The reason 
given by Lord King is, because in this case the factor is 
only a servant or agent for the merchant beyond sea. I 
agree, if he be merely a servant or agent, that part of the 
case is also good law”, and the principal may retain the 
property. But then it remains to he proved that a man 
who is in advance; or under acceptances on account of 
the goods, is simply and merely a servant or agent ; for 
which no authority has been, or, as I believe, can be 
produced. Here the bills were drawn by Freeman upon 
the plaintiffs upon the same day, and at the same time, 
as he sent the goods to them ; and therefore this must, by 
fair and necessary intendment, be taken to be one entire 
transaction ; and that the bills were drawn on account of 
the goods, unless the contrary appear. — So fai* from the 
contrary appearing here, when it was thought proper to 
allege on this demurrer that the price of the goods was 
not paid, it is expressly so stated ; for the demurrer says, 
that the price of the goods is now due to Turing and Son. 
But it finds that the other bills were afterwards paid by 
the plaintiffs ; and consequently they have paid for the 
goods in question. As between the principal and mere 
factor, who has neither advanced nor engaged in anything 
for his principal, the principal has a right at all times to 
take back his goods at will : whether they be actually in 
the factor’s possession, or only on their passage, makes 
no difference ; the principal may countermand his order : 
and though the property remain in the factor till such 
contermand, yet from that moment the property revests 
in the principal, and he may maintain trover. But in the 
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present case the plaintiffs are not that mere agent or Opinion of 
servant ; they have advanced 510?., on the credit of those 
goods, which at a rising market were worth only 557?. ; 
and they have beside, as I conceive, the legal property in 
the goods under the bill of lading. But it was contended 
at the bar, that the property never passed out of Turing ; 
and to prove it, Hob. 41 was cited. In answer to this I 
must beg leave to say, that the position in Hobart does 
not apply ; because there no day of payment was given ; 
it was a bargain for ready money ; but here a month was 
given for payment. And in Noy's Maxims, 87, this is 
laid down : If a man do agree for a price of wares, he 
may not carry them away before he hath paid for them, 
if he have not a day expressly given to him to pay for 
them.’' Thorpe v. Thorpe, Eep. temp. Holt, 96, and Brice 
V. James, Eep. temp. Lord Mansfield, S. P. So Dy. 30 
and 76. And in Sliep. Touch, 222, it is laid down, that 
“ If one sell me a horse, or anything for money, or any 
other valuable consideration, and the same thing is to be 
delivered to me at a day certain, and by our agreement a 
day is set for the payment of the money, it is a good 
bargain and sale to alter the property thereof ; and I 
may have an action for the thing, and the seller for his 
money.” Thus stand the authorities on the point of 
legal property ; and from hence it appears that for up- 
wards of 100 years past it has been the universal doctrine 
of Westminster-hall, that by a bill of lading, and by the 
assignment of it, the legal property does pass. And, as 
I conceive, there is no judgment, nor even a dictum, if 
properly understood, which impeaches this long string of 
cases. On the contrar}^, if any argument can be drawui 
by analogy from older cases on the vesting of property, 
they all tend to the same conclusion. If these cases be 
law, and if the legal property be vested in the plaintiffs, 
that, as it seems to me, puts a total end to the present 
.case ; for then it will be incumbent on the defendants to 
show that they have superior equity which bears down 
the letter of the law ; and which entitles them to retain 
the goods against the legal right of the plaintiffs, or they 
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have no case at all. I find myself justified in saying that 
the legal title, if in the plaintiffs, must decide this cause 
by the very words of the judgment now appealed against ; 
for the noble lord who pronounced that judgment, em- 
phatically observed in it, that the plaintiffs claim under 
Freeman ; but though they derive a title under him, they 
do not represent him, so as to be answerable for his 
engagements ; nor are they affected hy any notice of those 
circumstances which would bar the claims of him or his 
assignees/' This doctrine, to which I fully subscribe, 
seems to me to be a clear answer to any supposed lien 
which Turing may have on the goods in question for the 
original price of them. 

But the second question made in the case is, that how- 
ever the legal property be decided, the defendants, who 
stand in the place of the original owner, had a right to 
stop the goods in transitu, and have a lien for the 
original price of them. Before I consider the authorities 
applicable to this part of the case, I will beg leave to 
make a few observations on the right of stopping goods 
in transitu, and on the nature and principle of liens. 
1st, Neither of them are founded on property ; but they 
necessarily suppose the property to be in some other 
person, and not in him who sets up either of these rights.^* 
They are qualified rights, which in given cases may be 
exercised over the property of another : and it is a con- 
tradiction in terms to say a man has a lien upon his own 
goods, or right to stop his own goods in transitu. If the 
goods be his, he has a right to the possession of them 
whether they be in transitu, or not : he has a right to 
sell or dispose of them as he pleases, without the option 
of any other person : but he who has a lien only on goods, 
has no right so to do ; he can only retain them till the 
original price be paid : and therefore if goods are sold for 
500Z., and by a change of the market, before they are 
delivered, they become next day worth lOOOl., the vendor 
can only retain them till the 500Z. be paid, unless the 
bargain be absolutely rescinded by the vendee’s refusing 
to pay the 5001. — 2ndly, Liens at law exist only in cases 
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where the party entitled to them has the possession of the Opinion of 
goods ; and if he once part with the possession after the ^^om?Proc!° 
lien attaches, the lien is gone.f — ordly, The right of stop- ^ ^ 

ping in transitu is founded wholly on equitable 
ciples, which have been adopted in courts of law ; and as See post] in 
far as they have been adopted, I agi'ee they will bind at 
law as well as in equity. So late as the year 1690, this 
right, or privilege, or whatever it may be called, was un- 
known to the law. The first of these propositions is self- 
evident, and requires no argument to prove it. As to the 
second, which respects liens, it is known and unques- 
tionable law, that if a carrier, a farrier, a tailor, or an inn- 
keeper, deliver up the goods, his lien is gone. So also is 
the case of a factor as to the particular goods : but, by the 
general usage in trade, he ma}^ retain for the balance of 
his account all goods in his hands, without regard to the 
time when or on what account he received them. In 
Snee v. Preseot, Lord Hardioiehe says that which not only Snee v. Pres- 
applies to the case of liens, but to the right of stopping 
goods in transitu under circumstances similar to the case 
in judgment : for he says, where goods have been nego- 
tiated, and sold again, there it would be mischievous to 
say that the vendor or factor should have a lien upon the 
goods for the price ; for then no dealer would know when 
he purchased goods safely. So in Lempriere v. Pasley, Zempriere v. 
(2 Term E. 485,) the court said it would be a great incon- 
venience to commerce if it were to be laid down as law, 
that a man could never take up money upon the credit 
of goods consigned till they actually anived in j^ort. 

There are other cases which in my judgment apply as 
strongly against the right of seizing in transitu to the 
extent contended for by the defendants : but before I go 
into them, with your lordships’ permission, I will state 
shortly the facts of the case of Snee v. Prescot, with a few 
more observations upon it. The doctrine of stopping in 
transitu owes its origin to courts of equity; and it is 
very material to observe that in that case, as well as many 
others which have followed it at law’’, the question is not 
as the counsel for the defendants would make it, whether 
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■^Di^’Proc'“ considered as being clear ; but whether, on the insolvency 

„ D of the consignee, who had not paid for the goods, the con- 
Snee v. Pres- ^ ^ ^ ^ i 

cot. signor could countermand the consignment ? or, in other 

words, divest the property which was vested in the con- 

simee? Snee and Baxter, assignees of John Toilet, v. 

Prescot and others, 1 Atk. 245. Toilet, a merchant in 

London, shipped to Kagueneau and Co., his factors at 

Leghorn, serges to sell, and to buy double the value in 

silks ; for which the factors were to pay half in ready 

money of their own, which Toilet would repay by bills 

drawn on him. The silks were bought accordingly, and 

shipped on board Dawson’s ship, marked T ; Dawson 

signed three bills of lading, to deliver at London to factors’ 

consignors, or their order. The factors indorsed one bill 

of lading in blank, and sent it to Toilet, who filled up the 

same and pawned it. The bills drawn by the factors on 

Toilet were not paid, and Toilet became a bankrupt. 

The factors sent another bill of lading, properly indorsed, 

to Prescot, who offered to pay the pawnee,' but he refused 

to deliver up the bill of lading; on which Prescot got 

possession of the goods from Dawson, under the last bill 

of lading. The assignees of Toilet brought the bill to 

redeem by paying the pawnee out of the money arising by 

sale, and to have the rest of the produce paid to them : 

and that the factors, although in possession of the goods, 

should be considered as general creditors only, and be 

driven to come in under the commission. Decreed, 1st, 

That the factors should be paid ; 2nd, the pawnees ; and 

3rd, the surplus to the assignees. The decree was just 

and right in saying that the consignor, who never had 

been paid for the goods, and the pawnees, who had 

advanced money upon the goods, should both be paid out 

of the goods before the consignee or his assignees should 

derive any benefit from them. That was the whole of 

the decree; and if the circumstance of the consignor’s 

interest being first provided for, be thought to have any 

weight, I answer, 1st, That such provision was founded 

on what is now admitted to be an apparent mistake of 
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the law, in supposing that there \yas a ditferonce between 
a fall and a blank indorscmenL Lord HarihrleJce con- 
sidered the legal property in that case to remain in the 
consignor, and, therefore, gave him the preference. 2ndlT> 
That whatever might he the law, the mere fact of the con- 
signor’s being in possession was a sufficient reason for a 
court of equity to say, We will not take the possession 
from you till you have been paid what is due to you for 
the goods. Lord Hardvjiclce expressl}^ said — This court 
will not say, as the factors have re-seized the goods, that 
they shall be taken out of their hands till payment of the 
half-price which they have laid down upon them. Re 
who seeks equity must do equity; and, if he wull not, ho 
must not expect relief from a court of equity. It is in 
vain for a man to say in that court, I have the law with 
me, unless he will show that he has equity with him also. 
If he mean to rely on the la’w of his case, he must go to a 
court of law ; and so a court of equity will ahvays tell 
him under those circumstances.” The case of Buee v. 
Prescot is miserably reported in the printed book : and it 
was the misfortune of Lord Hardjivicke, and of the public 
in general, to have many of his determinations published 
in an incorrect and slovenly w^ay : and, perhaps, even he 
himself, by being very diffuse, has laid a foundation for 
doubts wffiich otherwise would never have existed. I have 
quoted that case from a MS. note taken, as I collect, by 
Mr. John Gox, wiio was counsel in the cause ; and it seems 
to me that, on taking the wffiole of the case together, it is 
apparent that, whatever might have been said on the law 
of the case in a most elaborate opinion. Lord Hardwicke 
decided on the equity alone, arising out of all the parti- 
cular circumstances of it, without meaning to settle the 
principles of law on wffiich the present case depends. In 
one part or his judgment he says, that in strictness of law^, 
the property vested in Toilet at the time of the purchase : 

but, however that may be,” says he, this court will not 
compel the factors to deliver the goods without being 
disbursed what they have laid out” He begins by 
saying, “the demand is as harsh as can possibly come 
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into a court of equity.” And in another part of his judg- 
ment he says, “ Suppose the legal property in these goods 
was vested in the bankrupt, and that the assignees had 
recovered, yet this court would not suffer them to take 
out execution for the whole value, but would oblige them 
to account.” But further, as to the right of seizing or 
stopping the goods in transitu, I hold that no man who 
has not equity on his side can have that right. I will 
say with confidence, that no case or authority, till the 
present judgment, can be produced to show that he has. 
But, on the other hand, in a very able judgment delivered 
by my brother Ashhurst, in the case of Lemiwiere v. Pasley, 
in 1788, 2 Term Eep. 485, he laid it down as a clear 
principle, that, as between a person who has an equitable 
lien, and a third person who purchases a thing for a valu- 
able consideration and without notice, the prior equitable 
lien shall not overreach the title of the vendee. This is 
founded on plain and obvious reason: for he who has 
bought a thing for a fair and valuable consideration, and 
without notice of any right or claim by any other person, 
instead of having equity against him has equity in his 
favour ; and if he have law and equity both with him, he 
cannot be beat by a man who has equal equity only. 
Again, in a very solemn opinion, delivered in this house 
by the learned and respectable judge (a), who has often 
had the honour of delivering the sentiments of the judges 
to your lordships, when you are pleased to require it, so 
lately as the 14th of May, 1790, in the case of Kinloch v. 
Craig, 3 Term Rep. 787, it was laid down that the right 
of stopping goods in transitu never occurred but as 
between vendor and vendee; for that he relied on the 
case of Wright v. Campbell, 4 Burr. 2050. Nothing 
remains in order to make that case a direct and conclusive 
authority for the present, but to show that it is not the 
case of vendor and vendee. The terms vendor and vendee 
necessarily mean the two parties to a particular contract : 
those who deal together, and between whom there is 
privity in the disposition of the things about which we are 
talking. If A. sell a horse to B., and afterwards sell him 
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to C., and C. to D., and so on through the alphabet, each 
man who buys the horse is at the time of buying him a 
vendee ; but it would be strange to speak of A. and D. 
together as vendor and vendee, for A. never sold to D., 
nor did D. ever buy of A. These terms are correlatives, 
and never have been applied, nor ever can be applied, in 
any other sense than to the persons who bought and sold 
to each other. The defendants, or Turing, in whose 
behalf and under whose name and authority they have 
acted, never sold these goods to the plaintitfs ; the 
plaintiffs never were the vendees of either of them. 
Neither do the plaintiffs (if I may be i^ermitted to repeat 
again the forcible words of the noble judge who pro- 
nounced the judgment in question,) represent Freeman so 
as to be answerable for his engagements, or stand affected 
by any notice of those circumstances which would bar the 
claim of Freeman or his assignees. These reasons, which I 
could not have expressed with equal clearness, without 
recurring to the ^vords of the two great authorities by 
whom they were used, and to whom I always bow witli 
reverence, in my humble judgment put an end to all 
questions about the right of seizing in tmnaitn. Two 
other cases were mentioned at the bar which deserve some 
attention. One is the case of the assignees of Burghall 
V. Hoivard (a), before Lord Mansfield at Guildhall^ in 
1759 ; where the only point decided by Lord Mansfield 
was, that if a consignee become a bankrupt, and no part 
of the price of the goods be paid, the consignor may 
seize the goods before they come to the hands of the con- 
signee or his assignees. This was most clearly right ; 
but it does not apply to the present case ; for when he 
made use of the ^vord assignees, he undoubtedly meant 
assignees under a commission of bankruptcy, like those 
who were then before him, and not persons to whom the 
consignee sold the goods; for in that case it is stated 
that no part of the price of the goods was paid. The 
whole cause turns upon this point. In that case no part 
of the price of the goods was paid, and therefore the 
original owner might seize the goods. But in this case 
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the plaintiffs had paid the price of the goods, or were 
under acceptances for them, which is the same thing; 
and therefore the original owner could not seize them 
again. But the note of that case says, Lord Mansfield 
added, ’"'and this was ruled, not upon principles of 
equity only, but the laws of property.’’ Do these words 
fairly import that the property was not altered by a bill of 
lading, or by the indorsement of it ? That the liberty of 
stopping goods in transitu is originally founded on princi- 
ples of equity, and that it has, in the case before him, been 
adopted by the law, and that it does affect property, are all 
true : and that is all that the words mean ; not that the 
property did not pass by the bill of lading. The commer- 
cial law of this country was never better understood, or 
more correctly administered, than by that great man. It 
was under his fostering hand that the trade and the com- 
mercial law of this country grew to its present amazing 
size : and when we find him in other instances adopting 
the language and opinion of Lord Chief J ustice Holt, and 
saying, that since the cases before him it had always been 
held, that the delivery of a bill of lading transferred the 
property at law, and in the year 1767 deciding that very 
point, it does seem to me to be absolutely impossible to 
make a doubt of what was his opinion and meaning. All 
his determinations on the subject are unifprm. Even the 
case of Savignac v. Cuff (a), of which we have no account 
besides the loose and inaccurate note produced at the bar, 
as I understand it, goes upon the same principle. The 
note states that the counsel for the plaintiff relied on the 
property passing by the bill of lading; to which Lord 
Mansfield answered, the plaintiff had lost his 'lien, he 
standing in the place of the consignee. Lord Mansfield 
did not answer mercantile questions so ; which, as stated, 
was no answer to the question made. But I think 
enough appears on that case to show the grounds of the 
decision, to make it consistent with the case of Wright v. 
Gamffbell, and to prove it a material authority for the 
plaintiffs in this case. I collect from it that the plaintiff* 
had notice by the letter of advice, that Lingham had not 
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paid for the goods ; and if so, then, according to the case 
of Wright v. Gamiohell, he could only stand in Linghain’s 
place. But the necessity of recurring to the question of 
notice strongly proves, that, if there had been no such 
notice, the plaintiff, who was the assignee of Lingham the 
consignee, would not have stood in Linghani s place, and 
the consignor could not have seized the goods in transitu : 
but that, having seized them, the plaintiff would have 
been entitled to recover the full value of them from him. 
This way of considering it makes that case a direct 
authority in point for the plaintiffs. There is another 
circumstance in that case material for consideration ; 
because it shows how far only the right of seizing in 
tvahisitxi extends, as between the consignor and consignee. 
The plaintiff in that action was considered as the con- 
signee ; the defendant, the consignor, had not received 
the full value for his goods ; but the consignee had paid 
150Z. on account of them. Upon the insolvency of the 
consignee, the consignor seized the goods in tramitii ; but 
that was h olden not to be justifiable, and therefore there 
was a verdict agaiust him. That was an action of trover, 
which could not have been sustained but on the ground 
that the property was vested in the consignee, and could 
not be seized in transitio as against him. If the legal 
property had remained in the consignor, what objection 
could be stated in a court of law to the consignor’s taking 
his own goods ? But it was holden that he could not 
seize the goods ; which could only be on the ground 
contended for by Mr. Wallace, the counsel for the 
plaintiff, that the property was in the consignee : but 
though the property were in the consignee, yet, as I 
stated to your lordships in the outset, if the consignor 
had paid to the consignee all that he had advanced on 
account of the goods, the consignor would have had a 
right to the possession of the goods, even though they 
had got into the hands of the consignee ; and upon pa}''- 
ing or tendering that money, and demanding the goods, 
the property would have revested in him, and he might 
have maintained trover for them : but admitting that the 
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consignee had the legal property, and was therefore 
entitled to a verdict, still the question remained' what 
damages he should recover; and in ascertaining them, 
regard was had to the true merits of the case, and the 
relative situation of each party. If the consignee had 
obtained the actual possession of the goods, he would 
have had no other equitable claim on them than for 150^. 
He was entitled to no more, the defendant was liable to 
pay no more; and therefore the verdict was given for 
that sum. This case proceeded precisely upon the same 
principles as the case of Wiseman v. Vandeput ; where, 
though it was determined that the legal property in the 
goods, before they arrived, was in the consignee, yet the 
Court of Chancery held that the consignee should not 
avail himself of that beyond what was due to him : but 
for what was due, the court directed an account ; and if 
anything were due from the Italians to the Bonnells, that 
should be paid the plaintiffs. The plaintiffs in this cause 
are exactly in the situation of the plaintiffs in that case ; 
for they have the legal property in the goods ; and, there- 
fore, if anything be due to them, even in equity, that 
must be paid before any person can take the goods from 
them : and 5201. was due to them, and has not been paid. 

After these authorities, taking into consideration also 
that there is no case whatever in which it has been 
holden that goods can be stopped in transits, after they 
have been sold and paid for, or money advanced upon 
them bond fide, and without notice, I do not conceive 
that the case is open to any arguments of policy or con- 
venience ; but if it should be thought so, I beg leave to 
say, that in all mercantile transactions, one great point 
to be kept iniiformly in vieiv is to make the circulation 
and negotiation of property as quick, as easy, and as 
certain as possible. If this judgment stand, no man will 
be safe either in buying or in lending money upon goods 
at sea. That species of property will be locked up ; and 
many a man who could support himself with honour and 
credit, if he could dispose of such property to supply a 
present occasion, would receive a check which industry, 
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caution, or attention could not surmount. If the goods 
are in all cases to be liable to the original owner for the 
price, what is there to be bought ? There is nothing but 
the chance of the market ; and that the buyer expects as 
his profit on purchasing the goods, without paying an 
extra price for it. But Turing has transferred the pro- 
perty to Freeman, in order that he might transfer it 
again, and has given him credit for the value of the 
goods. Freeman having transferred the goods again for 
value, I am of opinion that Turing had neither property, 
lien, nor a right to seize in transitu. The great advan- 
tage which this country possesses over most, if not all 
other parts of the known world, in point of foreign trade, 
consists in the extent of credit given on exports, and the 
ready advances made on imports : but amidst all these 
indulgences, the wise merchant is not unmindful of his 
true interests and the security of his capital. I will beg 
leave to state, in as few words as j)ossible, what is a very 
frequent occurrence in the city of London : — A cargo of 
goods of the value of 2000Z. is consigned to a merchant 
in London ; and the moment they are shipped, the mer- 
chant abroad draws uiDon his correspondent here to the 
value of that cargo ; and by the first post or ship he 
sends him advice, and incloses the bill of lading. The 
bills, in most cases, arrive before the cargo ; and then the 
merchant in London must resolve wdiat part he will take. 
If he accepts the bills, he becomes absolutely^ and uncon- 
ditionally liable ; if he refuses them, he disgraces his 
correspondent, and loses his custom directly. Yet to 
engage for 2000 Z., without any security from the drawer, 
is a bold measure. The goods may be lost at sea ; and 
then the merchant here is left to recover his money 
against the drawer as and when he may. The question 
then with the merchant is, how can I secure myself at 
all events ? The answer is, I will insure ; and then if 
the goods come safe I shall be repaid • out of them ; or, 
if they be lost, I shall be repaid by the underwriters on 
the policy : but this cannot be done unless the property 
vest in him by the bill of lading; for otherwise his 
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policy will be void for want of interest ; and an insur- 
ance, in the name of the foreign merchant, would not 
answer the purpose. This is the case of the merchant 
who is wealthy, and has the 20001. in his banker’s hands, 
which he can part with, and not find any inconvenience ' 
in so doing ; but there is another case to be considered, 
viz. — Suppose the merchant here has not got the 2000Z., 
and cannot raise it before he has sold the goods ? — the 
same considerations arise in his mind as in the former 
case, with this additional circumstance, that the money 
must be procured before the bills become due. Then 
the question is, how can that be done ? If he have the 
property in the goods, he can go to market with the bill 
of lading and the policy, as was done JSnee v. Prescot ; 
and upon that idea he has hitherto had no difficulty in 
doing so: but if he have not the property, nobody will 
buy of him ; and then his trade is undone. But there is 
still a third case to be considered ; for even the wary and 
opulent merchant often wishes to sell his goods whilst 
they are at sea. I will put the case, by way of example, 
that barilla is shipped for a merchant here, at a time 
when there has been a dearth of that commodity, and it 
produces a profit of 25?. per centy whereas, upon an 
average, it does not produce above 12?. The merchant 
has advices that there is a great quantity of that article 
in Spain, intended for the British market ; and when that 
arrives, ' the market will be glutted, and the commodity 
much reduced in value. He wishes, therefore, to sell it 
immediately whilst it is at sea, and before it arrives ; and 
the profit which he gets by that is fair and honourable : 
but he cannot do it if he have not the property by the 
bill of lading. Besides, a quick circulation is the life and 
soul of trade ; and if the merchant cannot sell with safety 
to the buyer, that must necessarily be retarded. From 
the little experience which I acquired on this subject at 
Qibildliall, I am confident that if the goods in question be 
retained from the plaintiff without repaying him what he 
has advanced on the credit of them, it will be mischievous 
to the trade and commerce of this country ; and it seems 
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to me that not only commercial interest, but plain justice 
and public policy, forbid it. To sum up the whole in 
very few words : the legal property was in the plaintiff; 
the right of seizing in transitu is founded on equity. JSTo 
case in equity has ever suffered a man to seize goods in 
opposition to one who has obtained a legal title, and has 
advanced money upon them; but Lord Hardvncke's 
opinion was clearly against it; and the law, where it 
adopts the reasoning and principles of a coiud of equity, 
never has and never ought to exceed the bounds of equity 
itself I offer to your lordships, as my humble opinion, 
that the evidence given by the plaintiff, and confessed by 
the demurrer, is sufficient in law to maintain the action. 

Ashhurst and Grose, Justices, also delivered their 
opinions for reversing the judgment of the Exchequer 
Chamber. 

Eyre, C. J., Gould, J., Heath, J., Hotharn, B., Perryn, 
B., and Thomson, B., contra. 
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Buller, J., in 
Bom. Proc. 


Accord 
Ashhurst and 
Grose, JJ. 


Contra the 
other judges. 


This case stood over from time to time in the House : 
and was postponed, in order to consider a question which 
arose in another case of Gibson v. Minef, upon the nature 
and effect of a demurrer to evidence, which was thought 
to apply’ also to the present case; and, finally, the House Judgment of 
reversed the judgment of the Exchequer Chamber, which ^c^hamler" 
had been given for the defendant ; and ordered the King’s 
Bench to award a venire de novo (upon the gTound that 
the demurrer to evidence appeared to be informal upon 
the record) and that the record be remitted. 


This celebrated case involves 
two important propositions. The 
former is, that the unpaid vendor 
may, in case of the vendee's in- 
solvency, stop the goods sold, in 
transitu. The latter, that the 
right do stop in transitu may be 
defeated by negotiating the bill 


of lading with a bon^ fide in- 
doj^see. 

The right of a vendor to stop 
in transitu is bestowed upon him 
in order to prevent the injustice 
which would take place, if, in con- 
sequence of the vendee’s insol- 
vency, while the price of the goods 
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was yet unpaid; they were to be 
seized upon in satisfaction of his 
liabilities, and so the property of 
one man were to be disposed of in 
payment of the debts of another. 
The doctrine was first introduced 
in Equity by the cases of Wise- 
man V. Vandeimt, 2 Yern. 203 ; 
Snee v. Prescot, 1 Atk. 246, and 
HAqiiila v. Lambert, 2 Eden, 75, 
Amb. 39, It has since been re- 
peatedly discussed in courts of' 
common law ; and it appears 
strange, that though stoppage in 
transitu has been for many years 
one of the most practically im- 
portant branches of commercial 
law, yet its precise effect upon the 
contract of sale has never as yet 
been ascertained. A highly in- 
teresting disquisition upon its 
history and character will be 
found in Lord Abinger’s judgment 
in Gibson v. Carrnthers, 8 M. & 
\Y 336. 

The question whether stoppage 
in transitu rescind the contract of 
sale altogether, or only puts the 
vendor in possession of a lien on 
the goods defeasible on payment 
of the price agreed on, has often 
been matter of controversy, parti- 
cularly in Glay v. Harrison, 10 B. 
& G. 99, and was said in Stephens 

V. Wilkinson, 3 B. & Ad. 323, to 
be still undetermined. See also 
Wilmhurst v. Bowker, o Bing. N. 
C. ‘547 ; in error, 8 Scott, N. R 
570 ; [7 M. & G. 882, S. C. ;] Gib- 
son V. Carruthers, 8 M. & W. 321 ; 
Wentwo7ih v. Outlmaite, 10 M. & 

W. 451 ; and Edwards v. Brewer, 


2 M. & W. 375. Lord Kenyon in 
Hodgson v. Loy, 7 T. E. 445, was 
of opinion that it was not a rescis- 
sion of the sale, but was (to use 
his lordship’s own words) “ an 
equitable lien adopted by the law 
for the purpose of substantial jus- 
tice,” whence it was held to follow 
that part payment of the price by 
the vendee would not destroy the 
right to stop in transitu, but only 
diminish the lien qwo tanto. Con- 
fusion has sometimes arisen on this 
subject, from its being assumed 
that a vendor’s right over the 
goods in respect of his price is 
subject to the same rules as an 
ordinary lien which cannot exist 
without both the right and the 
fact of possession, and is lost and 
cannot be resumed if the party 
claiming it abandon either the 
possession, or the right to possess 
the thing over which it is claimed: 
whereas the vendor’s right in 
respect of his price,” says Bayley, 
J., delivering judgment in Bloxam 
V. Sanders, 4 B. & C. 948, is not 
.a mere lien which he will forfeit if 
he parts with the possession, but 
grows out of his original' owner- 
ship and dominion. If goods are 
sold on credit, and nothing is 
agreed on as to the time of deli- 
vering the goods, the vendee is 
immediately entitled to the pos- 
session ; and the right of posses- 
sion, and the right of property, 
vest at once in him ; but his right 
of possession is not absolute, it is 
liable to be defeated if he become 
insolvent before he obtains pos- 
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session; TooJce v. Hollhigivorth, 

5 T. K 215. If the seller has 
dispatched the goods to the buyer, 
and insolvency occur, he has a 
right in virtue of his original 
ownership to stop them wi- transitu. 
Mason v. Lickbarrow, 1 H. Bla. 
357 ; Mils v. Hunt, 3 T. R, 464 ; 
Hodgson v. Loy, 7 T. R. 440 ; 
Inglis V. Usherivood, 1 East, 515 ; 
Botldingh v. Inglis, 3 East, 381. 
Why? Because the property is 
vested in the buyer, so as to 
subject him to the risk of any 
accident, but he has not an inde- 
feasible right to the|)OSsession-, and 
his insolvency without payment of 
the price defeats that right. The 
buyer, or those who stand in his 
place, may still obtain the right of 
possession, if they will pay or ten- 
der the price, or they may still act 
on their right of property if any- 
thing unwarrantable is done to 
that right. If, for instance, the 
original vendor sell when he ought 
not, they may bring a special ac- 
tion against him for the damage 
they sustain by such wrongful sale, 
and recover damages to the ex- 
tent of that injury ; but they can 
maintain no action in which the 
right of property and right of pos- 
session are both requisite, unless 
they have both those rights, Gor- 
don V. Harpm\ 7 T. R. 9.” This 
luminous view of the principles 
upon which an unpaid vendor’s 
right depends, is, as will have been 
seen, totally inconsistent with the 
idea that stoppage in transits 
operates as a rescission of the con- 


tract of sale, and deserves the more 
attention because it is contained 
in the mitten judgment of the 
court delivered after a curia ad.- 
visari vidt ; see, too, Edwards v. 
Breiver, 2 M. & W. 875 ; Martin- 
dale V. Smith, 1 G. & D. 1 ; 1 Q. 
B. 397, S. C. ; [the opinion of 
Buller, J., in the text, p. 736, and 
the judgment of Williams, J., in 
Johnston v. Steao% 15 C. B. Is. 
S. 330, 339]. In Wentworth v. 
Outhivaite, 10 M. & W. 451, 
Parke, B., in delivering the judg- 
ment of the Court of Exchequr, 
stated that the question discussed 
above, what the effect of stop- 
page in transitu is, whether en- 
tirely to rescind the contract, or 
only to replace the vendor in the 
same position as if he had not 
parted with the .possession, and 
entitle him to hold the goods until 
the price be paid doAvn, is a point 
not yet finally decided,” and that 
there are difiiculties attending 
each construction.” In that case, 
one of several parcels of goods 
sold under an entire contract had 
reached the place of destination; 
and upon the stoppage of the rest 
in transitu, the vendor insisted 
that the effect was to rescind the 
contract of sale altogether, and 
consequently to revest in him 
the property in the part which 
had reached the place of des- 
tination. The barons of the 
Exchequer decided against that 
argument, but for different reasons ; 
the majority of the court, Parke, 
Alderson, and Rolfe, BB., being 
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strongly inclined to think, that 
upon the weight of authority a 
stoppage tmnaitii must be con- 
clered, not as a rescission of the 
contract, but as merely replacing 
i the vendor in the same position as 
I if he had not parted with the pos- 
session ; from which it followed 
that the vendor s right of lien on 
the part stopped was revested, 
and no more ; whilst Lord Abinger 
expressed an opinion, to which on 
consideration he adhered, that the 
effect 'of stoppage in transitu is 
to rescind the contract; but he 
did not think that that affected 
the right of the vendee in the 
case before the court, to retain the 
portion of the goods which had 
been actually delivered to him ; 
or, in other words, had reached 
the place of their destination ; 
more especially when the goods and 
the price might be apportioned, 
and a new contract be imphed from 
the actual delivery and retention 
of a part. The arguments in 
Wentworth v. Outhwaite contain 
the authorities on either side of 
the question, to which may be 
added, that in the later case of 
Jenkyns v. Usborne, 8 Scott, IST. 
E. 522, 2^ost, 751. Tindal, C. J., 
in delivering a considered judg- 
ment of the Court of Common 
Pleas, spoke of stoppage in tran- 
situ as a right to rescind the 
contract; but the nature of the 
right was not there in question. 
It is conceived (notwithstanding 
the weight of Lord Abinger’s 
opinion on a subject in which his 


practised and sagacious mind was 
eminently calculated to arrive at 
a correct conclusion) that the pre- 
ponderance of reason and autho- 
rity is in favour of the opinion 
expressed by the majority of 
the court in WenUmrth v. Outh- 
waite. 

Supposing the contract of sale 
not to be rescinded, it seems to 
follow, that the goods, while de- 
tained, remain at the risk of the 
vendee, and that the vendor can 
have no right to resell them, at 
all events until the period of credit 
is expired ; after that period, in- 
deed, the refusal of the vendee or 
his representatives to receive the 
goods and pay the price, would 
probably be held to entitle the 
vendor to elect to rescind the con- 
tract, see Langford v. Tiler, Salk. 
113 ; [see 'per Buller, J., in the 
leading case, ante, p. 736]. But 
what, it will be said, if the goods 
be of so perishable a nature that 
the vendor cannot keep them till 
the time of credit has expired ? In 
such a case it is submitted that 
courts of law having originally 
adopted this doctrine of stoppage 
in transitu from equity, would act 
on equitable principles by holding 
the vendor invested with an im- 
plied authority to make the neces- 
sary sale. It is hardly necessary 
to add, that a wrongful stoppage 
in transitu has not the effect of 
rescinding the contract of sale, or 
of affecting the vendor’s right to 
sue for the price, acquired before 
the stoppage. In re Humberston 
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1 De Gex, 262; and see Gillard 
V. Brittan, 8 M. & W. 575. 

^ The person who stops in tran- 
sitio must be a consignor [or 
vendor]. A mere surety for the 
price of the goods has no right 
to do so, Siffken v. Wmy, 6 
East, 371. But a person residing 
abroad, who purchases goods for a 
correspondent in England, whom 
he charges with a commission 
on the price, but whose name 
is unknown to those from whom 
he makes the purchases, may stop 
the goods in tixcnsitio if his cor- 
respondent fail while they are on 
their " passage, for the [purchaser] 
abroad [may] be considered as a 
new vendor, selling the goods over 
again to the merchant in England, 
and only adding to the price the 
.^amount of his commission. Feise 
V. Wray, 3 East, 93 ; see \Fallce 
V. Fletcher, 18 0. B. N. S. 403 ; 
34 L. J. C. P. 146 ; and] Nevjsom 
V. Thornton, 6 East, 17, where 
a person who had consigned goods 
to be sold on the joint account 
of himself and the consignee, was 
held entitled to stop them in 
transitu, the consignee becoming 
insolvent. [So a j)erson who buys 
goods for another on his own 
credit and takes bills of lading 
indorsed for delivery to his own 
order, and then indorses the bills 
to the party for whom he bought, 
is a vendor for the purpose of 
stoppage in transitu : The Tigress, 
Bro^vn & Lush. Adm. Ca. 38 ; 
32 L. J., Adm. 97, S. C]. In 
JenkynsY, Usborne, 8 Scott, K E. 


522 ; 7 M. & G. 678, S. C., it was 
attempted, but without success, to 
confine the right to vendors in 
whom the property in the goods 
has actualty vested at the time of 
the stoppage, and to exclude from 
it a vendor in "whom the property 
in the goods had not vested at 
the time of the stoppage, but only 
an interest in and right to receive 
a certain portion of a cargo to be 
afterwards ascertained and appro- 
priated to the parties interested 
in it, of whom he was one. Tindal, 
0. J., in giving judgment, said: 
^^We see no sound distinction 
with reference to the right of 
stoppage in transitu, between the 
sale of goods the property of 
which is in the vendor, and the 
sale of an interest which he has 
in a contract for the delivery ‘ of 
goods to him ; if he may rescind 
the contract in the one case, for 
the insolvency of the purchaser, he 
must, by parity of reasoning, have 
the right to rescind it in the other.” 
As to what is a sufficient authority 
from the vendor to enable another 
person on his behalf to stop goods 
in transitu, see Whitehead v. 
Anderson, 9 M. & W, 518. -- 

Stoppage in transitu, as its 
name imports, can only take lolace 
while the goods ai’e on theii* w’ay ; 
if they once arrive at the termi- 
nation of theii’ jomiiey, and come 
into the actual or constructive 
possession of the consignee, there 
is an end of the vendor’s risrht 
over them. And, therefore, in 
most of the cases the dispute has 
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been whether the goods had or 
had not arrived at the termination 
of their journey. The rule to be 
collected from all the cases is, 
that they are in transitio so long 
as they are in the hands of the 
carrier as^ such, whether he was 
or was not appointed by the con- 
signee, and also so long as they 
remain in any place of deposit 
connected with their transmis- 
sion. But that, if, after their 
arrival at their place of destina- 
tion, they be warehoused with the 
carrier, ‘whose store the vendee 
uses as his own, or even if they 
be warehoused with the vendor 
himself, and rent be paid to him 
for them, that puts an end to the 
v^dght to stop in transitu. See 
Nieholls v. Lefevre^ 2 Bing. K C. 
83 ; James v. Griffin, 1 M. & W. 
20 ; Edwards v. Brewer, 2 M. 

W. 37o ; [Nicholson v. Bower, 
1 E. & E. 172, per Lord Campbell, 
C. J. ;] and James v. Griffin, 
iterum, 2 M. & W, 623 ; where 
the court differed on the question 
whether evidence of the vendee’s 
intention not to take possession 
uncommunicated to the wharfinger 
was admissible. Mills v. Ball, 2 

B. & P. 457 ; Eolst v. Pownall, 
1 Esp. 240 ; Northey v. Field, 2 
Esp. 613; Hodgson v. Loy, 7 T. 
R. 440 ; Smith v. Goss, 1 Camp. 
282 ; Coates v. Railton, 6 B. & C. 
422 ; Richardson v. Goss, 3 B. & 
P. 127 ; Scott V. Petit, 3 B. & P. 
469 ; Foster v. Frampton, 6 B. & 

C. 109 ; Allen v. Gripper, 2 Tyrw. 
217 ; Rowe v. Pickford; [8 Taunt. 


83] ; Hurry v. Mangles, 1 Camp. 
452 ; Stoveld v. Hughes, 13 East, 
408 ; [Heinehey v. Earle, 8 E. & 

B. 410, affirmed in error, Ihid., 
427 ; and see Cooper v. Bill, 3 H. 
& C. 722 ; 34 L. J. Exch. 161, 
S. C.]. The arrival of the goods 
at a place where they are to be at 
the orders of the buyer, in the 
hands of persons who are to keep 
them for him, is an end of the 
transitus, although the place be 
not that of their ultimate destina- 
tion, Wentworth v. Outhwaite, 10 
M. & W. 436 ; Dodson v. Went- 
%vorth, 5 Scott, N. R. 821 ; 4 M. & 
Gr. 1080, S. C. ; [see Cusack v. 
Robinson, 1 B. & S. 299 ; 30 L. 
J. Q. B. 261 ;] because in such 
a case the goods have got into 
the hands of agents for the buyer, 
not concerned merely in the car- 
riage of the goods. [See Bolton v. 
The Lancashire Rail. Co., 35 L. 
J. C. P. 137 ; S. C. 1 Law Rep. 

C. P. 43, where the goods were 
at first held for the sellers, and 
on refusal by the buyer (who had 
taken away -part) to take the rest, 
the transit was held not to have 
ended.] And the same, as it seems, 
where the goods have got into the 
hands of a person employed by the 
buyer to receive them from the 
first carrier or out of the warehouse 
where they were when sold, and 
give them a new destination, as in 
Yalpy V. Gibson, [4 C. B. 837,] 
where the goods had been ordered 
for the Valparaiso market, and 
the Court of Common Pleas ex- 
pressed their opinion that the 
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transit was at an end upon the may affect the question, and when 
arrival of the goods in the hands and how far in this sort of case ii 
of the vendee’s shipping agent at is one of fact for the jury, even 
Liverpool. In Coiuasjee v. Thom];)- though the documents are nut 
son, 5 Moore (Privy Council), 165, express upon the point, 
the goods were purchased in Lon- Whilst, hotvever, goods sold 
don free on hoard,” to he paid remain in the hands of a carrier 
for upon delivery on board, in a employed to convey them to their 
bill at six months, or cash less original destination as between the 
two and a half per cent, discount, buyer and seller, no case of eo)/- 
at the seller’s option. The goods strucfive possession in the buyer 
Avere delivered by the seller into a arises, unless where the carrier 
vessel indicated by the purchaser, enters expressly or by implication 
and a receipt for them ^vas ob- into a new agreement distinct 
tained from the mate, ■which the from the original contract for car- 
seller kept. The seller elected to riage, to hold the goods for the 
be paid by bill, which was accord- consignee as his agent, not for the 
ingly given, and the master, icith- purpose of expediting them to 
out requiring the return of ike the place of original destination 
maters receipt, signed bills of pursuant to that contract, but in 
lading for tlie goods as shipped a new character, for the purpo.-^e 
by the purchaser. By the custom of custody on his account, and 
of the port, the phrase ^'free on subject to some new or further 
board” imports that the buyer is order to be given to him;” hVhite- 
considered as the shipper, though head v. A nderson, 9 M. & W. 518. 
the seller is to bear the expense And in the absence of such a new 
of shipment. The judicial com- agreement, it seems that the mere 
mittee held that the transit \vas acts of marking or sampling the 
at an end, and the right to stop goods, or giving notice to the 
gone, so soon as the goods were put carrier to hold the goods for the 
on board, and the bill given for the buyer, though done with the in- 
price. QiicBre. See also Van Casteel tention to take possession, do not 
V. Booker, 2 Exch. 691, [Broivne establish a constructive possession 
V. Hare, 3 H. & N. 481^, S. C., in the buyer, or affect the right to 
affirmed in error, 4 H. & N. 822, stop in transitu, Ibid. ; and see 
29 L. J. Exch. 6, Schnster v. Dixon v. Yates, 5 B. & Ad. 313. 
IPKellar, 7 E. & B. 705, Green The same law holds in the case 
V. Bichel,1 G. B. N. S. 747, and of goods which, when sold, are on 
Moakes v. Nicholson, 19 0. B. N. a wharf or in a dock, where they^ 
S. 290, 34 L. J. C. P. 273, S. C.,] are intended to remain until taken 
as to how far the intention with away by the buyer. In such a 
which the goods were shipped case the goods are considered as 
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constructively in transitu (see the 
remarks of Lord Abinger in Gib- 
son V. Carruthers, 8 M. & W. 341), 
and the right of the vendor to 
stop ioi transitu remains so long 
as the goods are not taken away, 
and the warehouse keeper or dock 
owner has not become the agent 
of the buyer, see Dixon v. Yates, 
5 B. & Ad. 313 ; Tanner v. Scovell, 
14 M. & W. 28, where the wharf- 
inger, upon orders received direct 
from the seller, to weigh and de- 
liver the goods to the buyer, had 
accordingly furnished the seller 
with the weights, and delivered 
a portion of the goods to the 
buyer’s order ; yet, inasmuch as 
the wharfinger had not received 
warehouse rent from the buyer, 
or transferred the goods into his 
name, or done any other act to 
become his agent, the rest of the 
goods, without regard to whether 
the pvoi^erty in them had vested 
in the buyer or not, were con- 
sidered subject to the seller’s right 
of stopping in transitu ; and 
Lachington v. Atherton, 8 Scott, 
N. E. 38 ; 7 M. & Gr. 360, S. G, 
where the seller, who had himself 
bought the goods of the importer, 
in whose name they were ware- 
housed in the West India docks, 
gave the buyer a delivery order 
upon which the dock company re- 
fused to act, because not given by 
the importer; and upon the sub- 
sequent insolvency of the buyer, 
the seller himself obtained a deli- 
very order from the importer and 
possessed himself of the goods. 


The question in all such cases 
seems to be, whether the ware- 
houseman at the time of tli^e stop- 
page held the goods as agent for 
the consignor, or as agent for the 
consignee. As to the effect of a 
delivery order both with respect 
to stoppage in transitu and other- 
wise, see Harman v. Anderson, 2 
Camp. 243 ; Stonard v. Diioihm, 
Ibid. 344 ; Bentall v. Burn, 3 B. 
& C. 423 ; [Farina v. Home, 16 
M. & W. 119 ;] Bearle v. Reeves, 
2 Esp. 598 {qucere) ; Aherman v. 
Htomiohrey, 1 C. & P. 53 ; Tucker 
V. Ruston, 2 C. & P. 86 ; Swan- 
wicJc V. Sotheron, 9 A. & E. 895 ; 
Melling v. Kelshaiv, 1 C. & J. 184 ; 
MRivan v. Smith, 2 H. of Lords, 
3G5 ; [Dixon v. Bovill, S Macq. H. 
of L. 1 ; Godts V. Rose, 17 C. B. 
229 ; Pearson v. Dawson, E. B. & 
E. 448 ; Kingsford v. Merry, 1 H. 
& N. 503.] 

If the vendor allow the vendee 
to take possession of part of the 
goods sold under an entire con- 
tract, without intending to retain 
the rest, his right to stop in 
transitu is gone. Hammond v. 
Anderson, 1 N. K. 69. See Sluhy 
V- Hayward, 2 H. BL 504 ; Han- 
son V. Meyer, 6 East, 614, [See 
however Bolton v. The Lanca- 
shire, Ac. Rail. Co., post, p. 755.] 
But it is otherwise if he do intend 
to retain the remainder, Bunney 

V. Poyntz, 4 B. & Ad. 570 ; see 
Wentworth v. Outhwaite, 10 M. & 

W. 451 ; Tanner v. Scovell, 11 M. 
& W. 28. It was said that primd 
facie, a delivery of part imports an 
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intention to deliver the whole. 
Per Taunton, J., Betts v. Gihhins, 
2 A. & E. 73. That dictum, how- 
ever, which had been questioned 
by the author in his work on 
mercantile law (third edition, 463, 
507 ; fourth edition, 459, 502 ; 
fifth edition, 488, 530), has been 
over-ruled by the Court of Ex- 
chequer, in Tanner v. Scovell, 14 
M. & W. 28, W'here it was laid 
down that if the buyer takes 
possession of part, not meaning 
thereby to take possession of the 
whole, but to separate that part, 
and to take possession of that part 
only, it puts an end to the tram 
situs only with respect to that 
part and no more. In that case, 
under a general order to deliver 
the goods, the buyer procured the 
actual delivery of certain portions 
of them which he had resold, and 
the delivery of those portions was 
lield not to oiDerate as a delivery 
of ‘the whole, or to affect the 
vendor s right as to the rest. And 
in Jones v. Jones, 8 M. & "W. 431, 
the assignee of a cargo of goods 
under a tru^t deed, took posses- 
sion of part of the cargo upon its 
arrival, and directed the rest to be 
conveyed to a designated place, 
with the intention of obtaining 
possession of the whole for the 
purposes of the trust ; and it was 
held that such taking possession 
of part did put an end to the 
transit; but it was in that case 
assumed to be clear law that the 
mere delivery of part to the buyer, 
if he means to separate that part 


from the remainder, does not 
amount to a delhmy of the whole 
so as to defeat the right to stop 
in transitu. In Tanner v. Sco- 
vell, supra, the whole question 
was stated to depend on tlte in- 
tention of the huyer ; but perhaps 
that statement was intended to 
apply only to cases like Tanner v. 
Scovell, wdiere it was in the power 
of the buyer at the time, if he 
pleased, to take all. [See the judg- 
ment in Bolton v. The Lanca- 
shire, &c. Rail. Go,, 35 L. J. C. 
P. 137, where the buyer took 
|)art, having the j^ower to take all, 
and refused to take the rest, and 
the right to stop was held not to 
be gone. 

It was once thought that,] 
althougli the determination of the 
/renzszf j)uts an end to the vendor's 
right to stop the goods, the vendee 
[could not] anticipate its natural 
determination, as, for instance, by 
going to meet the goods at sea. 
Holst V. Poivnall, 1 Esp. 240. 
Vide tamen, the judgments in 
3Iills V. Ball, 2 B. & P. 461 ; 
Oppenlieim v. Russell, 3 B. & P, 
54 ; Foster v. FranipAon, 6 B. & 
C. 107 ; and Whitehead y. Ander- 
son, 9 M. & W. 518, where it was 
laid down as indisputable, that if 
the vendee take the goods out of 
the possession of the carrier into 
his own before their arrival, the 
right to stop in transitu is at an 
end ; though, if he wnre to take 
them wuthout the consent of the 
carrier, it might be a wrong to 
him Tor which lie would have a 
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right of action. [See also The Lon- 
don and North-Western Rail. Co. 
V. Bartlett, 7 S.&N. 400.] 
t'" The carriers cannot prolong the 
transit of the goods after arrival 
at the port of destination, by re- 
fusing to give them up to the 
consignee upon demand and ten- 
der of- freight, Bird v. Broion, 
4 Exch. 786. Nor can the ven- 
dor’s right be defeated by the 
enforcement of a claim against 
the vendee, as, for instance, by 
process of foreign attachment at 
the suit of his creditor, or by the 
carrier’s assertion of a general 
lien against him. Smith v. Goss, 

1 Camp. 282; Butler v. Woolcot, 

2 N. R 64 ; Nicholls v. Lefevre, 
2 Bing. N. C. 83. 

^ To make a notice effective as a 
stoppage in transitu, it must be 
given to the person who has the 
i mmediate custody of the goods ; 
or if given to the principal whose 
servant has the custody, it must 
be given at such a time and under 
such circumstances that the prin- 
cipal, by the exercise of reason- 
able diligence, may communicate 
it to his servant, in time to pre- 
vent the delivery of the goods to 
\the consignee. Wh itehead v. A n- 
derson, 9 M. & W. 518. [The 
right of stoppage is not only to 
countermand delivery to the ven- 
dee, but to order delivery to the 
vendor, and the master on re- 
ceiving such ’ order is bound to 
deliver to the latter as soon as he 
knows that the order was given 
by him; The Tigress, Brown, & 


Lush^ Adm. Ca. 38; 82 L. J. 
Adm. 97, S. 0.] 

A stoppage by an unauthorized 
person professing to act for the 
seller is inoperative, though rati- 
fied by the seller, if such ratifica- 
tion be after the period during 
which the seller himself could 
have stopped in transitu ; Bird v. 
Broiun, 4 Exch. 786. 

The second vendee of a chattel 
cannot, generally speaking, stand 
in a better situation than his im- 
mediate vendor. Small v. Moate, 

9 Bing. 574 ; [Kern v. JDeslandes, 

10 C. B. N. S. 205 ; 30 L. J. C. P. 
297, S. C. ; Sheridan v. Ne^v 
Qway Co., 4 C. B. N. S. 618 ; 
Schuster v. ATKellar, 7 E. & B. 
704.] If, therefore, the vendee 
sell the goods before they have 
been delivered to him, he sells 
them, generally speaking, subject 
to the vendor’s right to stop in 
transitu. Dixon v. Yates, 5 B. & 
A. 313 ; Jenhyns v. Usborne, 8 
Scott, N. R. 505 ; 7 M. & G. 678, 
S. C. But on this rule the prin- 
cipal case has engrafted an ex- 
ception ; for the second and main 
point in Lichharroiv v. Mason is, 
that the vendee may, by nego- 
tiating the bill of lading to a bond 
fide transferee, defeat the vendorj^ 
right to stop in transitu. A suc- 
cinct history of the law on this 
point is given by Lord Tenterden, 
in his admhable work on Ship- 
ping, p. 388, [10th ed. by Shee, 
406,] where he remarks, that '' the 
earliest mention ‘of the subject in 
our law books is the case of Evans 
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V. Martlett, 1 Lord Raym. 271, 
12 Mod. 156; in wliicli Holt, C. 
J., said ' the consignee of a bill of 
lading has such a property, that he 
may assign it over : ’ and Shower 
said ^ that it had been adjudged so 
in the Exchequer/ But in that 
case, the effect of such an assign- 
ment was not properly, before the 
court, and does not appear to 
have been discussed or argued ; 
and the case supposed to be re- 
ferred to by Shower has not been 
found. In the case of Snee v. 
Prescot, 1 Atk. 246, the right of 
the pawnee of the bill of lading as 
against the consignor was not 
noticed or insisted upon.” He 
Ahen proceeds to comment on the 
cases of Wright v. Cmniohell, 4 
Burr. 2046, 1 Bl. 628 ; Hihbert v. 
Carter, 1 T. R. 445 ; Calclu'ell v. 
Ball, Ibid. 205 ; and LicJcbarroiu 
V. Mason; and concludes by stating, 
[p. 408, 10th ed.], that '' that cause 
was tried again, and that the 
Court of King’s Bench, at the 
head of which Lord Kenyon had 
in the meantime been placed, and 
who had, in another cause, ex- 
pressed his approbation of the 
first judgment in this case, as 
being founded on principles of 
justice and common honesty, again 
decided the case without argu- 
ment, in conformity to the first 
decision of that court ; 5 T. R. 683 ; 
and in oi’der that the question 
might again be carried to the 
other tribunals, another mit of 
errof was brought ; but it was 
afterwards abandoned, and it is 


■noiv the admitted dodriue in our 
courts that the consignee may, 
under the el rcnrasfances hefore 
stated, Confer an absolute rigid 
and 'property upon a third per- 
son, iadefeasihJe by aniy chdnt on 
the part of the consignor^ That 
is to say, an absolute right and 
property in the goods ; but before 
the statute 18 & 19 Viet c. Ill, 
the transfer of a bill of lading did 
not, like that of a bill of exchange, 
confer any right on the assignee 
to sue upon the contract expressed 
thereby. Thompson v. Dominy, 
14 M. & W. 403 ; Hotoard v. 
Shepherd, 9 C. B. 296. That 
statute, however, has altered the 
law in this respect. By the first 
section rights of action and lia- 
bilities upon the bill of lading 
are to vest in and bind the con- 
signee or indorsee to vjJwrn the 
property in the goods shall puiss.^ 
[See Fox v. Xott, 6 H. & N. 630 ; 
30 L. J. Excli. 259, S. C., showing 
that the section was not in- 
tended to exonerate the original 
shipper; Shoil v. Simpson, 35 L. 
J. C. P. 147 ; and The St Cloud, 
Brown. & Lush., Adm. Ca. 4.] By 
the second section it is provided 
that the act is not to affect 
the right of stoppage s transitu, 
or claims for freight against the 
shipper or owner of the goods, 
or the consignee or indorsee as 
owner, or by reason of his receipt 
of the goods. It should vseem 
that the statute has not altered 
the rule, that the indorsement of 
a hill of lading gives no better 
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ria'ht to tlie indorsee than the 
indorser himself liad^ and that in 
this resiDect a bill of lading still 
differs from a bill of exchange in 
the same way as it did before the 
statute ; see Gurney v. Behrend, 
2 E. & B. 622. In that case the 
bill of lading Avas sent in a letter 
from the shipper stating that he 
had drawm’ against the consig- 
ment, and it was held that the 
acceptance of the draft was not 
thereby made a condition pre- 
cedent to the right to negotiate 
the bill of lading, though if it had 
been, and had not been complied 
with, an indorsement of the bill 
of lading would not have defeated 
the seller’s title. And see Key v. 
Cotesivorth, 7 Exch. 595 ; [and 
Schuster v. MKellar, 7 E. & B. 
704. If the shipper indorses the 
bill as a jdedge, and whilst it is so 
held the goods are misdelivered, 
he may, on reindorsement of the 
bill to him on payment of the ad- 
vance for which it was. pledged, 
sue for the misdelivery ; Short v. 
Simpson, 35 L. J. C. P. 147. The 
rights and liabilities of the con- 
signee or indorsee under the act, 
pass from him by indorsement 
over; Smithivalte v. Wilkiois, 11 
a B. N. S. 842 ; 31 L. J. C. P. 
214, S. C.] Where the goods are 
shipped under such circumstances 
as to show an intention that the 
property or right of possession 
should not vest in the consignee 
until some further act is done, 
such as payment, or handing over 
the bill of lading, no question of 


stoppage in transitu can arise 
before that act is done. See 
Turner v. Liverpool Docks, 6 
Exch. 543 ; [Sheridan v. New 
Quay Co,, 4 C. B. N. S. 618.] 
See further as to the effect of a 
bill of lading, Jenhyns v. Ushorne, 
8 Scott, N. R. 505 ; 7 M. & G. 
678, S. C., per curiam; Bryans 
V. Nix, 4 M. & W. 775 ; Bruce v. 
Wait, 3 ML. & W. 15 ; [Hoare v. 
Dresser, 7 H. of Lords Cases, 290, 
733; Ericksenv, Barhworth, 3 H. & 
N. 894, Cam. Scacc. ; The Calcutta 
and Birmah, &c. Co. v. Demattos, 

33 L. J. Q. B. 214 ; Reynolds Y.Jex, 

34 L. J. Q. B. 251 ;] as to its being 
revocable, Mitchell v. Ede, 3 P. 
& D. 518 ; 11 A. & E. 88, S. C. ;— 
as to its effect when goods are not 
on board. Grant v. Norway, 10 
C. B. 665 ; Huhhersty v. Ward, 8 
Exch. 330 ; 18 & 19 Viet. c. Ill, 
s. 3; [ValieriY. Boyland, 1 Law 
Rep. C. P. 382 ; Meyer v. Dresser, 
16 C. B. N. S. 646 ; 33 L. J. C. P. 
289 ;] Bryans v. Nix, 4 M. & W, 
775 ; — [as to its negotiability after 
the landing of the cargo at the 
port of destination, Meyerstein v. 
Barber, C. P. November 24, 1866, 
or where possession of it has 
been obtained by fraud, ( The 
Marie Joseph) Pease v. Gloahec, 
1 Law Rep. Privy C. 219 ; — as 
to] -unusual terms [concerning] 
freight. Turner v. Liverpool 
Docks, 6 Exch. 543 ; [Neish v. 
Graham, 8 E. & B. 505 ; Hoio 
V. Kwchner, 11 Moore,?. C. 21 ; 
Kirchner v. Vemes, 12 Moore, 
P. C. 361 ; — as to the consignee’s 
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right to «ae the shipowner in 
assumpsit for not delivering the 
goods, Tronson v. Dent, 8 Moore, 
P. C. 419;] — as to a mate's re- 
ceipt, Evans v. Nicliol, 4 Scott, 

N. E. 43 ; Thomson v. Small, 1 
C. B. 828 ; Goivasjee v. Thomp- 
son, 5 Moore P. C., 165 ; [Schus- 
ter V. M^Kellav, 7 E. & B. 705 ; 
— as to liens against indorsees 
for charter-party freight, Foster v, 
Dolby, 3 H. & N. 705 ; Shancl v. 
Sanderson, 4 H. & N. 381 ; Gil- 
hison V. Middleton, 2 C. B. N. S. 
134; Kirchner v. Venus, supra; 
Kern v. Deslandes, 10 C. B. N. S. 
205; Reynolds v. Jex, supra; 
Fry V. The Chartered Mercantile 
Bank of India, 35 L. J. C. P. 
306 ; — as to Kirchner v. Venus, 
Tanvaco v. Simpson, 19 ,C. B. N. 
S. 453, — as to the immunity from 
liability of the indorsee for demur- 
rage under a charter-party ; Chap- 
pel v. Comfort, 10 0. B. N, S. 802 ; 
— and as to the right of the con- 
signee or indorsee to sue in the 
Admiralty Court, 24 Viet, c. 10, s. 

O, and The St. Cloud, suprai\ 

If the assignee of a bill of 
lading act maid fide ; for instance, 
if he knows that the consignee 
of the goods is insolvent, and 
takes the assignment of the bill 
of lading for the purpose of de- 
feating the right to stop in tran- 
situ, and so defrauding the con- 
signor out of the price ; he will 
be held to stand in the same 
situation as the consignee : and 
the consignor will preserve his 
right of stoppage. Per Lord Ellen- 


borough, delivering judgment in 
Gumming v. Broion, 9 East, 514. 
And if the bill of lading contain a 
condition, ex. gr., if it be indorsed 
upon it, that the goods are to be 
delivered, provided E. E. pay a 
certain draft, every indorsee takes 
it subject to that condition, and 
will have no title to the goods, 
unless it be performed Barrov: 
V. Coles, 3 Camp. 92. 

A factor, however, to whom 
goods were consigned, stood in a 
different situation from a vendee 
with respect to his power to pass 
the property therein by an indorse- 
ment of the bill of lading. For, 
though he might bind his prin- 
cipal by a sale thereof, he could 
not by a pledge, that not being 
within the usual scope of his 
authority. Martin v. Coles, 1 M. 
& S. 140 ; Shipley v. Kymer, 
Ibid., 484 ; Neivsom v. Thoroiton, 6 
East, 17. But by statute 4 Geo. 4, 
c. 83, amended by 6 Geo. 4, c. 94, 
usually called the Factor’s Act, 
the law upon this subject was 
altered. 

By [the latter] statute, sec. 2, a 
person intrusted with, and in pos- 
session of any bill of lading, is 
to be deemed the true owner of 
the goods described in it, so far as 
to give validity to any contract 
made by him, for the sale or dis- 
position of the goods, or any part 
thereof, or for the deposit or pledge 
thereof, or any part thereof, as a 
security’ for any money, or nego- 
tiable instrument, provided the 
buyer, disponee, or pawnee, have 
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no notice by the bill, or otherwise, 
that he was not the actual hond 
fide owner of the goods. (Upon 
the question who is to be con- 
sidered a person '' intrusted'' with- 
in the meaning of this section, see 
Close V. Holmes, 2 M. & Eob. 23 ; 
milrps V. Hiith, 6 M. & W. 605 ; 
Hatfield v. Phillips, 9 M. & W. 
647 ; 14 M. & W. G65 ; 12 Cl. & 
Fin. 343, S. C. ; Bonzi v. Steiuart, 

5 Scott, N. R. 1 ; 4 M. & G. 525, 
S. C. ; [Baines v. Stvainson, 4 B. 

6 S. 270 ; 32 L. J. Q. B. 281, 
S. C. ;] and as to what is a '' dispo- 
sition," see Taylor v. Kymev, 3 
B. & Ad. 337.) But by sec. 3, if 
the deposit or pledge be as a secu- 
rity for a pre-existing demand, 
the depositee or pa^^mee acquires 
only the same interest in them 
that was possessed by the person 
making the deposit or pledge. [As 
to the 4th section, see Baines v. 
Swainson, sitpra.] Sect. 5 enacts 
that any person may accept any 
such goods or document as afore- 
said, on deposit or pledge, from 
any factor or agent, notivitJistand- 
ing he shall have notice that the 
party is a factor or agent ; but in 
such case he shall acquire such 
interest and no further or other, 
as was possessed by the factor or 
agent at the time of the deposit 
or pledge ; and, therefore, in this 
last case, if the agent's interest 
be defeasible, so is the pledgee’s. 
Blandy v. Allen, Dans. & Lloyd, 
22 ; Fletcher v. Heath, 7 B. & C. 
517. A fraudulent sale cannot be 
upheld as a pledge under this 


section. Thompson v. Farmer, 1 
M. & M. 48. As to the pleadings 
upon [this statute], see Bonzi v. 
Stewart, 5 Scott, N. R. 1 ; 4 M. & 
G. 295 ; 8 Scott, N. R. 525 ; [7 M. 
& G. 746.] 

The provisions of this statute 
(6 Geo. 4, c. 94), being found in- 
sufficient to meet the wishes or 
convenience of merchants, stat. 
5 & 6 Viet. c. 39, ''An act to 
amend the law relating to advances 
hond fide made to agents intrusted 
with goods,” was passed (30th 
June, 1842). 

The 1st section, after reciting 
inter alia, that by 6 Geo. 4, c. 94, 
"validity is given, under certain 
circumstances, to contracts or 
agreements made with persons in- 
trusted with and in possession of 
the documents of title to goods 
and merchandize, and consignees 
making advances to persons abroad 
who are intrusted with any goods 
and merchandize are entitled, un- 
der certain circumstances, to a 
lien thereon, but under the said 
act and the present state of the 
law, advances cannot safely be 
made upon goods or documents 
to persons known to have pos- 
session thereof as agents only ; ” 
and that " advances on the secu- 
rity of goods and merchandize 
had become an usual and ordinary 
course of business, and it was ex- 
pedient and necessary that reason- 
able and safe facilities should be 
afforded thereto, and that the same 
j)rotection and validity should be 
extended to bond fide advances 
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upon goods and merchandize as 
by the 6 Geo. 4, c. 94, is given to 
sales, and that owners intrusting 
agents with the possession of goods 
and merchandize, or of documents 
of title thereto, should in all cases 
where such owners by the 6 Geo. 4, 
c. 94, or otherwise, would be bound 
by a contract or agreement of sale, 
be in like manner bound by any 
contract or agreement of pledge 
or lien for any advances bond fide 
made on the security thereof;’’ 
and that ^‘much litigation had 
arisen on the construction of the 
(3 Geo. 4, c. 94, that it did not 
extend to protect exchanges of 
securities bond fide made, and so 
much uncertainty existed in re- 
spect thereof, that it was expedient 
to alter and amend 'the same, and 
to extend the provisions thereof, 
and to jput the laio on a clear and 
certain basis; ” enacts ‘''that from 
and after the passing of this act 
any agent who shall hereafter be 
intrusted loith the possession of 
goods'' [Freeman Y. Appleyard, 82 
L. J. Exch. 175], "or of the docu- 
ments of title to goods, shall be 
deemed and taken to be owner 
of such goods and documents, so 
far as to give validity to any con- 
tract or agreement by way of 
pledge, lien, or security bond fide 
made by any person with such 
agent so intrusted as aforesaid, as 
well for any original loan, advance, 
or payment made upon the secu- 
rity of such goods or documents, 
as also for any further or con- 
tinuing advance in respect thereof, 


and such contract or agreement 
shall be binding upon and good 
against the owner of such goods, 
and all other persons interested 
therein, notioithstandvng the per- 
son claiming such pledge or lien 
may have had notice that the 
person ivith vjhom such contract 
or agreement is made is only an 
agent" 

This, as well as the other pro- 
visions of the statute, though wide 
enough in terms to include many 
other cases, has been limited in 
construction to mercantile trans- 
actions. So that in Wood v. Roiv- 
cliff e, 6 Hare, 191, where it was 
contended that advances made 
upon the security of furniture in 
a furnished house, not in the way 
of trade, to the apparent owner of 
the furniture, who in fact was an 
agent intrusted with the custody 
of it by the true owner, were 
within the protection of 5 & 6 
Viet. c. 89, Sir James Wigram, 
V. C., held the contrary, saying in 
the course of his judgment : " the 
fii'st act (6 Geo. 4, c. 94) is for the 
' protection of the j)roperty of mer- 
chants and others,’ and the pro- 
perty referred to is ' goods, wares, 
and merchandize,’ intrusted to the 
agent ' for the purpose of consign- 
ment or sale,’ or ' shipped ; ’ ” [see 
the first section of the act ;] " and 
upon a 'judicial construction of the 
act it has been held that the gene- 
rality of the expressions must be 
restricted. Every seiw^ant of the 
owner of goods employed in the 
care or carriage of such goods, is 



762 


LICKBARROW V, MASON 


ill one sense ' an agfent intrusted 
ivith goods/ but still lie is not an 
agent within the meaning of the 
statute ; Monh v. ^'hittenhwvy, 2 
B. & Ad. 484. The title of the 
second act (5 & 6 Viet. c. 39) is 
more general ; but it appears to 
me to relate to 'agents/ and to 
' goods and merchandize/ in a sense 
which is not applicable to the 
agency or the property in this 
case.” In Monh v. Wliittenbury, 
sicjyra, it was considered that a 
carrier, warehouseman, packer, or 
wharfinger, is not "an agent” 
within 6 Geo. 4, c. 94 ; and Sir 
James Wigram, Y. C., appears to 
have treated that decision as 
applicable also to the construc- 
tion of 5 & 6 Viet. c. 39. [See 
Baines v. Siuainsoii, 4 B. & S. 
270, in which a commission agent 
and factor, with whom goods were 
warehoused, was held to be in- 
trusted within s. 4 of 6 Geo. 4, c. 
94, a power of sale being, of course, 
incidental to his business as fac- 
tor ; Lamb v. Attenborough, 1 B. 
& S. 831 ; 31 L. J. Q. B. 41, where 
a wine-merchant’s clerk was held 
not to be his " agent ” within the 
meaning of the act, but only his 
servant ; and Hayraan v. FlevSker, 
13 C. B. K S. 519 ; 32 L. J. C. P. 
132, S. C., where a person intrusted 
with pictures for sale on commis- 
sion, and whose ordinary business 
did not extend to selling on com- 
mission, Tvas held to be an " agent ” 
within 5 & 6 Viet. c. 39, s. 1, as his 
employment on the occasion cor- 
responded with that of a factor. 


See also Gobincl Chunder Sein, 
app., Valentine Ryan, resp., 9 
Moore, Ind. Ap. 140; and Sheppard 
V. The Unio7i Bank of London, 7 
H. & N. 661 ; S. C. 31 L. J. 154. 
For the purposes of the act, the 
fact of the goods having been ob- 
tained from the principal is immate- 
rial ; Ibid.] In J enhyns v. Usborne, 
8 Scott, K E. 505 ; 7 M. & G. 678, 
S. C., a vendee who had received 
from the vendor a delivery order 
for the goods, was considered not 
to be a person intrusted with a 
delivery order within the 6 Geo. 4, 
c. 94, s. 2, so as to be capable of 
making a valid pledge of the de- 
livery order, and so defeating the 
right of stoppage in transitu ; the 
act being intended only to apply 
to persons intrusted with such 
documents as factors or agents ; 
and the vendee being in pos- 
session of the document, not as 
the agent of another, but in his 
own right. That would d fortiori 
hold good in a case arising upon 
the construction of 5 & 6 Viet. c. 
39, s. 1, where the word " agent ” 
is expressly used. And therefore, 
wEere’the person intrusted is not 
intrusted as agent but as buyer, 
the right of his assignee is not 
holpen by 5 & 6 Viet. c. 39, but 
must stand or fall by the rule laid 
down in Lickharrow v. Mason. 
Upon this point Jenkyns v. Us- 
borne is confirmed by Van Casteel 
V. Booker, 2 Exch. 691. 

The 2nd section authorise^s the 
substitution of other goods, docu- 
ments of title, or negotiable seen- 
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rities for those first deposited in 
consideration of a previous ad- 
vance ; but provides that the lien 
acquired upon the substituted pro- 
perty shall not exceed the then 
value of the property given up. 
The decision which pointed out 
the necessity for that section was 
Bonzi V. Stewart, 4 M. & G. 525, 

5 Scott, N. E. 1, S. C. [See upon 
the construction of it, Sheppard 
V. Union Bank of London, 7 H. 

6 K 661 .] 

Sect. 3 provides and enacts that 
the act shall be deemed and con- 
strued to give validity to such 
contracts and agreements only, 
and to protect only such loans, 
advances, and exchanges, as shall 
be made bond fide, and without 
notice that the agent making such 
contracts or agreements is acting 
without authority or maid fide 
against the owner ; that it shall 
not be construed to extend to or 
protect any lien or pledge for an 
antecedent debt.;’’ — nor to autho- 
rise any agent in deviating from 
any expressed order or authority 
received from the owner ; but 
that, for the purpose and to the 
intent of protecting all such bond 
jftcZe loans, advances, and exchanges 
. as aforesaid, (though made with 
notice of such agent not being the 
owner, but without any notice of 
the agent’s acting without autho- 
rity,) and to no further or other 
intent or purpose,* such contract 
or agreement as aforesaid shall be 
binding on the owner and all 
other persons interested in such 


goods.” It has been held upon 
the construction of this section, 
that notice that the factor had the 
goods for sale was not of itself 
notice that he had no authority 
to pledge, Navulshaw v. Broion- 
rigg, 21 Law J. Chanc. 57, Vice- 
Chancellor (Lord Cranwortli), Ibid, 
908, [2 De G. Mac. & G. 441,] on 
appeal. Lord Chancellor (Lord St. 
Leonards.) [As to the proper 
mode of putting the question of 
notice to a jury, see Gobind 
Ghunder Sein, app., Valentine 
Ryan, resp., 9 Moore, Ind, Ap. 
140 ; 5 Law T., N. S. 559, S. G] 
By the 4th section any hill of 
lading, India warrant, dock %oar-‘ 
rant, warehouse keepers certifi- 
cate, warrant or order for the 
delimry of goods, or any other 
document used in the ordinary 
course of bitsiness as proof of the 
possession or control of goods, or 
authorising or purporting to au- 
thorise, either by indorsement or 
by delivery, the possessor of such 
document to transfer or receive 
goods thereby represented, shall 
be deemed and taken to be a 
document of t itle wuthin the mean- 
ing of this act : — and any agent 
intrusted as aforesaid, and pos- 
sessed of any such document of 
title, whether derived immediately 
from the owner of such goods, or 
obtained by reason of such agent’s 
having been intrusted with the 
possession of the goods, or of any 
other document of title thereto, 
shall be deemed and taken to have 
been intrusted with the possession 
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of tlie goods represented by such 
document of title as aforesaid : ” — 
(This legislative interpretation of 
the word intmsted ” was ren- 
dered necessary by the decisions 
in Phillips v. Hiith, 6 M. & W. 
605, and Hatfield v. Phillips, 9 
M. & W. 647, affirmed in the H. 
of Lords, 14 M. & W. 647, 12 CL 
& Fin. 343, S. C., that a factor in- 
trusted with a bill of lading, and 
who, by reason of having the bill 
of lading, was enabled to and did 
(but not in pursuance of the in- 
structions of his principal) possess 
himself of a dock warrant, was not 
to be considered a person intrusted 
with the dock warrant within the 
meaning of 6 Geo. 4, c. 94 : [see the 
distinction b etween intrusting with, 
and enabling to obtain possession 
of, illustrated by Crompton, J., 
in Baines v. Sivainson, 4 B. & S. 
270 :]) — And '' all contracts pledg- 
ing or giving a lien upon such 
document of title as aforesaid 
shall be deemed and taken to be 
respectively p)ledges of and liens 
upon the goods to which the same 
relates : ” — '' And such agent shall 
be deemed to be possessed of such 
goods or documents, whether the 
same shall be in his actual custody, 
or shall be held by any other 
person subject to his control or 
for him or on his behalf : ” — ^And 
where any loan or advance shall 
be hond fide made to any agent 
intrusted with and in possession 
of any such goods or documents 
of title as aforesaid, on the faith 
of any contract or agreement in 


writing to consign, deposit, trans- 
fer, or deliver such goods or docu- 
ments of title as aforesaid, and 
such goods or documents of title 
shall actually he received by the 
person making such loan or ad- 
vance, without notice that such 
agent was not authorised to make 
such pledge or security, every 
such loan or advance shall be 
deemed and taken to be a loan or 
advance on the security of such 
goods or documents of title within 
the meaning of this act, though 
such goods or documents of title 
shcdl not actually he received hy 
the person making such loan or 
advance till tlie period suhsequent 
thereto P' — (This enactment may 
have sprung from the inclination of 
opinion expressed upon the second 
point argued bpt not decided, in 
Bonzi V. Stewart, 4 M. & G. 295 ; 
5 Scott, N. R. 1 :) — And ‘‘any 
contract or agi'eement, whether 
made direct with such agent as 
aforesaid, or with any clerk or 
other person on his hehalf, shall 
be deemed a contract or agree- 
ment with such agent P' — And 
“ any payment made, whether hy 
money or hills of exchange or 
other negotiable security, shall be 
deemed and taken to be an ad- 
vance within the meaning of this 
act : — ‘‘ negotiable security fi 
that is, for the paymeiit of money, 
semhle, Taylor v. Kyrner, 3 B. & 
Ad. 320 ; and n.lthough the words 
are any payment, yet with refer- 
ence to the object of this act, 
they must be construed to mean 
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any payment by way of loan or 
advance, and not to include a case 
where the real object of the parties 
is not a loan or advance, such as 
w^as Learoycl v. Bohinson, 12 M. 
& W. 745, w^here the factor being 
liable with the defendant on a bill 
of exchange, obtained a sum of 
money from the defendant to take 
up the bill at the same time de- 
positing with him the plaintiff’s 
■goods. In that case the direction 
of the judge, Coltman, J., to the 
jury to find for the plaintiff if 
they considered what was done to 
be only a circuitous mode of 
paying the bill on which the de- 
fendant was liable,” was upheld 
by the Court of Exchequer: — 
And an agent m possession as 
aforesaid of such goods or docu- 
ments shall be taken, for the pur- 
poses of this act, to have been m- 
tvustecl therewith by the owner 
thereof, unless the contrary can he 
slioivn in evidenced 

The 5th section provides that 
nothing in the act contained shall 
lessen, vary, alter, or affect the 
civil responsibility of an agent for 
any breach of duty or contract or 
non-fulfilment of his orders or 
authority. 

[The 6th section has been re- 
pealed by 24 & 25 Viet. c. 95, but, 
with some alteration, re-enacted 
by an act consolidating and 
amending the statutes relating to 
larceny and like offences, viz., 24 
& 25 Viet. c. 96, by the 78th sec- 
tion of which a factor or] agent 
exercising the powers viitually 


conferred upon him by [5 & 6 
Viet. c. 39] mala fide, and without 
the authority of his principal, [is] 
subject to punishment b}' [penal 
servitude or imprisonment], as for 
a misdemeanor, unless Avhere the 
property dealt with is not made a 
security for or subject to the pay- 
ment of any greater sum of money 
than the amount which at the 
time was justly due and owing to 
such agent from his principal, to- 
gether with the amount of any 
bills of exchange drawn by or on 
account of such principal, and ac- 
cepted by such agent : or [by s. 85 
of the 24 & 25 Viet. c. 96] unless 
he shall, previously to his being 
[charged with the offence], have 
disclosed it, [R. V. Skeen, 1 Bell 
C. C. R 97 ; 28 L. J. M. C. 91] 
on oath, in consequence of compul- 
sory process in any proceeding ' 
bond fide instituted by any party 
aggrieved, or in an examination 
or deposition before any court of 
bankruptcy or insolvency. 

Sect. 7 [of the 5 & 6 Viet. c. 39] 
preserves the right of the owner to 
redeem, and enables him to prove 
under the bankruptcy of the agent 
for the amount paid to redeem, or 
the value of, the goods. 

The 8th section is the common 
interpretation clause, and the 9th 
and last excludes a retrospective 
application of the provisions of 
the act. 

This act, 5 & 6 Viet. c. 39, it 
may be observed, relates to ad- 
vances upon the security of goods, 
and it will still be necessary to 
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resort to the 2nd and 4th sections 
of 6 Geo. i c. 94, in cases not 
falling within that category. 

Let IIS return to the effect of 
the indorsement of a bill of lading 
upon tlie right to stop in transitu. 
In cases where a bill of lading 
may be^ and has been, pledged by 
the consignee of the goods, as a 
security for his own debt, the legal 
right to the possession of the goods 
passes to the pledgee ; but the 
right to stop them in transitu, in 
case tbe consignee should become 
insolvent, is not absolutely de- 
feated, as it is in the case of a sale 
of the bill of lading by the con- 
signee ; for the vendor may still 
resume his interest in them, sub- 
ject to the rights of the pledgee, 
and will have a right, at least in 
equity, to the residue which 
may remain, after satisfying the 
pledgee’s claim. And further, if 
the goods comprised within the 
bill of lading be pledged along 
with other goods belonging to the 
pledger himself, the vendor will 
have a right to have all the 
pledger’s own goods appropriated 
to the discharge of the pledgee’s 
claim before any of the goods 
comprised within the bill of lading 
are so. This was decided In re 
Westzintlms, 5 B. & Ad. 817, 
where Lapage & ' Co. having pur- ' 
chased oil from plaintiff Westzin- 
thus, paid for it by acceptance ; 
and being in possession of the 
bills of lading, pledged them with 
Hardman & Co., as a security for 
certain advances. Lapage & Co. 


became bankrupt, and their ac- 
ceptance in the plaintiff’s favour 
was dishonoured. At the time of 
their bankruptcy they owed Hard- 
man & Co. 9271Z. on account of 
advances ; as a security for which 
they held, besides the bill of 
lading, goods to the value of 
961^. Is. 7ch, belonging to Lapage 
himself. The court held that 
Westzintlms, who had, upon the 
bankruptcy of Lapage & Co., 
given notice to the master of the 
ship that he claimed to stop the 
oil in transitu, had a right to insist 
upon the proceeds of Lapage’s 
OAvn goods being appropriated to 
the discharge of Hardman’s lien, 
and, as they proved sufficient to 
satisfy it, .had a right to receive 
the entire proceeds of his oils. — 
“ As Westzintlms,” said Lord 
Denman, delivering the judgment 
of the court, would have had a 
clear right at law to resume the 
possession of the goods on the in- 
solvency of the vendee, had it not 
been for the transfer of the pro- 
perty and right of possession, for 
a valuable consideration to Hard- 
man, it appears to us, that in a 
court of equity, such transfer 
would be considered as a pledge 
or mortgage only; and Westzin- 
thus would be considered as 
having resumed his former in- 
terest in the goods, subject to 
that pledge or mortgage, in 
analogy to the common case of 
a mortgage of real estate, which 
is considered as a mere security, 
and the mortgagor, the owner 
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of the land. We, therefore, think 
that Westzinthus, by his attempted 
stoppage in transitu^ acquired 
a right to the goods in equity (sub- 
ject to Hardman's lien thereon), 
as against Lapage and his assig- 
nees, who are bonnd by the same 
equity that Lapage himself was ; 
and this view of the case agrees 
with the opinion of Mr. Justice 
Buller, in his comment on the 
case of Snee v. Prescot in Lich- 
bavroiv v. Mason. If then West- 
zinthus had an equitable right to 
the oil subject to Hardmans lien 
thereon for his debt, he would, 
by means of his goods, have be- 
come a surety to Hardman for 
Lapage's debt; and would then 
have a clear equity to oblige 
Hardman to have recourse against 
Lapage' s own goods deposited 
with him to pay his debt in ease 
of the surety. And all the goods, 
both of Lapage and Westzinthus, 
having been sold, he would have 


a right to insist upon the proceeds 
of Lapage’s goods being appro- 
priated, in the first instance, to 
the payment of the debt." Spald- 
ing V. liuding, 6 Beav. 376, con- 
firms Westzinthus's case, and 
shows, that the goods cannot he 
retained as security for a genercd 
balance of account, but only for 
the specific advance made upon 
security of the bill of lading. 

[In Meyerstein v. Barber, 0. P. 
24 November, 1866, it was con- 
sidered that a first pledge of a bill 
of lading after the goods were 
landed at a sufferance wharf under 
a stop for freight, before the stop 
was taken off, and whilst the bill 
of lading continued to be by mer- 
cantile usage the document of title 
to the goods, (though no further 
delivery of possession took jdace), 
was equally valid against a sub- 
sequent pledge, as if the first 
pledge had been made during the 
voyage.] 
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Covenant for 
non-payment 
of rent. 


3rd plea, tank- 
raptcy before 
rent began to 
accrue. 


TRIN.—^^ GEO, 3, m a P. tb B. B. 

[nEFORTEn 1 H. BtACK. 433, AND 4 T. R. 94.] 

The hankruptaj of the defeoidant caimot he pleaded in 
bar of an action of covenant for rent. 

This was an action of covenant for non-payment of rent 
payable quarterly. The covenant on which the breach 
was assigned, after the usual words, '' yielding and paying, 
&c.,” was as follows: — ''And the said Peter James (the 
defendant) for himself, his heirs, executors, administrators, 
and assigns, did thereby covenant, promise, and agree 
(amongst other things) to and with the said Benjamin 
(the plaintiff), his heirs and assigns, that he the said Peter 
James, his heirs, executors, administrators, or assigns, 
should and would, during all the rest of the said term, 
thereby demised, well and truly pay, or cause to be paid, 
unto the said Benjamin, his heirs and assigns, the said 
clear yearly rent of 110^., in manner and form aforesaid, 
according to the true intent and meaning of the said in- 
denture.” The breach was the non-payment of 27^. 10s., 
for a quarter ending December 25, 1789. 

The defendant pleaded, 1st, Non est factum, 2nd, Riens 
in arrere. 3rd, " That after the making of the said inden- 
ture in the said declaration mentioned, and before the 
suing out of the original writ of the said Benjamin 
against the said Peter James, to ^uit, on the first day of 
January in the year of our Lord 1789, and from thence 
until the day of suing out the commission of bankruptcy 
herein mentioned against the said Peter James, he the 
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said Peter James was a trader within the intent and Plea of bank- 
meaning of the several statutes made and then in force 
against bankrupts ; that is to say, a merchant, dealer, and 
chapman, to wit, at London aforesaid, in the parish and 
ward aforesaid, and during all that time used and exer- 
cised the trade and business of a merchant, in baying and 
selling divers silks, and other goods, wares, and merchan- 
dizes, and receiving consignments of silks and other 
goods, and selling the same on commission, for his corre- 
spondents and customers, for profit and gain, and thereby 
sought and endeavoured to get his living as other persons 
of the same trade usually do ; and the said Peter James 
so being such trader as aforesaid, within the intent and 
meaning of the said several statutes made and then in 
force concerning bankrupts, and so seeking his living by 
way of buying and selling as aforesaid, he the said Peter 
James afterwards, and before any of the rent or money in 
the said declaration mentioned became due and payable, 
to wit, on the 8th day of June, in the year aforesaid, at 
London aforesaid, in the parish and ward aforesaid, became 
and was indebted to one George Tickner Hardy, gentle- 
man, then being a subject of this realm, in lOOZ. of lawful 
money of Great Britain, for so much money before that 
time paid, laid out, and expended by the said Gfeorge 
Tickner Hardy, to and for the use of the said Peter 
■James, at his special instance and request; and the said 
Peter J ames being so indebted as aforesaid, and being a 
subject of this realm, and so seeking his living by way of 
buying and selling as aforesaid, he the said Peter J ames, 
afterwards, to wit, on the same day and year last aforesaid, 
at London aforesaid, in the parish and ward aforesaid, (he 
the said George Tickner Hardy so being a creditor of the 
said Peter James, and being then wholly unsatisfied his 
debt,) manifestly became a bankrupt, within the intent 
and meaning of the several statutes made and then in 
force against bankrupts ; and the said Peter James so 
being and remaining a bankrupt as aforesaid, he the said 
George Tickner Hardy, as well for himself as for all 
other creditors of the said Peter James, afterwards, to wit, 

VOL. I. o J) 
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on the 9th day of June, in the year aforesaid, at WesU 
minster in the county of Middlesex^ to wit, at London 
aforesaid, in the parish and ward aforesaid, exhibited his 
certain petition in -writing to the Eight Honourable 
Edward Lord Thurloio, then Lord High Chancellor of 
Great Britain, and thereby petitioned the said’ Lord 
Chancellor, to grant to the said George Tickner Hardy 
his majesty’s commission to be directed to such and so 
many persons as he should think fit to give his authority 
of and concerning the said bankrupt, and to all other 
intents and purposes, according to the provisions of the 
statutes made and then in force concerning bankrupts, as 
by the said petition remaining in the Court of Chancery 
of our lord the now king at Westminster aforesaid more 
fully appears; and the said Peter James further saith, 
that upon the said petition of the said George Tickner 
Hardy so exhibited as aforesaid, on behalf of himself and 
all other the then creditors of the said Peter James, 
according to the form of the statutes in such case made 
and provided, for giving them rehef on that behalf, after- 
wards, and before the said sum of money in the said 
declaration mentioned or any part thereof became due, 
and before the said supposed breach of covenant, to wit 
on. the 9th day of June in the year aforesaid, at West- 
minster aforesaid, to wit, at London aforesaid, in the parish 
and ward aforesaid, a certain commission of our lord the 
now king, founded upon the statutes made and then in 
force concerning bankrupts, in due form of law issued, 
under the great seal of Great Britain, bearing date the 
same day and year last aforesaid, directed to Michael 
Dodson, Thomas Plumer, Edward Finch Hatton, Kobert 
Comyn, and Charles Proby, Esquires, and was then and 
there to them directed, by which said commission, our 
said lord the now king. gave full power and authority to 
them the said Michael Dodson, Thomas Plumer, Edward 
Finch Hatton, Kobert Comyn, and Charles Proby, four 
or three of them, to proceed, according to the said 
statutes, and all other statutes then in force concerning 
bankrupts, not only concerning the aforesaid bankrupt. 
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his body, lands, tenements, both freehold and copyhold, 
goods, debts, and all other matters whatsoever, but also 
concerning all other persons, who by concealment, claim, 
or otherwi|f, should offend touching or concerning the pre- 
mises, or any part thereof, against the true intent and pur- 
port of the said statutes, and to do and execute all and every 
thing and things whatsoever, as well for and towards satis- 
faction and payment of the creditors of the said Peter James, 
as towards and for all other intents and purposes what- 
soever, according to the order and provisions of the said 
statutes, as by the said commission (amongst other things) 
more fully appears : by virtue of which said commission, 
and by force of the statutes aforesaid, the said Michael 
Dodson, Edward Finch Hatton, and Eobert Comyn^ three 
of the commissioners named in the said commission, 
afterwards, to wit, on the 11th day of June, in the year 
aforesaid, to wit, at London aforesaid, in the parish and 
ward aforesaid, having taken upon themselves the burthen 
of the said commission, then and there duly adjudged and 
declared the said Peter James to have been, and become 
on the day of the issuing of the said commission, and 
then to be a bankrupt, within the true intent and meaning 
of the said statutes, some or one of them : and the said 
Peter James further says, that afterwards, to %uit, on the 
26th day of June in the year aforesaid, at London afore- 
said, (the said Peter James then remaining and con- 
tinuing a bankrupt as aforesaid,) they the said Michael 
Dodson, Edward Finch Hatton, and Eobert Comjm, in 
due manner and according to the form of the statute in 
such case made and provided, by an indenture then and 
there duly made, and bearing date the same day and year 
last aforesaid, between the said Michael Dodson, Edward 
Finch Hatton, and Eobert Comyn, of the one part, and 
Eobert Mendham, of WalhrooTc, London, merchant, George 
Marsh, of Broad Street, London, silk-broker, and the said 
George Tickner Hardy of the other part, then and there 
duiy bargained, disposed, assigned, and set over, amongst 
other things, the said indentures of lease in the said 
declaration mentioned, and all the estate and interest of 

3 :) 2 
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the said Peter James, of, in, and to the same, and of, in 
and to the premises thereby demised, to the said Robert 
Mendham, George Marsh, and George Tickner Hardy, 
(the said Robert Mendham, George Marsh, |nd George 
Tickner Hardy, before the said assignment so made to 
them as aforesaid, having been duly chosen assignees of 
the debts, credits, goods and chattels, estate and effects of 
the said Peter James the bankrupt, according to the form 
of the statutes in such case made and provided,) to hold 
to them the said Robert Mendham, George Marsh, and 
George Tickner Hardy, their executors, administrators, 
and assigns, from thenceforth, for the residue of the said 
demised term then to come and unexpired ; by virtue of 
which said assignment, all the estate, interest, and term 
of years then to come and unexpired, property, claim, 
and demand, of the said Peter James, of and in the said 
indenture of lease, and of and in the premises thereby 
demised, then and there became, and was vested in the 
said Robert Mendham, George Marsh, and George 
Tickner Hardy, as such assignees, and the same from 
thence hitherto hath been, and still is vested in them, 
the said Robert Mendham, George Marsh, and George 
Tickner Hardy (the said commission still remaining in 
full force and effect, in no ways superseded, cancelled, or 
set aside), and the said Robert Mendham, George Marsh, 
and George Tickner Hardy, then and there, to wit, on the 
same day and year last aforesaid, at London, aforesaid, 
became, and were for a long time, to wit, from thence 
hitherto have been, possessed of and in the said demised 
premises, with the appurtenances, and this the said Peter 
James is ready to verify,” &c. 

To this plea there was a general demurrer, and issue 
joined on the twO' first. 

The demurrer was argued in Easter Term last by 
Bond, Serjt., for the plaintiff, and Le Blanc, Serjt, for 
the defendant ; and in this term by Adair, Serjt., for the 
plaintiff, and Lawrence, Serjt, for the defendant. The 
following was the substance of the arguments on the part 
of the plaintiff 
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The matter disclosed in the third plea affords no answer 
to the demand of the plaintiff, because the covenant on 
which the action is brought being express, personally 
bound the ^defendant, and was not done away by the 
assignment under the commission of bankrupt. In leases 
there are two sorts of covenants, by which tenants are 
liable either to an action of debt or covenant ; namely, 
express and implied covenants. On the latter, the lessee 
is liable to either species of action, unless there has been 
a complete assignment with the assent of the lessor, for 
by such an assignment the right of action of the lessor is 
certainly divested. Walker's Case, 3 Co. 22 a., where the 
lessee, having assigned his term without the assent of the 
lessor, 'was still holden to be subject to debt for the rent 
in arrear. So in Wadham v. Marloiv {a) Lord Mansfield 

it became due after the bankruptcy. On tbe first plea issue joined. On tbe second, tbe 
plaintilf remitted tbe 18^. 55., and demurred generally to tbe third. 

It was argued in support of tbe demurrer, that where there is an assignment by the original 
lessee, if the lessor accepts rent of the assignee, the lessee is thereby discharged, it being an 
acceptance of the assignee as tenant. The lessor may either resort to the lessee on the privity 
of contract, or the assignee on the privity of estate. But having made his election against 
whom to proceed, he is bound by it. Walker's Case^ 3 Co. 22 ; Devereux v. Barloxo^ 2 Saund. 
181. The case of Coghill v. Freelove, 3 Mod. 325, goes farther, as there it is said, that privity 
of contract with the testator is not discharged by his death. In Cantrel v. Graham^ Barnes, 69, 
the court interposed on behalf of the liberty of the person. That is like the case of a certificated 
bankrupt having by a subsequent promise made himself liable to a debt contracted before his 
bankruptcy, where the court have permitted a common appearance. 

As to the general question, whether the plaintiff can recover notwithstanding the assign- 
ment ? the bankrupt may indeed say, that he has parted with his whole interest, and that it is 
hard he should be called to account on a contract previously made. But if there be any hard- 
ship, it is for the legislature to interpose. Bankruptcy arises from the act of the bankrupt 
himself; he therefore is liable as much as any other lessee. The certificate can discharge from 
no debt but what is due before the bankruptcy. Ayleit v. James, C. B. 22 Gr. 3, which was 
an action of covenant; the defendant pleaded his discharge under an insolvent act, and on 
demurrer judgment was given for the plaintiff. It was there said, that a bankrupt is liable 
for covenants*made before his bankruptcy ; and there seems to be no reason why he should not 
also be liable for a debt accruing in consequence of a covenant made before it. 

For the defendant it was contended, that debt was only brought on the reddendum of the 
lease. Plowd. 132 ; Co. Litt. 142, a. ; 2 Black. Com. 41. It is payable out of the land, not 
on account of the land. The moment the lessee parts with the possession, the action can no 
longer be maintained. Notice to the lessor of the assignment by the lessee is sufficient to dis- 
charge him. There is a great difference between covenant and debt on the reddendum ; the 
'words ‘ ‘ yielding and paying ” create a covenant to pay, but only on condition that the lessee 
shall enjoy. It does not hold after eviction, or loss of possession. But after loss of possession 
the party is still liable on an express covenant. 1 Sid. 447 ; 1 Brownl. 20. Rent arises on a 
contract executory. Suppose the bankrupt had entered into a contract to deliver goods at a 
future day ; his assignees might have affirmed or disaffirmed tbe contract, All his personal 
engagements pass to them. If the term be of greater value than the rent, it shall be presumed 
that the assignees have accepted it, and the lessee shall be exonerated. The privity of contract 
is destroyed by the assignment. When the lessee is deprived of the land without remedy over, 
he ceases to be liable for the rent. So it is on eviction, entry, and expulsion. Plowd. 71 ; 
Noy, 75. So if deprived by the act of God. 1 Roll. Abr. 236. But here the defendant is 
deprived by the act of law. 7 Yin. Ahr. 84 ; 1 Atk. 67. A commission of bankruptcy is an 
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Argument for sEijs that the tenant shull not by his own act destroy the 
the plamtif. ^^ej^ancy without the concurrence of the landlord. As the 
law is thus with regard to the action of debt on an implied 
covenant, so also it is with respect to the action of cove- 
nant on an implied covenant, in which the general rule is, 
that without the assent of the lessor, the lessee shall not 
discharge himself from his covenant by an assignment of 
the term. 

Thus the law stands as to implied covenants. But 
with regard to an express covenant, though it be true 
that no action of debt will lie on it against the lessee after 
an assignment, where the lessor has by a direct act (such 
as the acceptance of rent from the assignee) confirmed the 
assignment, Cro. Jac. 334, yet it is equally true, that on 
an express covenant, an action of covenant will lie for the 
lessor against the lessee, notwithstanding his acceptance 
of rent from the assignee. 1 Sicl 402 ; Cro. Jac. 309 ; 
Cro. Car, 188, 580 ; Cas. temp. Hardwicke, 343 ; and in 


execntion in the first instance, not an act of the party. Burr. 2439, Mayor v. Steward. T^here 
is a difference between an insolvent person and a bankrupt. 

Lord Mansfield.-^Two points were argued for the plaintiffs. 1st, If there had been no 
bankruptcy, but the lessee had merely assigned to another, he would still remain liable in debt, 
till the lessor ha# assented to the assignment. 2nd, Bankruptcy being an act done by the 
bankrupt himself, he shall remain liable like any other lessee. As to the first point, it is not 
rmcessary that there should he an actual acceptance of rent by the lessor in order to discharge 
the lessee from the action of debt on the reddendum ; but any assent is sufficient. The action 
on the reddendum is founded, not merely on the terms of the demise, but on the enjoyment of 
the tenant. In Warren v. Conset, 2 Lord Baym. 1500, it was agreed that “levied by distress 
and SIC ml debet ” was a good plea to debt for rent on an indenture. What shall be deemed an 
enjoyment by the tenant hath been much agitated as a question of law ; but he cannot destroy 
the tenancy without the assent of the lessor. On behalf of the defendant it was argued, that 
notice to the lessor is a sufficient discharge of the lessee. But in the cases in Brownl. and Cro. 
Jac. there was an express acceptance; and in Siderfin, though the case is short and confused, it 
must be so understood. In 2 Saund. 181, it is said he may sue either assignee or lessee. In 
the present case there is neither acceptance of rent nor assent ; and if there were nothing but 
notice, we are ail of opinion that the lessee would be liable to the action. This brings me to 
the second point, on which there are only two cases; for that of AylettY. James, does not 
apply. Those cases are, 3fayor v. Steward, and Cantrel v. Graham. The first was deter- 
mmed on the ground that the covenant was collateral; but there is a strong though obiter 
dictum of J., that It would be hard to leave the lessee liable to the covenants, when the 
act of l^aw had divested him of the emoluments and vested them in his creditors. In Cantrel 
V. Graham, the court made a direct determination on the point. We have a Mler note of it 
than there IS in Barnes. The counsel said it was merely an effort made to relieve the defendant 
the hardship of the case ; hut the court would not have discharged him unless 
ttey had been satisfied that the action was not founded. This case is precisely in point, and 
we agree mth the deterimnation. The bankrupt’s estate is vested in the assignees by act of 
man s assent shall be presumed to an act of parhament. It was agreed, 
that if a man be ^vested by act of law without his own default, he is discharged. This\ as 
f originally on which the assignment was founded, yet 

produced is by the act of parliament ; et injure, non remoia sed ^roxma 

Judgment for the defendant. 



mLLS U AUEIOL. 


775 


Cro. Jac. 522 ; 1 Sid. 447 ; the distinction between ex- 
press and implied covenants is taken ; that in an express 
covenant, though the lessor accept rent from the assignee, 
yet he may have an action of covenant against the lessee, 
but not in case of an implied covenant, which, it is said, 
is cancelled by the assignment. 

The question then is, whether, in the present case, the 
lease and all the bankrupt's interest being vested in the 
assignees under the commission, he is discharged from 
an express covenant ? Now the contrary appears from 
Tlmrsby v. Plant, 1 Saund. 237. The assignees of a 
bankrupt are like any other assignees of a lease. The 
assignment under the commission is no more than any 
other assignment with the assent of the lessor, every one 
having virtually given his assent to an act of parliament 
Wadham v. Marlow, A bankrupt, though divested of his 
property, is still liable on his express covenants. 

The protection from debts which is given to bankrupts 
is on condition of a complete obedience to the regnlations 
of the several acts passed on the subject. It is therefore 
material to consider what those regulations are. By 13 
Eliz* c. 7, bankrupts were only discharged to the extent 
of the sum actually paid : and thus the law remained till 
the passing of 4 Anne, c. 17, by which a bankrupt sur- 
rendering, and conforming with the terms prescribed, was 
discharged from all debts due at the time he became a bank- 
rupt ; the reasons of which provisions are stated by Lord 
Hardwiche, 1 Atk. 256. To make the remedy complete, 
the statute 5 G. 2, c. 30, s. 7, gives the defence of a general 
plea of bankruptcy, and allows the certificate to be evidence 
in support of it. But the bankrupt is not discharged by 
these statutes from contingent debts, ^ TullyY.Sparkes, Lord 
Baym. 1546, nor from uncertain damages, nor from debts 
accruing after the act of bankruptcy, though arising on a 
cause preceding it. The certificate is not a bar to an action, 
founded on an express collateral covenant, which does not 
run with the land. Mayor v. Steward, 4 Burr. 2439. In that 
case the bankrupt was holden liable on an express covenant, 
and if he be so on one soi-t of express covenant, why not 
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on anotlier ? The reason why in general the creditors of 
a bankrupt are barred by the certificate is, that they may 
jn'ove their debts under the commission. But where the 
creditor cannot come in under the. commission, there the 
certificate is not a bar and in the present case no debt 
could be proved under the commission. The defence here 
set up is founded on a mere obiter' dictum of Yates, J., in 
Mayor v. Steward, where he says, that “ as the act divests 
' the bankrupt of his whole estate, and renders him abso- 
lutely incapable of performing the covenant, it would be a 
hardship upon him, if he should remain still liable to it, 
when he is disabled by the act of parliament from perform- 
ing it.” But whether there would be. a hardship or not, 
.was a matter for the consideration of the legislature. In 
fact, the hardship would not be greater than in suing a felon 
after attainder and forfeiture of his lands ; yet a felon in such 
a situation is liable to an action. Bannister v. Trussel, Cro. 
Eliz. 519 ; Noy, 1 ; Owen, 69. But in truth the hardship 
would be greater on landlords, if the tenant becoming a 
bankrupt were discharged from his express covenants. 
They would be liable to fraud, and might be deprived of 
their rent. The assignees of the bankrupt might assign 
the lease to an insolvent person, as in Stra. 1221, where 
the former assignee of a term made a further assignment 
to a prisoner in the Fleet, and by such assignment was 
discharged from debt for rent by the original lessor ; it 
being holden that an assignee of a term was no longer 
liable than while the privity of* estate continued, and he 
occupied the premises ; which doctrine also agrees with 
Wcdker's Case, By assignment therefore the landlord may 
be left without remedy unless he should resort to the 
antiquated process of cessavit, or to the assistance of two 
justices under stat. 11 G. 2, c. 19, s. 16. Although an 
action of debt on the reddendum of a lease is barred by a 
bankrupt’s cei-tificate, according to the case of Wadham v. 
Marlow, and although an action of covenant on an implied 
covenant is also barred by an assignment, yet it does not 
follow. that an action of covenant on an express covenant 
is likewise barred. Though the party be exonerated in 
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debt, he is not necessarily so m covenant. Debt lies on Argument for 

. the plaintiff, 

the rmdendum, because a rent issues out of the land, 

Plowd. 132 ; Co. Litt. 142, a. It is payable out of the 
land, and when the possession of the land is parted with, 
the rent, and the action of debt for the recovery of it, are 
gone. But an express covenant is a solemn engagement 
from one man to another ; it neither issues out of land 
nor is done away by the loss of possession. In 1 Salk. 

82, it is said that the action of debt is founded on privity 
of estate, but covenant on privity of contract, which 
seems to be admitted. 7 Vin. Abr. 330. In the case of 
CottereU v. Hoohe, Dough 79, on covenant for non-pay- 
ment of an annuity, it appeared on oyer, that there was a 
bond conditioned for payment of the annuity, besides the 
deed of covenant ; it was pleaded that both were given 
for the same purpose, that the bond was avoided and the 
defendant discharged under an insolvent act. But the 
Court held, though the bond were forfeited before the 
discharge, yet the defendant might be sued afterwards on 
the covenant. To the same point is Hornby v. Houlditch, 

And. 40, the judgment of Lord Harwiche, which case is 
more fully stated in 1 Term Rep. B. R. 93, which is directly 
in point to show, that an assignment by an act of parlia- 
ment does not discharge a party from an express covenant. 

So also in Aylett v. James (a), which was an action of («) 0. B. 22 
covenant, the defendant pleaded his discharge under an 
insolvent act, to which there was a demurrer, and judg- 
ment for the plaintiff, the Court saying, that a bankrupt 
was liable on an express covenant made before the bank- 
ruptcy. The case of an eviction is totally different, since 
in that case no rent is due, whether the eviction be by the 
lessor himself, or a person having a superior title. 

The following were the arguments for the defendant : 

Admitting the authority of the cases cited on the other 
side, which show that, where there is a voluntary assign- 
ment by a lessee, such assignment does not excuse him 
from an express covenant ; admitting, also, that the accept- 
ance of rent by the lessor from the assignee would not dis- 
charge the lessee from an express covenant ; yet there is 
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the defendant, bankrupt laws, and a voluntary assignitfent by 

tlie lessee. By the former, the bankrupt is divested by act 
of law of all the property, out of which, and in respect of 
which, the covenant was made. A covenant for payment of 
rent runs with the land; when therefore the tenant is evicted 
by a superior title, he is released from his covenant. When 
he is prevented from enjoying the land in respect of which 
he entered into the covenant, he is no longer liable on the 
covenant. Rent is defined to be a certain profit issuing 
yearly out of lands and tenements corporeal ; Plowd. 71 ; 
2 Black. Com. 41 ; when therefore the land is gone,' there is 
an end of the profits ; and it is on* account of the profits 
that covenants of this kind are made. When the con- 
sideration is gone, the rent fails. 1 Roll. Abr. 454, pi. 8. 
Where the lessee makes a voluntary assignment of his 
term, he has it in his power to make what stipulations he 
pleases with the assignee ; he may receive a consideration, 
may covenant for rent, for indemnity, and the like. But 
in case of bankruptcy, the bankrupt can make no stipula- 
tion, nor receive himself any valuable consideration. There 
is no analogy therefore between the assignment under a 
commission of bankrupt and a voluntary assignment by the 
lessee himself. But it is admitted on the other side, that 
a voluntary assignment will bar a covenant arising from 
the words yielding and paying,” &c., which it is said is 
only an implied covenant ; but in Style, 387 and 406, those 
words were holden to make an express covenant. As to 
the hardship which is supposed to be brought upon the 
landlord, he may re-enter on non-payment of rent, may 
distrain, and resort to the land itself for satisfaction. But 
the lessee, if he be evicted, can have no such remedy : he 
might therefore suffer a gTeater hardship. In case of a 
lawful eviction, the lessee is discharged from his cove- 
nants ; and where he is divested of his property by an 
act of parliament, it operates as an eviction, and he ought 
injustice to be equally discharged. Though the act of 
bankruptcy was originally his own act, yet the statute is 
an act of law, and according to Lord Mansfield's doctrine 
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in Waclham v. Marlow, in jure, non remota seel in^oxima 
spectantur. The case of Mayor v. Steward is clearly in 
favour of the defendant^ to show the analogy between an 
eviction of the tenant by the landlord, and an eviction 
under an act of parliament: there also the distinction 
is taken between collateral covenants, and those which 
run with the land. As to Bannister v. Trussel, there v-as 
no question in that case of rent reserved on a demise, 
and the particular enjoyment of certain land : the point 
was, whether an attainted person was freed generally from 
all his debts ? which the Court very properly held he was 
not. In Wadham v. Marloiv, Lord Mansfield says, '' There 
is a strong though obiter dictum of Yates, J., that it would 
be hard to leave the lessee liable to the covenants, when 
the act of law has divested him of the emoluments and 
vested them in his creditors;’^ and his Lordship also 
says, that “ in Gantrel v. Graham the. Court would not 
have discharged the defendant unless they had been satis- 
fied that the action was not founded.’’ In Ludford v. 
Barber, though the point was not directly decided, yet 
the opinion of the Court seems to be plainly intimated, 
that if it had been a question like the present, the rule 
laid dowm in Wadham w Marlon) would have guided their 
determination* As to Hornby v. Eoulditch, there was no 
bankruptcy in that case, but a South-Sea Director was for 
his misconduct deprived of his property by a bill in the 
nature of pains and penalties ; there was no act of law 
operating for the benefit of an unfortunate tradesman ; 
besides, there was a large sum reserved for the mainte- 
nance of the person who was the object of the punishment ; 
that case therefore cannot be applied to the present. 
Here the lessor himself has taken away the obligation to 
pay the rent, by taking away the land which was the con- 
sideration of the covenant ; since it was assigned by virtue 
of an act of parliament, to which, according to Wadham 
v. Marlow, the lessor was himself a party. 

Lord Loughborough. — There is no degree of doubt but 
that the law is established, that an action of covenant 
may be brought on a covenant to pay rent, though the 
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lessee be not in possession of the land, and after accept- 
ance of rent from the assignee by the lessor. This is by 
privity of contract; but the distinction is clear between 
debt and covenant. Then when the term is taken under 
the assignment of commissioners of bankrupt, the ques- 
tion is, whether it is not by the act of the bankrupt 
himself ? It is taken from him because he has contracted 
debts, and instead of any single creditor suing out d. fieri 
facias, the common law execution, there being many cre- 
ditors they join in taking out a commission of bankruptcy, 
which is in the nature of a statute execution. By this 
the property is vested in the assignees, but not so abso- 
lutely as in the vendee by a sale' under su fieri facias made 
by the sheriff ; because if the effects were sufficient with- 
out it, the term would remain to the lessee. Covenant 
then may well be brought against him. Though he is 
out of possession, yet he is placed in that situation by his 
own act. I am therefore of opinion that the demurrer 
ought to be overruled. 

Oould, J., of the same opinion. 

Seath, J., of the same opinion. 

Wilson; J. — The plea of the defendant is not supported 
by any adjudged case. It has never yet been decided 
that an action of covenant would not lie upon a covenant 
by a lessee which runs with the land, and which was 
entered into before, but broken after, the bankruptcy of 
the covenanter. I entertained no doubt on this question 
except what arose from the hints thrown out by some of 
the judges of the Court of King’s Bench whenever the 
question has come before them, on account of the dictum 
of Yates, J., in Mayor v. 8te%vard, as the bankrupt is 
divested of his whole estate, and rendered incapable of 
performing the covenant, it would be a hardship upon 
him if he should still remain liable to it, when he is 
disabled by the act of parliament from performing it. 
But this opinion was clearly extra-judicial, for, under the 
circumstances of that case, the court held the plea to be 
bad. In Wadham v. Marlow, Lord Mansfield spoke of the 
opinion of Yates, J., as deserving gi'eat weight, though it 
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was extra-judicial. But in that case it was not stated Judgments in 
that the plaintiff had ‘accepted rent from the assignee as 
his tenant, and it was contended that debt as well as 
covenant would lie against the lessee, because the lessor 
had done no act to show his assent to the assignment. 

But the court decided, on the ground that the plaintiff 
had virtually assented to the assignment, every man’s 
assent being implied to an act of parliament, and not on 
the ground that an action of debt would not lie. And in 
Ludford v. Barber the court gave judgment for the defend- 
ant, because the covenant declared upon had never been 
entered into by him with the plaiff-biff. Thus the question 
stands with respect to judicial decisions. The several 
statutes relating to bankrupts prior to the 4 Anne, c. 17, 
left the bankrupt not only liable to all contingent debts, 
but to the remainder of the debts which his effects had 
been unable to satisfy. The hardship was the same, for the 
bankrupt was deprived of his all, and yet left without any 
protection against his creditors. The statutes previous 
to that time meant to give an execution for the equal 
benefit of all the creditors, and, if they were not fully 
satisfied by it, to leave them for what was unsatisfied to 
every remedy against the bankrupt which they had before. 

Neither that statute, nor the now existing statutes upon 
the subject, extend to this case. The 34 Hen. 8, c. 4 (a), (a) Sect. 1. 
directs that the Lord Chancellor and other great officers 
shall have power to sell and dispose of the lands and 
goods of bankrupts in as full a manner as the bankrupt 
himself might have done. Subsequent statutes have 
empowered the assignees to make the same disposition. 

The intent of the several statutes was, that the act of the 
assignees should do no more than the act of the bankrupt 
himself. I therefore do not see how the maxim '^injure, 
non remota sed proxima speotantur ” is applicable. The 
act of parliament only assigns the interest of the bankrupt 
in the land, but does not destroy the privity of contract be- 
tween lessor and lessee. An action of covenant remains 
after the estate is gone; hut generally speaking , when the 
land is gone, the actionof debt is also gone, debt being main- 
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tainahle hecause the land is debtor,'^ Covenant is founded 
on a privity collateral to the land, A covenant of this kind 
is mixed ; it is partly personal and partly dependent on the 
land ; it binds both the person and the land. This brings 
the case within the principle of Mayor v. Steward. 

Judgment for the plaintiff. 


AUniOL V. MILLS, IN EEROR. 

Covenant in the Common Pleas for rent. Pleas, non 
est factnm ; riens in arriere ; and the bankruptcy of the 
plaintiff in error, before the rent became due : in which 
plea it was stated, that the commissioners assigned the 
lease, in which the covenant was inserted, to the assignees 
for the residue of the term ; and that by virtue of such 
assignment, all the estate, interest, and term of years then 
to come, &c., of the plaintiff in error in the lease, was and 
still is vested in the assignees. To the latter plea there 
was a general demurrer and joinder; and, after two 
arguments, in' the Court of Common Pleas, judgment was 
given for the plaintiff below. The record having been 
removed into this court f by writ of error. 

Farh, for the plaintiff in error, contended, that the 
bankrupt was discharged from his covenant to pay rent 
by the assignment of all his property by the commis- 
sioners. The cases principally rehed on in the Court of 
Common Pleas, 1 Sid. 401, 447 ; 1 Saund. 240 ; Cro. 
Jac. 309, 521; Cro. Car. 188, 580; and Cas. temp. 
Hardw. 343, only prove that the lessee cannot, by his 
own act, discharge himself from his express covenant, 
and are, therefore, not applicable to the present case ; 
because here the bankrupt does not endeavour, by his 
own act, to discharge himself, but the estate, in respect 
of which he entered into the covenant, is taken from him 
by law. Now, the general principle of law, which holds a 
party liable on his express covenant, although the estate, 
in respect of which it was entered into, is gone, is founded 
on the presumption that the party voluntarily, and by his 
own act, assigned over the estate to a person in whom he 
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lias confidence, and against whom lie has a counter- Argument for 
remedy, if he himself be sued by the lessor. But here is 
no privity of contract between the bankrupt and the 
assignee under the commission ; and, therefore, the 
reason for the upholding the privity of contract between 
the bankrupt and his lessor falls to the ground, espe- 
cially too as the bankrupt could maintain no action 
against the lessor on any of his covenants. A party 
who enters into a covenant is only hable in two respects ; 
either in respect of the estate which he enjoys, or on 
his personal contract. But in this case the first is as- 
signed over, and is taken from the lessee by act of law, 
by a compulsory power which he cannot resist : and, as 
to the other, the law has taken away the means by which 
he was enabled to perform the contract : and he cannot 
remain liable on the covenant for himself and his assigns, 
for that means voluntary assigns ; but here it appears by 
the record that the estate is vested in the assignees under 
the commission, who are not (legally speaking) the as- 
signees of the bankrupt, but of the creditors or com- 
missioners ; the bankrupt himself does not even assign in 
point of fact ; he is no party to the deed of assignment. 

It was contended in the Court of Common Pleas, that a 
bankrupt remains liable on his express covenants, because 
there are no express words in the statutes concerning 
bankrupts to discharge them : but they are by no means 
necessary ; for in Breivster v. Kitchell (a). Holt, C. J., said, (a) galk. 198 . 
^^If H. covenant to do a thing which is lawful, and an 
act of parliament come in and hinder him from doing it, 
the covenant is repealed;” for which was cited Dy. 27, 
pL 278. In this case, the bankrupt is disabled from 
performing the covenant, which is the same thing ; and 
the rule of law applies, lex non cogit ad impossihilia. A 
bankrupt is discharged by the bankrupt laws from such 
obligations as arise in respect of any property vested in 
the assignees by virtue of those statutes. In Mayor v. 

Steward .(&), Yates, J., said, as the act divests him of his {h) 4 Burr, 
whole estate, and renders him absolutely incapable of 
performing the covenant, it would be a hardship upon 
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him if he should remain still liable to it, when he is 
disabled by the act of parliament from performing it.’' 
And the court (though they held that the party was liable 
in that case, which was on a. collateral covenant) nearly 
adopted the language of Yates, J. In Cantrel v. Qra- 
ham (a), that point was determined ; and the authority of 
that case as well as the opinion of Yates, J., were after- 
wards expressly recognised by this court in Wadham v. 
Marlow (6), in which Lord Mansfield, after noticing those 
cases, and speaking of the effect of the assignment of the 
commissioners of bankrupts, concluded thus : It was 
argued, that if a man be divested by act of law, without 
his own default, he is discharged ; this is as strong ; 
because, though it were his own act originally on which 
the assignment was founded, yet the immediate effect 
produced is by the act of parliament ; et in jure, non re- 
mota sed proxima spectantur!' When this case was deter- 
mined in the Common Pleas, it was thrown out by one of 
the judges, that that maxim was not applicable to a case 
like this : but on examination it will be found to apply 
mth peculiar force. The objection is, that the bankrupt 
is divested of his estate by his own act : but according to 
Lord Bacon's illustration of the rule (c), though the act of 
bankruptcy be the primary cause on which the bankrupt 
laws attach, yet the immediate cause of his being divested 
of his estate is the assignment by the commissioners, 
beyond which the court are not to look. For he says, 
“ It were infinite for the law to judge the causes of 
causes, and their impulsions one of another ; therefore it 
contenteth itself with the immediate cause, and judgeth 
of acts by that, without looking to any farther degree.” 
And he puts this case: "'If an annuity be granted pro 
consilio impenso et impendendo, and the grantee commit 
treason, whereby he is imprisoned, so that the grantor 
cannot have access to him for his counsel, nevertheless 
the annuity is not determined by his non-feasance ; 
yet it was the grantee’s act and default to commit the 
treason whereby the imprisonment grew : but the law 
looketh not so far, but excuseth him, because the not 
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giving counsel was compulsory, and not voluntary, in 
regard to the imprisonment.” Now that is a much 
stronger instance than the present : for that proceeded on 
the express crime of the grantee. With rejpect to the 
case of Hornby v. Honlditch (n), which was relied on in 
favour of the plaintiff below : it is to be observed in the 
first place that it does not appear by a MS. note of that 
case, taken by Lee, C. J., that Lord Harclivielce concurred 
in opinion with the court : and, even if he did, that 
case is clearly distinguishable from the present. The 
question there depended on an act of parliament, a bill of 
pains and penalties, which was passed on account of the 
crimes of the South Sea Directors ; and even there the 
directors had a certain sum (and that too a considerable 
one) reserved to them for the payment of their private 
* debts ; but bankrupts are considered as unfortunate traders 
rather than as criminals ; the allowance to them when 
made, is very inconsiderable, and it is contingent whether 
or not they are to receive any allowance. Neither is this 
case like the one to which it was compared below, of a 
common law execution, where it is said that the tenant, 
whose term is thus taken from him, is liable on his cove- 
nant ; because there the privity of contract is not at an 
end ; the lessee has his remedy over against the vendee 
of the sheriff : whereas in this case the bankrupt has no 
control whatever over the assignees in whom the term is 
now vested. The argument ah inconvenienti may fairly 
be urged in construing the statutes relating to bankrupts : 

. by determining that the bankrupt is discharged in this 
case, the lessor will not suffer, because he always has his 
remedy against the tenant in possession ; whereas to hold 
that the bankrupt continues liable after his bankruptcy, 
is to decide that he is bound by his covenant to pay rent 
for an estate which is absolutely taken from him by the 
compulsory power of the law, and only in the expectation 
of enjoying which he entered into the covenant. 

Bond, Seijt, contra . — It appears from all the autho- 
rities on this subject, that nothing can discharge a person 
from his express covenant but the express words of an 
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act of parliament^ or tlie release of the covenantee. The 
cases of Wadham v. Marloiv and Cantrel v. Oraham are 
not applicable to the present ; for they were both {a) 
actions of d^t. That species of action is founded on the 
possession of the tenant; and when the lessor consents 
that the lessee shall assign to another person, the lessee 
is discharged. But this action is founded on the express 
covenant of the lessee ; and the case of Hornby v. Houl- 
ditch clearly proves that he remains liable on that cove- 
nant, notwithstanding his bankruptcy. That was a kind 
of statute execution like the present : and Lord Hard- 
wiche, in giving bis opinion on the case, alluded to the 
instance of a bankrupt. From the reign of Queen Eliz- 
abeth, when the first statute relating to bankrupts was 
passed, down to that of Queen Anne, bankrupts continued 
liable for their debts contracted before their bankruptcy, 
and the dividends under the commissions were only con- 
sidered as a payment iJro tanto : the statute 4 Anne (the 
reasons for making which provisions are stated by Lord 
Hardnviche in 1 Atk. 255-6) for the first time discharged 
them from their debts m toto ; but that act only gives a 
discharge from debts due at the time of the bankruptcy. 
Now the demand made by the defendant in error in this 
case was not a debt due at the time of the bankruptcy, 
and therefore the plaintiff in error is not discharged from 
it. What fell from Yates, J., in Mayor v. Steward, was 
merely an extrajudicial opinion, not necessary to be given 
on the case then before the court ; and it was only an 
observation on the hardship of the case, without saying , 
what the law was upon the subject. But if it be a case 
of hardship, it can only be remedied by the legislature, 
and not by the courts of law. A statute execution is 
analogous, iu this respect, to a common law execution ; 
in that, if a term be taken under fieri facias, the lessee 
still continues liable on his covenant. So if a person 
be divested of all his property by attainder in felony, he 
is liable for his debts contracted before, though deprived 
by law of the means of paying them. Cro. Eliz. 516. 
Thete may possibly be some hardship on the lessee in 
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particular cases : but it would also be extremely hard on 
the landlord, if he were deprived of his remedy on the 
covenant of the lessee ; for though he may always bring 
an action of debt against the tenant in possession, yet the 
term may be assigned over to an insolvent, as was done 
in the case 2 Str. 1221. It seems therefore in point of 
reason and justice, as well as of strict law, that the 
defendant in error is entitled to the judgment given in 
his favour by the Court of Common Pleas. 

Buller, J., observed, that in arguing the case of Wad- 
ham V. Marlovjj a case was cited from Hob. 82 ; and he 
asked the counsel whether that case affected the present. 
No answer being given, 

The court said it would be proper, before they gave 
judgment, to look into the cases that had been mentioned. 

Lord Kenyon^ C. J., on the next day delivered the 
opinion of the court. 

It was not owing to any doubt that we entertained on 
this question that we did not pronounce judgment when 
the case was argued: but as a case was alluded to in 
Hobart which was not argued upon at the bar, we wished 
to have an opportunity of examining that case before we 
gave our opinion. But, on looking into it, we think that 
it does not press upon the present case ; and we are all of 
opinion (in which Biiller, J., who is now absent, concurs) 
that the judgment of the Court of Common Pleas must be 
affirmed. It is extremely clear, that a person who enters 
into an express covenant in a lease, continues liable on 
his covenant notwithstanding the lease be assigned over. 
The distinction between the actions of debt and covenant 
which was taken in early times, is equally clear : if the 
lessee assign over the lease, and the lessor accept the 
assignee as his lessee, either tacitly or expressly, it 
appears by the authorities that an action of debt will not 
lie against the original lessee; but all those cases with 
one voice declare, that if there be an express covenant, 
the obligation on such covenant still continues. And this 
is founded not on precedents ' only, but on reason ; for 
when a landlord grants a lease, he selects his tenant ; he 
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trusts to the skill and responsibility of that tenant ; and 
it cannot bo endured that he should afterwards be de- 
prived of his action on the covenant to which he trusted 
by an act to which he cannot object/ as in the case of an 
execution. In such a case the lessor has no choice of 
the under-tenant : so here the assignees are bound to sell 
the term, and perhaps they may assign to a person in 
whom the lessor has no confidence. 

Then it remains to be considered whether any exception 
to that general rule has taken place in the case of a bank- 
ruptcy. It seemed admitted in the argument, and indeed 
it cannot be disputed, that where a disposition of the lease 
has been made by virtue of 2^. fieri facias, or an elegit, the 
lessee continues liable on his covenant, notwithstanding 
the estate be taken from him against his consent. On the 
same principle the South Sea Director was held liable, 
although he was divested of his property by the act of con- 
fiscation. So in the case of an attainder, and other cases, 
which it is not necessary to mention particularly, as they 
are all collected in the report of this case in the Common 
Pleas. Then, what is there peculiar in the case of a bank- 
rupt which should differ it from those cases ? No act 
of parliament has said that he shall be discharged from 
his covenants; neither is there any resolution in either 
of the courts of law to that effect ; but, on the contrary, 
it has been uniformly determined in all the various cases 
on the subject, that for all contracts which are not to be 
performed till a period subsequent to the bankruptcy, 
the bankrupt shall still be liable, notwithstanding he is 
stripped of all his property ; as in the case of Goddard v. 
Vanderheyden (ct), and many others. So, in this case, the 
defendant’s liability to pay happened after the bank- 
ruptcy ; and therefore, on the principle of those cases, he 
remains liable, notwithstanding the commission of bank- 
rupt divested him of all his propei^ty ; for a certificate 
would only have made him a new man from the time 
when the act of bankruptcy w^as committed. But instances 
have occurred where persons who have been declared 
bankrupts have been possessed of considerable property, 
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after paying all tlieir debts ; as in tliat of Sir S. Evans. Judgment in 
Then, in reason, why should a person not continue liable Xemjon, g!^J. 
on his covenant when his affairs are arranged ? Then 
it was contended thft the bankruptcy put an end to the 
privity of contract : but that argument is not well 
founded ; for it was asked by Lord Havdiviche, in the 
case of Ilovnhy v. Houlclitcihy as it is reported in the 
reports (a) of this Court, ‘‘what is there here to discharge ^3, 

the privity of contract or estate between the lessor and 
lessee ? or what is there to discharge an express cove- 
nant ? ” In the language of Lord Hardwiche, I may ask 
the same questions in this case. Has the landlord done 
any act to discharge the lessee? Even in cases where 
the landlord has expressly consented to receive the 
assignee as his tenant, the original lessee has always 
been held liable on his covenant ; and those are, in my 
opinion, much stronger cases than the present, where the 
assignees are forced upon the landlord without his con- 
sent. This is like the case of an execution, and, indeed, 
in some of the books it is called a statute-execution. In 
every view of the question, therefore, I am clearly of 
opinion, that this case was properly decided in the Court 
of Common Pleas, and that that judgment ought to be 
affirmed. 

Judgment affirmed (IS). (5) Marls 

Y. Upton, 7 T. 

B. 805. 


It appears to have been taken 
for granted, throughout the argu- 
ment in both courts, that the 
bankrupt’s term had become pro- 
perly vested in his assignees ; and 
that that fact sufficiently appeared 
upon the pleadings. However, the 
case of Copeland v. Stepliens, 1 B. 
& Ad. 593, has since decided that 
the general assignment of a bank- 
rupt’s personal estate under the 
Jiat does not vest a term of years 


in the assignees, unless they do 
some act to manifest their assent 
to the assignment, as regards the 
term, and their acceptance of the 
estate. For “an assignment by 
commmissioners of bankrupt is the 
execution of a statutable power 
given to them for a particular pur- 
pose, viz., payment of the bank- 
rupt’s debts. Nothing passes from 
them, for nothing was previously 
vested in them. Whatever passes. 
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passes by force of the statute, for 
the purpose of effecting the object 
of the statute ; and therefore the 
assignees of a bankrupt are not 
bound to accept a term of years 
that belonged to the bankrupt, 
subject to the rent and covenants; 
for the object of the statute and 
of the assignment being the pay- 
ment of the bankrupt’s debts, and 
the assignees under the commis- 
sion being trustees for that pur- 
pose, the acceptance of a term 
which, instead of furnishing the 
means of such a payment, would 
diminish the fund arising from 
other sources, cannot be within 
the scope of their trust or duty. 
And in this respect such a term 
differs from the debts of the bank- 
rupt and his unincumbered effects 
and chattels. The whole estate 
remains in the bankrupt until 
acceptance by the assignees, sub- 
ject to their right to have the land 
by their acceptance.” Per Lord 
Ellenborough, 0. J., ibidem. See 
Ringer v. Cann, 8 M. & W. 348, 
per CUT. And although stat. 1 & 
2 W. 4, c. 56, s. 25, abolished the 
assignment, and rendered the ap- 
pointment of the assignees equi- 
valent thereto ; still, as it [gave] 
to the appointment an effect pre- 
cisely co-extensive with that of 
the assignment, the doctrine of 
Copeland v. Stephens remained, as 
far as that statute is concerned, 
in full force. [Stat. 1 2 W. 4, 

c. 56, has been repealed by 12 & 
13 Viet. c. 106, and the terms of 
the general clause, s. 14, of the 


latter act, vesting the bankrupt’s 
pei'sonal estate in the assignees, 
are wide enough to pass to them 
terms for yeals belonging to the 
bankrupt : the effect, however, of 
this general clause is, according 
to the rule '' generalibus specialia 
derogant^'' restricted by the special 
section concerning leases, &c. (s. 
145 below set forth), which, it 
will be seen, gives to the assignees 
not a mere right to renounce or 
disclaim leases made to the bank- 
rupt, but an election to take or 
decline them, which election obvi- 
ously could not exist if the assig- 
nees had already got the property, 
Ooodivin v. Hoble, 8 E. & B. 587 ; 
and see the judgments of Cromp- 
ton, J., in MacJdey v. Pattendeoi, 
IB. &C. 178; S. C.; 80 L. J. Q. 
B. 225 ; and of the court in Bishop 
V. Trustees of Bedford Charity, 
Cam. Scac., 1 El. & El. 697 ; 29 
L. J. Q. B. 53. Cartwright v. 
Glover, 2 Giff. 620 ; 80 L. J. Chanc. 
824, is, however, to the contrary.] 
So that, if the law now rested on the 
decisions in Mills v. Auriol and 
Copeland v. Stephens, a bankrupt 
lessee would be liable exactly as 
if no bankruptcy had taken place, 
until acceptance of the lease by his 
assignees ; and, after their accept- 
ance of it, he would continue hable 
on his express covenants, in the 
same manner as if the lease had 
passed into the hands of an ordi- 
nary assignee. And this it is 
important to remember, because, 
though the enactment now about 
to be cited improves the situation 
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of the bankrupt in some respects, 
yet there are very many cases to 
which it does not extend, and to 
those cases the above doctrines 
continue to apply in full force. 

The Bankrupt Law Consolida- 
tion Act (12 & 13 Viet. c. 106, 
s. 145), which extends the relief 
afforded by a previous enactment 
in 6 Geo. 4, c. 16, s. 75, as that 
had done the relief afforded by 49 
Geo. 3, c. 121, sect. 19, enacts, 
first — '' that if the assignees of the 
estate and effects of any bank- 
rupt, having or being entitled to 
any land, either under a convey- 
ance to him in fee or under an 
agreement for any such convey- 
ance, subject to any perpetual 
yearly rent reserved by such con- 
veyance or agreement, or having 
or being entitled to any lease, or 
agreement for a lease, shall elect 
to take such land, or the benefit of 
such conveyance or agreement, or 
such lease or agTeement for a 
lease, as the case may be, the 
bankrupt shall not be liable to 
pay any rent accruing after the 
issuing of the fiat or filing of the 
petition for adjudication of bank- 
ruptcy against him, or to be sued 
in respect of any subsequent non- 
observance or non-performance of 
the condition, covenants, or agree- 
ments of any such conveyance or 
agreement, or lease or agreement 
for a lease : secondly — that if the 
assignees decline to take such land, 
or the benefit of such conveyance 
or agreement, or lease or agree-* 
ment for a lease, as the case may 


be, the bankrupt shall not be 
liable if, niihioi fonvteen days 
after he shall have had notice that 
the assignees have declined, heshall 
deliver n]p such conveyance or 
agreement, or lease or agreement 
for a lease, to the 'person then en- 
titled to the rent, or having so 
agreed to convey or lease, as the 
case may be ; and, thirdly — if the 
assignees shall not (upon being 
thereto required) elect whether 
they will accept or decline such 
land or conveyance, or agi’eement 
for conveyance or lease or agi'ee- 
ment for a lease, any person en- 
titled to such rent or having so 
conveyed or agreed to convey, or 
leased or agreed to lease, or any 
person” claiming under him, shall 
be entitled to apply to the court, 
and the court may order them to 
elect and deliver up stick convey- 
ance or agreement for conveyance, 
or lease or agreement for lease, in 
case they shall decline the same, 
and the possession of the pre- 
mises, or may make such other 
order therein as it shall think fit.” 

It has been held that parol 
leases fall ivithin the similar sec- 
tion of the 6 G. 4, c. 16, s. 75, the 
offer to delive? possession being 
equivalent to the delivery up of 
the lease. Slack v. Sharp, 8 A. & 
E. 366; Accord. Ex parte Hopton, 
2 M. D. & D. 347 ; but see Briggs 
V. Sowry, 8 M. &. W. 729, cur. 
obiter; [and per Crowder and 
Willes, J.J., in Maples v. Pepper, 
18 C. B. 188 ; and Golles v. Evan- 
son, 19 C. B. N. S. 372 ; where a 
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plea under this section, not alleg- 
ing a delivery up of the convey- 
ance, &c., but only the execution 
by the lessee of a deed of surren- 
der to the lessors, and a tender of 
the deed to them'-, and an offer to de- 
liver up possession of the premises 
to them, was held not to be sup- 
ported by Slack v. Sharpe, because 
it did not show that the statute 
could not be literally complied 
with, as, for instance, by showing 
that the lease was destroyed. It 
is hardly necessary to add, that 
the terms agreement '' and '' con- 
ditions” in s. 145 of the 12 & 
13 Viet. c. 106, do not apply to 
agreements or conditions made 
subsequently to the demise under 
which the bankrupt holds the pre- 
mises, Maples V. Pepper, siipra.l 
This statute applies only to 
cases arising between lessor and 
lessee, it does not apply to the 
case of the assignee of a lease 
becoming bankrupt, Manning v. 
Flight, 3 B. & Ad. 211 ; Taylor 
y. Young, Hid. 521. In the 
former case the plaintiffs, as devi- 
sees of John Manning, brought 
covenant for rent against the de- 
fendants as lessees, who pleaded 
that they assigned! to one W. P. 
B., who afterwards became a bank- 
rupt ; that the arrears of rent sued 
for fell due after the date of his 
commission ; that the assignees 
declined the lease, and that the 
bankrupt within fourteen days 
delivered it up to the plaintiffs. 
The plaintiffs replied, that they 
did not accept it, and, upon de- 


murrer, the court held, that the 
plea was bad — ‘"If,” said Little- 
dale, J., before the statute there 
had been an* assignment of the 
lease, and the lessors had accepted 
rent from the assignee, they might, 
notwithstanding, have proceeded 
by covenant against the lessees, 
the privity of contract not being 
destroyed. The 6 G. 4, c. 16, s. 
75, makes no difference in this 
respect : it contemplates the case 
of a bankrupt lessee only, not of 
an assignee of the term. The sta^ 
tute operates only as a personal 
discharge of the bankrupt, for it 
does not say that the lease and 
covenants shall be at an end, but 
merely that the bankrupt lessee 
■shall not be liable to be sued in 
respect of any subsequent non- 
observance of the covenants.” In 
Ex parte Vardy, 3 M. B. & D. 345, 
the statute was applied by Knight 
Bruce, V. C., to a case where the 
lease was in the hands of an equi- 
table mortgagee ; and in Ex parte 
Norton, Ibid. 312, to a case where 
one of two lessors was in partner- 
ship with the tenant, and by the 
partnership articles the lease was 
a^eed to be partnership property.. 
The language of the [12 & 13 
Viet, c, 106,] is somewhat' diffe- 
rent from that of the 6 G. 4, 
cc. 76 and 77, but the effect of it 
in this respect seems to be the 
same. 

There can be no apportionment 
of rent under these sections, so as 
’to make the bankrupt liable to 
what accrued previous to the 
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bankruptcy, Slach v. Sharpe^ 8 A. 
& E. 366. 

When the assignees accept the 
lease, the discharge of the bank- 
rupt is so complete, that even 
though he should afterwards come 
in as the assignee of his own 
assignees, he will incur no greater 
liabilities than any other person 
^yould in the same character, Doe 
d. Oheere v. Smith, 5 Taunt. 800. 
But a surety for a lessee is liable 
for breaches of covenant which 
occurred after the date of a com- 
mission of bankruptcy against the 
lessee, but before the delivery up 
of the lease by the bankrupt to 
the lessor under 6 G. 4, c. 16, s. 
75; for even assuming that de- 
livery up to operate as a surrender, 
still the surrender of the lease 
could not be held to relate back 
to the date of the fiat or commis- 
sion, Tuch V. Fyson, 6 Bing. 331. 

Wherever the provisions of the 
12 & 13 Viet. c. 106, s. 145, do 
not apply, (and there are several 
cases besides that of the assignee 
of a lease to which they would 
probably be held inapplicable ; 
for instance, they would probably 
be held not to include the case of 
a lessee becoming bankrupt after 
having made an under-lease,) in 
all such cases recourse must be 
had to the doctrines established 
in Mills V. Auriol and Copeland 
V. Stephens, in order to ascertain 
the . extent of the bankrupt’s 
liability. 

In cases where the provisions of 
he act apply, the course to be pur- 


sued by the bankrupt, in order to 
obtain his discharge, depends 
upon the adoption or non-adoption 
of the lease by his assignees ; 
since if they adopt it, he has 
merely to remain quiescent : but 
if they decline it, he must then, 
within fourteen days after he has 
had notice of their election [see 
BrocJclehurst y.Lowe, 7E. &B. 176], 
deliver the lease up to the lessor ; 
— and, in cases where the provi- 
sions of the act do not apply, the 
extent of the bankrupt’s liability 
also depends upon the adoption 
or rejection of the lease by the 
assignees. It has frequently, 
therefore, become important to 
inquire what acts on the part of 
the assignees amount to an adop- 
tion of the lease ; and the general 
rule upon this subject is, that any 
intermeddling with the estate in 
the capacity of owner amounts to 
an adoption of it ; but that a mere 
experiment to ascertain its value 
has not such an effect. Thus, 
where the assignees put up the 
lease to ^le, and accepted a de- 
posit from the purchaser, they 
were held to have adopted it, 
Hastings Y, Wilson, 'Kali, 2^0, See 
also Hamon v. Stevenson, 1 B. & 
Ad. 208 ; Welsh v. Myers, 4 Camp. 
368 ; Hancock v. Welsh, 1 Camp. 
347; Thomas v. Pemberton, 7 
Taunt. 206 ; Clarke v. Hnme, 1 R. 
& M. 207 ; Page v. Codder, 2 
Stark. 309 ; Gibson v. Courihorpe, 
1 -D. & R. 205. But in the case 
of Turner v, Richardson, 7 East, 
335, the assignees never entered 
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on the premises : and the ques- 
tion was, whether the putting up 
the lease to sale by auction was a 
taking possession ; the court held 
that it was not so, it being a mode 
used by the assignees for ascer- 
taining whether it was advisable 
for them to take possession or no. 
See Wheeler v. Bramah, 3 Camp. 
340 ; Hill v. Dohie, 8 Taunt. 325 ; 
Lindsay Y.Limhert, 12 Moore, 209. 
[In Goodwin v. Nohle, 8 E. & B. 
587, they did enter and take pos- 
session, and they put up the pre- 
mises for sale and submitted to a 
distress, and paid the rent, but 
the court, having regard to the 
purposes for which these acts 
appeared to have been done, and 
also to the improbability under 
the circumstances that they should 
have taken to the lease, or have 
been understood by the lessor to 
have done so, held that the term 
had not vested in them. In the 
judgment of the court the result 
of the authorities upon this sub- 
ject is stated to be, ''that the 
assignees of the bankrupt are not 
liable as assignees of the term, 
unless they have done some act 
which unequivocally indicates to 
the lessor that they have elected 
to take the benefit of the lease.- 
No general rule can be laid down 
as to the effect of remaining in 
possession -of the demised pre- 
mises, or pa 3 dng rent for them, 
or doing any other act consistent 
with the supposition that the 
assignees have not elected to take 
the lease as part of the property 


of the bankrupt for the benefit of 
the creditors. Each case must 
be determined by the peculiar cir- 
cumstances belonging to it : and 
an examination of the decisions is 
only useful to get at the general 
principle by which they are go- 
verned.” 

The election given by the act 
to the assignees to take the lease 
ought to be made within a reason- 
able time, Mackley v. Pattenden, 
1 B. & S. 178 ; S. 0., 30 L. J. 
Q. B. 225.] 

If the assignees adopt the lease 
they may exonerate themselves 
from all liabilities by assigning it 
over, in the same way as an ordi- 
nary assignee may, Onsloio v. 
Corrie, 2 Madd. 330. 

[In "The Bankruptcy Act, 1861,” 
24 & 25 Viet. c. 134, (which 
repeals part, but not s. 145, of 12 
& 13 Viet. c. 106, and is to be 
construed together with the rest 
of that act as one statute,) there 
is a provision (s. 131) giving the 
assignees an election to take the 
lease, or agreement for lease, and 
keep possession of the premises 
up to some quarter or half-yearly 
day (not later than six months 
from the adjudication) on which 
the rent is payable, and upon that 
day to decline to accept it.] 
There [were] provisions in the in- 
solvent acts, 1 & 2 Viet. c. 110, 
s. 50, and 7 Viet. c. 96, s. 12, 
similar to those of the bankrupt 
law regarding leases ; and it was 
held upon the construction of 1 
G. 4, c. 119, one of the old insol- 
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vent acts, that where the assignee 
had accepted the lease, and acted 
as tenant, his executor (no new 
assignee having been appointed) 
was liable for breaches subse- 
quent to the testator’s death, 
Ahercvomhie Y.Hichnan, 8 A. & E. 
687. See, as to the effect of an 
assignment under the old insolvent 
act, Lindsay v. Limhert, 12 Moore, 
209 ; S. G, 2 G & P. 526 ; Doe d. 
P aimer Y. Andrews, Moore, 601; 
S. C., 4 Bing. 348 ; Toplian v. 
Dent, 6 Bing. 515 ; S. G, 4 Moo. 
& P. 264; which suggest a pos- 
sible distinction between the effect 


of a bankruptcy and an insolvency 
upon terms of years belonging to 
the bankrupt or insolvent. [It is 
barely now worth mentioning that 
the existence of such a distinction 
was negatived in Bishop v. The 
Trustees of the Bedford Charity, 
Cam. Scan, 1 EL &EL 697; 29 L. 
J. Q. B. 53 ; since all the insolvent 
acts, excepting a few sections, not 
including those above referred to, 
have been repealed by '‘The Bank- 
ruptcy Act, 1861,” 24 & 25 Yict. 
c. 134, which subjects all classes 
of debtors to the existing law of 
bankruptcy.] 



MASTER MILLER. 


TRINTTr.—Zl QSO. 8., K. B. <£; CAM. 80 ACC. 
[reported 4 T. R. 3*20, and 2 hen. bl. 140.] 


f See Haiclbins 
V. Scott, 2 M. 
(fc W. 809, 
where an agree* 
inent which had 
been altered 
while in the 
custody of the 
person produc- 
ing it was held 
admissible in 
evidence for 
some pnrposes. 


Special verdict. 


Aqi iincmthorisecl alteration of the date of a hill of exchange^ 
after acceptance, ^vhereby the payment would he acce- 
lerated, avoids the instrument ; and no action can he 
afteriuards brought ^ipon it, even hy an innocent 
holder for a valuable consideration.'^ 

The first count in this declaration was in the usual 
form, by the indorsees of a bill of exchange against the 
acceptor ; it stated that Peel and Co., on the 20th of 
March, 1788, drew a bill for 974^. 10s. on the defendant, 
payable three months after date to Wilkinson and Cooke, 
who indorsed to the plaintiffs. The second count stated 
the bill to have been drawn on the 26th of March. There 
were also four other counts : for money paid, laid out, 
and expended ; money lent and advanced ; money had 
and received ; and on an account stated. The defendant 
pleaded the general issue ; on the trial of which a special 
verdict was found. 

It stated that Peel and Co., on the 26th March, 1788, 
drew their bill on thp defendant, payable three months 
after date to Wilkinson and Cooke, for 974Z. 10^., which 
said bill of exchange, made by the said Peel and Co., as 
the same hath been altered, accepted, and written upon, 
as hereinafter mentioned, is now produced, and read in 
evidence to the said jurors, and is now expressed in the 
words and figures follomng ; to tvit, ' June 23rd, 974Z. IDs., 
Manchester, March 20, 1788, three months after date pay 
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to the order of Messrs. Wilkinson and Cooke 974 f. Special verdict, 
received, as advised, Peel, Yates, and Co. To Mr. Clia, 

Miller, C. M. 23rd June, 1788.' That Peel and Co. 
delivered the said bill to Wilkinson and Cooke, which the 
defendant afterwards and before the alteration of the bill 
hereinafter mentioned accepted, that Wilkinson and Cooke 
afterwards indorsed the said bill to the plaintiffs for a 
valuable consideration before that time -given, and paid 
by them to Wilkinson and Cooke for the same. That 
the said bill of exchange, at the time of making thereof 
and at the time of the acceptance, and when it came to 
the hands of Wilkinson and Cooke, as aforesaid, bore 
date on the 26th day of March, 1788, the day of making 
the same ; and that after it so came to and whilst it 
remained in the hands of Wilkinson and Cooke, the said 
date of the said bill, without the authority or privity of 
defendant, was altered by some person or persons to the 
jurors aforesaid unknown, from the 26th day of March, 

1788, to the 20th day of March, 1788. That the words 
^ June 23rd,' at the top of the bill, were there inserted to 
mark that it would become due and payable on the 23rd 
of June next after the date; and that the alteration here- 
inbefore mentioned, and the blot upon the date of the bill 
of exchange, now produced and read in evidence, were on 
tile bill of exchange when it was carried to and came 
into the hands and possession of the plaintiffs. That the 
bill of exchange was on the 23rd of June, and also on the 
28th of June, 1788, presented to the defendant for pay- 
ment ; on each of which days respectively he refused to 
pay.” The verdict also stated that the bill so produced 
to the jury and read in evidence was the same bill upon 
which the plaintiffs declared, &c. 

This case was ai'gued in Hilary Term last, by Wood for 
the plaintiffs, and M ingay for the defendant; and again on 
this day by Ohambre for the plaintiffs and Ershme for the 
defendant. 

For the plaintiffs it was contended that they were Argument for 
entitled, notwithstanding the alteration in the bill of 
exchange, to recover, according to the truth of the case. 
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Argument for 
the plaintiffs. 


(a) 11 Go. 27, 


which is set forth in the second count of the declaration, 
namely, upon a bill dated the 26th March ; which the 
special verdict finds was in point of fact accepted by the 
defendant. More especially as it is clear that the plaintiffs 
are holders for a valuable consideration, and had no con- 
cern whatever in the fraud that was meditated, supposing 
any such appeared. The only gi’ound of objection which 
can be suggested is upon the rule of law relative to deeds, 
by which they are absolutely avoided, if altered even by a 
stranger in any material part, and upon a supposed 
analogy between those instruments and bills of exchange ; 
but upon investigating the grounds on which the rule 
stands as applied to deeds, it will be found altogether 
inapplicable to bills : and if that be shown, the objection 
founded on the supposed analogy between them must fall 
with it. The general rule respecting deeds is laid down 
in Pigofs Case (a), where most of the authorities are col- 
lected ; from thence it appears, that if a deed be altered 
in a material point, even by a stranger, without the privity 
of the obligee, it is thereby avoided ; and if the alteration 
be made by the obligee, or with his privity, even in an 
immaterial part, it will also avoid the deed. Now that is 
confined merely to the case of deeds, and does not in the 
terms or principle of it apply to any other instruments 
not executed with the same solemnity. There are many 
forms requisite to the validity of a deed, which were 
originally of great importance to mark the solemnity and 
notoriety of the transaction; and on that account the 
gTantees always were, and still are, entitled to many 
privileges over the holders of other instruments. It was 
therefore reasonable enough that the party in -whose pos- 
session it was lodged, should, on account of its superior 
authenticity, be bound to preserve it entire with the 
strictest attention, and at the peril of losing the benefit 
of it in the case of any material alteration even by a 
stranger; and that he is the better enabled to do from 
the nature of the instrument itself, which, not being of a 
negotiable nature, is not likely to meet with any mutila- 
tion, unless through the fraud or negligence of the owner ; 
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whereas bills of exchange are negotiable instruments, and 
are perpetually liable to ^accidents in the course o:^ 
changing hands, from the inadvertence of those by whom 
they are negotiated, without any possibility of their being 
discovered by innocent indorsees, w^ho are ignorant of the 
form in w^hich they were originally drawn or accepted; 
and thp present is a strong instance of that; for the 
plaintiffs cannot be said to be guilty of negligence in not 
inquiring how the blot came on the bill, which mere 
accident might have occasioned. That the same reasons 
upon which the decisions of the courts upon deeds have 
been grounded, will not support such judgments upon 
bills, will best appear by referring to the authorities 
themselves. When a deed is pleaded, there must be a 
^Tofert in curiam (a), unless, as in Read v. Broohnan (&), 
it be lost or destroyed by accident, which must however be 
stated in the pleadings. The reason of which is, that 
anciently the deed was actually brought into court for the 
purpose of inspection ; and if, as is said in 10 Co. 92, b, 
the judges found that it had been rased or interlined in 
any^ material part they adjudged it to be void. Now, as 
that was the reason why a deed was required to be pleaded 
with a fvofertj and as it never was necessary to make a 
fTofert of a bill of exchange in pleading, it furnishes a 
strong argument that the reason applied solely to the case 
of deeds. So deeds, in which were erasures, were held 
void, because they appeared on the face of them to be 
suspicious, 13 Vin. Abr. tit. Faits, 37, 38 ; Bro. Abr. 
Faits, pL 11, referring to 44Edw. 3, c. 42. Nor could the 
supposition of fraud have been the ground on which that 
rule was founded with respect to deeds ; for in Moore, 35, 
pi. 116, a deed which had been rased was held void, 
although the party himself who made it had made the 
erasure ; which was permitting a party to avail himself of 
his own fraud : but it is impossible to contend that the 
rule can be carried to the same extent as to bills ; nor is 
it denied but that if the blot here had been made by the 
acceptor himself, he would still have been bound. In 
Keilw. 162, it is said that if A. be bound to B. in 20Z. and 


Argument for 
tke plaintiffs. 


{a) [Nob so 
no-w, C. L. P. 
Act, 1852, s. 
55.] 

(5) 3 T. R. 
151. 
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Argument A r 
tiie plaintiff’s. 


B. rase out lOZ. all the bond is void, although it is for the 
tadvantage of the obligor ; and even where an alteration in 
a deed was made by the consent of both the parties, still 
it was held to avoid it, 2 Eol. Abr. 29, letter U, pL 5 
(Lord Kenyon observed that there had been decisions to 
the contrary since). Fraud could not be the principle 
on which those cases were determined : whereas it is the 
only principle on which the rule contended for can be held 
to extend to bills of exchange, but which is rebutted in 
the present case by the facts found in the special verdict. 
According to the same strictness, where a mere mistake 
was corrected in a deed, and not known by whom, it was 
held to avoid it, 2 Eol. Abi*. 29, pi. 6 ; and it does not 
abate the force of the argument that the law is relaxed in 
these respects, even as to deeds, for the question still 
remains, whether at any time bills of exchange were con- 
strued with the same rigour as deeds? The principle 
upon which all these cases relative to deeds were founded 
was, that nothing could work any alteration in a deed, 
except another deed of equal authenticity; and as the 
party who had possession of the deed was bound to keep 
it securely, it might well be presumed that any material 
alteration even by a stranger was with his connivance, or 
at least through his culpable neglect. In many of the 
cases upon the alteration of deeds, the form of the issue 
has weighed with the court ; as in 1 Eol. Eep. 40, (which 
is also cited in Pigofs Case, 11 Co. 27,) and Michael v. 
Scoclcwith, Cro. El. 120, in both which cases the alteration 
was after plea pleaded; and on that ground the court 
held it was stiU to be considered as the deed of the party 
on Qion est factum. Now the form of the issue in actions 
upon deeds and those upon bills is very different ; in the 
one case, the issue simply is, ivhether it is the deed of the 
party, which goes to the time of the plea pleaded ? as 
appears from the case before cited, and from 5 Co. 119, 
b, and Dy. 59 ; but here the issue is, ivhether the defendant 
promised, at the time of the acceptance, to pay the contents ? 
The form of the issue is upon his promise, arising by 
implication of law from the act of acceptance, which is 
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found as a fact by tlie special verdict agreeable to the bill Argumest for 
declared on in the second count; and in ho instance;* 
where an agreement is proved merely as evidence of a 
promise, is the party precluded from showing the truth of 
the case. Not only therefore the forms of pleading are 
different in the two cases, but the decisions which have 
been made upon deeds, from whence the rule contended 
for as to erasures and alterations is extracted, are altoge- 
ther inapplicable to bills. The reasons for such rigorous 
strictness in the one case, do not exist in the other. On 
the contrary, all the cases upon bills have proceeded upon 
the most liberal and equitable principles with respect to 
innocent holders for a valuable consideration. The case 
of Minet v. Grihson (a) goes much farther than the present : (a) s T. R. 
for there this Court, and afterwards the House of Lords, and'i ’ 
held that it was competent to inquire into circumstances 
extraneous to the bill, in order to arrive at the truth 
of the transaction between the parties ; although such 
circumstances operated to establish a different contract 
from that which appeared upon the face of the bill itself ; 
whereas the evidence given in this case, and the facts 
found by the special verdict, are in order to show what 
the bill really was ; which it is competent for these parties 
to do against whom no fraud can be imputed, if any exist. 

If the blot had fallen on the paper by mere accident, it 
cannot be pretended that it would have avoided the bill ; 
and non constat upon this finding that it did not so happen. 

Even if felony were committed by a third person, through 
whose hands the bill passed, although that party could 
not recover upon it himself, yet his crime shall not affect 
an innocent party, to whom the bill is indorsed or 
delivered for a valuable consideration. In Miller v. 

Race (6), where a bank-note had been stolen, and afterwards (&) i Burr. 

passed bond fide to the plaintiff, it was held that he might 

recover it in trover against the person who had stopped 

it for the real owner. And the same point was held in 

Reacoch v. Rhodes (c), where the bill was payable to order, (c) Bougl. 633. 

Again, in Price v. Neale {cl), it was held that an acceptor, {d) 3 Burr. 

who had paid a‘ forged bill to an innocent indorsee, could 
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Argumect for not recover back the money from him. Now if it be no 
the plaintiffs, action npon a bill against the acceptor to 

show that it was a forgery in its original making by a 
third person’s having feigned the handwriting of the 
drawer, still less ought any subsequent attempt at forgery, 
even if that had been found which is not, to weigh against 
an innocent holder. But it would have been impossible 
to have recovered in any of these cases if the deed had 
been forged in any respect, even by strangers to it ; which 
shows that these several instruments cannot be governed 
by the same rules. And so little have the forms of bills 
of exchange and notes been observed, when put in oppo- 
sition to the truth of the transaction, that in Russell v. 
[a) Dougl. 514. Langstaffe (a) the Court held, in order to get at the 
justice of the case, that a person, who had indorsed his 
name on blank checks, which he had entrusted to 
another, was liable to an indorsee for the sums of which 
the notes were afterwards drawn ; and yet the form of 
pleading supposes the note to have been a perfect instru- 
ment, and drawn before the indorsement. But the case 
which is most immediately in point to the present, is that 
10 ^ P™e V. Shute, E. S3 Car. 2, in B. E. (6) ; there a bill was 

^ ' drawn payable the 1st of January ; the person upon whom 

it was drawn accepted it to be paid the 1st of March ; the 
holder, upon the bill’s being brought back to him, perceiv- 
ing this enlarged acceptance, struck out the 1st of March, 
and put in the 1st of January; and then sent the bill to be 
paid, which the acceptor refused ; whereupon the payee 
struck out the 1st of January, and put in the 1st of March 
again : and in an action brought on this bill, the question 
was, whether these alterations did not destroy it; and it was 
ruled they did not. This case therefore has settled the 
doubt; and having never been impeached, but on the con- 
trary recognised, as far as general opinion goes, by having 
been inserted in every subsequent treatise upon the subject, 
it seems to have been acted on ever since. And it would 
be highly mischievous if the law were otherwise : for how- 
ever negligent the owner of a deed may be supposed to 
be, w^ho lets it out of his possession, the holder of a bill 
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of exchange is by the ordinary course of such trans- 
actions obliged to trust it, even in the hands of those 
whose interest it is to avail themselves of this sort of 
objection. For it is most usual for the bill to be left for 
acceptance, and afterwards for payment, in the hands of 
the acceptor, who may be tempted to put such a blot on 
the date as may not be observed at the time, through the 
confidence of the parties. But even if the alteration 
should be considered as having destroyed the bill, why 
may not evidence be given of its contents, upon the same 
principle as governed the case of Read v. Broohnan (ct) ? 
where it was held that pleading that a deed is lost by 
time and accident, supersedes the necessity of a profert. 
But at any rate the plaintiffs are entitled to recover on 
the general counts for money paid, and money had and 
received, on the authority of Tatloeh v. Harris (b ) ; for 
though it is not expressly stated that so much money was 
received by the defendant, yet that is a necessary inference 
from the fact of acceptance which is found. 

For the defendant it was contended, that the broad 
principle of law was, tliat any alteration of a written 
instrument in a material part thereof, avoided such 
instrument ; and that the rule was not merely confined to 
deeds, though it happened that the illustration of it was 
to be found among the old cases upon deeds only because 
formerly most written undertakings and obligations were 
in that form. This principle of law was founded in sound 
sense ; it was calculated to prevent fraud, and deter men 
from tampering with written securities : and it would be 
directly repugnant to the policy of such a law to permit 
the holder of a bill to attempt a fraud of this kind with 
impunity ; which would be the case, if, after being 
detected in the attempt, he were not to be in a worse 
situation than he was before. If any difference were to 
be made between bills of exchange and deeds, it should 
rather be to enforce the rule with greater strictness as to 
the former; for it would be strange that because they 
were more open to fraud from the circumstance of passing 
through many hands, the law should relax and open a 
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Argument for wider door to it than in the case of deeds, where fraud 

the defendant. likely to be practised. The principle laid 

(a) 11 Co. 27. down in Figot's Gase (a) is not disputed as applied to deeds. 

But the first answer attempted to be given is, that the 
rule as to deeds is sui generis, and does not extend to 
other instruments of an inferior nature, because it arises 
from the solemn sanction attending the execution of 
instruments under seal. As to this, it is sufficient to say 
that no such reason is suggested in any of the books ; but 
the rule stands upon the broad ground of policy, w^hich 
applies at least as strongly to bills as to deeds, for the 
reason above given. Then it is said that there is a 
material distinction between the several issues in the two 
cases. But the difference is more in words than in sense ; 
the substance of the issue in both cases is, whether in 
point of law^ the party be liable to answer upon the 
instrument declared on ? and therefore any matter which 
either avoids it ah initio, or goes in discharge of it, may 
be shown as much in the one case as in the other. Upon 
non est factum the question is, whether in law the deed 
produced in evidence be the deed of the party ? so on non 
assnmpsit the question is, whether the bill given in 
evidence be in point of law the bill accepted by the 
defendant? because the promise only arises by implica- 
tion of law upon proof of the acceptance of the identical 
bill accepted, and given in evidence. Now neither of the 
counts in the declaration was proved by the facts found. 
For in the first count the bill is dated the 20th of March ; 
but as there is no evidence of the defendant’s having 
accepted such a bill, of course the plaintiffs are not 
entitled to recover on that count. Neither can they 
recover on the second, because though it is found that he 
accepted a bill dated the 26th of March, as there stated, 
yet inasmuch as the bill stated to have been produced in 
evidence to the jury is dated the 20th, of course the 
evidence did not support the count. With respect to the 
cases cited of bills of exchange having been always con- 
strued by the most liberal principles, and particularly in 
the case of Minet v. Gibson, the same answer may be given 
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to all of tlieni; wliich is, that so far from the original Argument for 
contracts having been attempted to be altered, all those 
actions were brought in order to enforce the observance 
of them in their genuine meaning against the party who, 
in the latter case particularly, endeavoured by a trick to 
evade the contract : whereas here the contract has been 
substantially altered by the parties who endeavour to 
enforce it ; or at least by those whom they represent, and 
from whom they derive title. Then the case in Molloy, of 
Price V. Slnite^ is chiefly relied on by the plaintiffs ; to 
which several answers may be given. First, the authen- 
ticity of it ma}^ be questioned ; for it is not to be foun d in 
any reports, although there are several contemporaneous 
reporters of that period. In the next place, the bill, as 
originally drawn, was not altered upon the face of it ; and 
therefore, as against all other persons at least than the 
acceptor, it might still be enforced. But principally it 
does not appear but that the action was brought against 
the drawer, who, as the acceptor had not accepted it 
according to the tenor of the bill, was clearly liable ; as 
the payee was not bound to abide by the enlarged 
acceptance, but might consider it as no acceptance at all. 

Then if this bill be void for this fraud, no evidence could 
be given to prove its contents, as in the case of a deed 
lost ; because in that there is no fraud. But even if any 
other evidence might have been given, it is sufiicient to 
say that in this case there was none. And as to the 
common counts, if the general principle of law contended 
for applies to bills of exchange, it will prevent the 
plaintiffs from recovering in any other shape. Besides 
which, it is not stated that the defendant has received 
any consideration ; upon which ground the case of 
Tatloch V. Harris was decided. 

In reply it was urged, that the issue was not whether Reply, 
the defendant had accepted this bill in the state in which 
it was shown to the jury, but whether he had promised to 
pay, in consequence of having accepted a bill dated the 
26th March, drawn by ? &c. ; and those facts being found, 
the promise necessarily arises. It is said that the policy 
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of the law will extend the same rule to the avoidance of 
bills of exchange which have been altered, as to deeds ; 
because there is even greater reason to guard against 
fraudulent alterations in the former than in the latter 
case. To which it may be answered that the foundation 
of the rule fails in this case ; for no fraud is found, and 
none can be presumed : and it is admitted, that if the 
blot had been made by accident, it would not have 
avoided the bill ; and nothing is stated to show that it 
was not done by accident. Besides, the policy of the 
law is equally urgent in favour of the plaintiffs, it being 
equally politic to compel a performance of honest engage- 
ments. Here the defendant is only required to do that 
which in fact and in law he has promised to do. And if 
he be not liable on this contract, he will be protected 
in withholding payment of that money which he has 
received, and which by the nature of his engagement 
he undeHook to repay. ISTo answer has been given to 
the case cited from Molloy : for though the case is not 
reported in any * other book, it bears every mark of 
authenticity, by noting the names of the parties, the 
court in which it was determined, and the time of the 
decision : and it has been adopted by subsequent writers 
on the same subject. Again, the alteration there was full 
as important as this, for it equally tended to accelerate 
the day of pajment; and, lastly, it is not denied but 
that the action might have been maintained on the bill 
against any other person than the acceptor ; which is an 
admission that the policy of the law does not attach so 
as to avoid such instruments upon any alteration, for 
otherwise it would have avoided the bill against all 
parties. 

Lord Kenyon, C. J. — The question is not ^whether or not 
another action may not be framed to give the plaintiffs 
some remedy, but whether this action can be sustained 
by these parties on this instrument ? — for the instrument 
is the only mean by which they can derive a right of 
action. The right of action which subsisted in favour of 
Wilkinson and Cooke, could not be transferred to the 
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plaintiffs in any other mode than this, inasmuch as a 
chose in action is not assignable at law. 'No case, it is 
true, has been cited either on one side or the other, 
except that in Molloy, of which I shall take notice here- 
after, that decides the (][uestion before us in the identical 
case of a bill of exchange. But cases and principles 
have been cited at the bar, which, in point of law as well 
as policy, ought to be applied to this case. That the 
alteration in this instrument would have avoided it, if it 
had been a deed, no person can doubt. And why in 
point of policy, would it have had that effect in a deed ? 
Because no man shall he permitted to take the chance of 
committing a fraud, without running any risk of losing 
hy the event, when it is detected. At the time when the 
cases cited, of deeds, were determined, forgery was only a 
misdemeanor : now the punishment of the law might 
well have been considered as too little, unless the deed 
also were avoided ; and therefore the penalty for com- 
mitting such an offence was comj)oiinded of those two 
circumstances, the punishment for the misdemeanor, and 
the avoidance of the deed. And though the punishment 
has been since increased, the principle still remains the 
same. I lay out of my consideration all the cases where 
the alteration was made by accident : for here it is stated 
that this alteration was made while the bill was in the 
possession of Wilkinson and Cooke, who were then 
entitled to the amount of it ; and from whom the plain- 
tiffs derive title ; and it was for tlieir advantage (whether 
more or less is immaterial here) to accelerate the day of 
payment, which in this commercial country is of the 
utmost importance. The cases cited, which were all of 
deeds, were decisions which applied to and embraced the 
simplicity of all the transactions at that time ; for at that 
time almost all written engagements were by deed only. 
Therefore those decisions, which were indeed confined to 
deeds, applied to the then state of affairs : but they 
establish this principle, that all written instruments which 
were altered or erased should be thereby avoided. Then 
let us see whether the policy of the law, and some later 
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cases, do not extend this doctrine farther than to the case 
of deeds. It is of the greatest importance that these 
instruments, which are circulated throughout Europe, 
should he kept with the utmost purity, and that the 
sanctions to preserve them from fraud should not be 
lessened. It was doubted so lately as in the reign of 
George the First, in Ward's Case (ci), whether forgery 
could be committed in any instrument less than a deed, 
or other instrument of the like authentic nature ; and it 
might equally have been decided there that, as none of 
the preceding determinations extended to that case, the 
policy of the law should not be extended to it. But it 
was there held that the principle extended to other 
instruments as well as to deeds ; and that the law went 
as far as the policy. It is on the same reasoning that I 
have formed my opinion in the present case. The case 
cited from Molloy indeed, at first made a different impres- 
sion on my mind : but on looking over it with great 
attention, I think it is not applicable to this case. No 
alteration was there made on the bill itself ; but the party 
to whom it was directed, accepted it as payable at a 
different time, and afterwards the payee struck out the 
enlarged acceptance ; and on the acceptor refusing to 
pay, it is said that an action was maintained on the bill. 
But it does not say against whom the action was brought ; 
and it could not have been brought against the acceptor, 
whose acceptance was struck out by the party himself 
who brought the action. Taking that case in the words 
of it, “that the alterations did not destroy the bill,” it 
does not affect this case : not an iota of the bill itself was 
altered ; but on the person to whom the bill was directed 
refusing to accept the bill as it was originally drawn, the 
holder resorted to the drawer. Then it was contended 
that no fraud was intended in this case ; at least that 
none is found ; but I think that, if it had been done by 
accident, that should have been found, to excuse the 
party, as in one of the cases where the seal of the deed 
was torn off by an infant. With respect to the argument 
drawn from the form of the plea, it goes the length of 
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saying, that a defendant is liaWe, on own asmonimt, if at Judgments in 
any time lie has made a promise, notwithstanding a sub- 
sequent payment : but the question is, whether or not 
the defendant promised in the form stated in the decla- 
ration ? and the substance of that plea is, that according 
to that form he is not bound by law to pay. On the 
whole, therefore, I am of opinion that this falsification of 
the instrument has avoided it ; and that, whatever other 
remedy the plaintiffs may have, they cannot recover on 
this bill of exchange. 

Ashhuo^st, J. — It seems admitted that, if this had been Ashlunty J. 
a deed, the alteration would have vitiated it. Now I 
cannot see any reason why the principle on which a deed 
would have been avoided should not extend to the case of 
a bill of exchange. All written contracts, whether by 
deed or not, are intended to be standing evidence against 
the parties entering into them. There is no magic in 
parchment or in wax ; and a bill of exchange, though not 
a deed, is evidence of a contract as much as a deed ; and 
the principle to be extracted from the cases cited is, that 
any alteration avoids the contract. If indeed the plain- 
tiffs, who are innocent holders of this bill, have been 
defrauded of their money, they may recover it back in 
another form of action : but I think they cannot recover 
upon this instrument, which I consider to be a nullity. 

It is found by the verdict that the alteration was made 
while the bill was in possession of Wilkinson and Cooke ; 
and it certainly was for their advantage, because it 
accelerated the day of payment. Now, upon these facts, 
the jury would perhaps have been warranted in finding 
that the alteration was made by them : at all events, it 
was their business to preserve the bill without any altera- 
tion. If Wilkinson and Cooke had brought this action 
they clearly could not have recovered, because they must 
suffer for any alteration of the bill while it was in their 
custody : then, if the objection would have prevailed in 
an action brought by them, it must also hold with regard 
to the plaintiffs who derive title under them. For 
wherever a party takes a bill under such suspicious 
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Judgments circumstances appearing on the face of it, it is his duty 

AshJmrstlh inquire how the alteration was made; he takes it at 
Iris risk, and must take it subject to the same objection 
as lay against the party from whom he received it. Upon 
the whole, there seems to be no difference between deeds 
and bills of exchange in this respect in favour of the 
latter : but, on the contrary, if there be any difference, 
the objection ought to prevail with greater force in the 
latter than in the former ; for it is more particularly 
necessary that bills of exchange which are daily cir- 
culated from hand to hand, should be preserved with 
greater purity than deeds which do not pass in circula- 
tion. It would be extremely dangex’ous to permit the 
party to recover on a bill as it was originally drawn, after 
an attempt to commit a fraud, by accelerating the time 
of payment. For these reasons, therefore, I concur in 
opinion with my Lord. 

BvXler, J. Buller, J. — In a case circumstanced as the present is, 
in which it is apparent, as found, and has been proved 
beyond all doubt, that the bill of exchange in question 
was given for a full and valuable consideration, that the 
plaintiffs are honest and innocent holders of it, and that 
the defendant has the amount of the bill in his hands, it 
is astonishing to me that a jury of merchants should 
hesitate a moment in finding a verdict generally for the 
plaintiffs, more especially as I understand it was left to 
them by the Chief Justice to read the bill as it un- 
doubtedly was drawn, and by that mean to put an end to 
the question at once. It was rightly so left to the jury 
by his Lordship; for that was the furtherance of the 
justice of the case, and it tended to prevent expense, 
litigation, and delay, which are death to trade. That 
the defendant cannot be suffered to pocket the money 
for w^hich this bill was drawn, or to enable the drawer to 
do so, but that sooner or later, provided a bankruptcy do 
not intervene, it must be paid, I presume no man will 
doubt. The drawer has received the value, the plaintiffs 
have paid it, and the defendant has it in his hands. On 
this short statement, evei^^ one who hears me must 
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anticipate me in saying that the defendant must pay it. 
Nay, if actual forgery had been committed, the defendant 
could not be permitted to retain 'the money ; he must 
not get 900Z. by the crime of another; but, in such a 
case, I agree it would be difficult to sustain the present 
or any action for the money till something further had 
happened than has yet been done. The law, proceeding 
on principles of public policy, has wisely said — That 
where a case amounts to felony, you shall not recover 
against the felon in a civil action ; but that rule does not 
appear by any printed authority to have been extended 
beyond actions of trespass or tort, in which it is said 
that the trespass is merged in the felony. That is a 
rule of law calculated to bring offenders to justice. But 
whether that rule extend to any case after the offender 
is brought to justice, or whether at any time it may 
be resorted to in an action between persons guilty of 
no crime, are questions upon which I have formed no 
opinion, because this case does not require it. Upon this 
special verdict, there is no foundation for saying that any 
one has been guilty of forgery, nor even of a fraud, as it 
strikes my mind. Fraud or felony is not to be presumed ; 
and, unless it be found by the jury, the Court cannot imply 
it. Minet v. Gibson is a most decisive authority for that 
proposition, if any be wanted ; and I do not think there 
is any foundation for the distinction attempted to be 
taken between that case and the present. It has been 
contended that the party there recovered, because the 
nature of the obligation was not altered ; but the deter- 
mination did not proceed entirely on that ground, but on 
this, that, according to the true intent and meaning of 
the parties, the bill was intended to be made payable to 
bearer : so here the plaintiffs do not attempt to enforce 
the contract contrary to the terms of it, but according 
to that form by which the defendant originally consented 
to be bound, as stated in the second count. The special 
verdict finds that Peel and Co., on the 26th of March, 
1788, drew a bill of exchange on the defendant for 
94171. lOa, payable to Wilkinson and Co. : which bill, 
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as the same has been altered, accepted, and written upon, 
is set out hi hwc verha. Upon the facsimile copy of the 
bill set out in the verdict, there appears to be a blot over 
the date : and the jury have thought fit to read it as it 
now stands, the 20th. I must confess I should never 
have read it so ; for seeing that there was something 
above the figure 0, that is the last reading which I should 
have given to it. I should have said on the face of the 
bill, this must have been either a 6 or an 8 ; it could 
not have been 8, because the 0 is as high as the 2, and 
therefore it must be a 6 : but the jury have found no diffi- 
culty in saying it w^as a 6 ; and I will examine presently 
whether there be any objection to let it remain as a 6. 
The verdict further finds that the defendant, before any 
alteration of the bill, accepted it ; and Wilkinson and 
Co. indorsed it to the plaintiffs, who paid a valuable con- 
sideration for it. Then it is stated, that whilst the bill 
was in the hands of Wilkinson and Cooke, the date, 
without the authority of the defendant, was altered by 
persons unknown, from the 26th to the 20th of March. 
They further find that the words ‘^23rd of June” were 
inserted at the top of the bill, to mark that the bill would 
then become due; and that the alteration and the blot 
were on the bill wdren it was delivered to the plaintiffs. 
This is the full substance of the special verdict ; and 
there is neither forgery, felony, nor fraud, found or sup- 
posed by the jury; w^e therefore can neither intend nor 
infer it. The verdict amounts only to saying there is a 
blot on the bill, but how it came there we don’t know ; 
and we beg to ask the Court whether the circumstance 
.of a blot being on the bill which -we cannot account for 
makes the bill void. Provided I have accurately stated 
the question, surely such a verdict is without precedent. 
Suppose a child had torn out a bit of the bill on which 
the top of the 6 was written, is the holder of the bill to 
lose his 974Z. ? or is the defendant to get 974^. by such 
an accident? But to decide whether I have Accurately 
stated the question in the cause, it is necessary to ex- 
amine the words of the special verdict minutely, and by 
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degrees. The jury have said tliat the bill was altered. JudgmeBts 
The word ''altered'' may raise a suspicion and alaim in 
our minds ; but let not our judgment be run away witb by 
a word, without examining the true sense and meaning of 
it as it is used in the place wdiere we find it. How was 
it altered, what was the alteration, when was it made, and 
for what purpose ? The jury have said it was altered by 
means of putting a blot over the date : but by whom or 
when that was done we don’t know, further than that it 
was done whilst the bill was in the possession of Wil- 
kinson and Cooke : but we do not find that it was done for 
any bad purpose, or with any improper view •whatever. 

Upon this finding, the Court are bound to say it was done 
innocently. But the jury have also said, that "June 
23rd ” was inserted at the top of the bill to mark when 
the bill would become due. When and by whom was 
that done ? The jury have not said one word upon the 
subject. Was that done even during any part of the time 
whilst the bill was in the possession of Wilkinson and 
Cooke ? No. It is consistent with the finding, that the 
plaintiffs, 'who are found to be bond fide holders of the 
bill, upon reading the date to be the 20th, and calculating 
the time which it had to run from that date, put down 
"June 2Srd" with the most perfect innocence. If the 
bill had been originally dated on the 20th, the 23rd June 
would have been the true time of payment. But admit- 
ting that a wrong date had been put down, as denoting 
the time of payment, is there any case or authority which 
says that that circumstance shall render the bill void ? 

Every bill which has been negotiated within the memory 
of man is marked by some holder or another with the 
day when it will become or is supposed to become due. 

That in some sense of the word is an alteration ; for it 
makes an addition to the bill which was not there when 
it was drawn or accepted. But was it done fraudulently ? 

The answer is — It was not, and therefore it is of no 
avail. So here the jury have not said it was done fraudu- 
lently, and therefore it affords ho objection. When the 
jury have stated what the alteration is, and how it was 
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Judgments made, namely, by making a blot, and Iiaving fixed no 
sinister or improper motive for so doing, it is the same 
as if they had said only ^‘here is a blot on the bill.’’ 
Suppose the jury had said in a few words that this bill 
was drawn, indorsed, and accepted, by the defendant, as 
the plaintiffs allege, but here is a blot upon it which 
makes the date look like the 20th instead of the 26th. 
The true answer would have been — Blot out the blot by 
vour own understanding and conviction, and pronounce 
your verdict according to the truth of the case. It was 
nobly said in another place, (I heard it with pleasure, 
and thought it becoming the dignity of the person "who 
pronounced it, and the place in which it was pronounced). 
That the laiv is best applied when it is subservient to 
the honesty of the case. And if there be any rule of law 
which says you cannot recover on any instrument but 
according to the terms of it, forlorn would be the case of 
plaintiffs. By the temperate rules of law we must square 
our conduct.” The honesty of the plaintiffs’ case has 
been questioned by no one ; and therefore I should 
imagine the wishes of us all would have been in favour 
of their claim, provided we are not bound down by some 
stubborn rule of law to decide against them. Here again 
I must beg leave to resort to what was forcibly said in 
another place, upon a similar subject, and which I shall 
do as nearly in the words which passed at the time as I 
can : because they carried conviction to my mind ; because 
they contain my exact sentiments, and because they are 
more emphatical than any which I could substitute in the 
place of them. ^^The question (it was said) is whether 
there be any rule of law so reluctant that it will not 
recede from words to enforce the intention of the parties. 

I believe there is no such rule. For half of a century 
there have been various cases which have left the ques- 
tion of forgery untouched. If a bill be forged, the 
acceptor is bound.” Speaking of the case of Stone v. 
Freeland^ it was said, “ if any one say that case is not law, 
let him show why it is not so. Judges can only look to 
former decisions. This has been a rule in the commercial 
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world above 20 years.” This reasoning seems to me to 
be sound and decisive, if it apply to the present case ; 
and to prove that it does apply, I need only quote the 
case, mentioned at the bar, of Price v. Shute, reported in 
BeaAves’s Lex. Mercat., tit. Bill of Exchange, pL 222, 
and Moll. 109. There a bill was payable 1st January, 
and the joerson to whom it was directed accepted it to 
pay on the 1st of March, with which the servant returned 
to his master, who, perceiving this enlarged acceptance, 
struck out the 1st of March and put in the 1st of 
January, and at that time sent the bill for payment, which 
the acceptor refused; whereupon the possessor struck out 
the 1st of January and inserted the 1st of March again. 
In an action brought on this bill, the question was whe- 
ther these alterations did not destroy the bill ; and ruled 
by Lord Chief J ustice Pemherton, that they did not. Now, 
on reading this case, I cannot consider it in any other 
light than as an action brought against the acceptor ; for 
it only states what passed between those jiarties. Here 
then is a rule which has prevailed in the commercial 
world for 110 years: it stands uncontradicted and un- 
impeached : it was decided by great authority ; and, as 
I take it, on deliberation. For when it is said to have 
been in B. R, that must either have been in this court, 
or on a case saved by Chief Justice Pemherton, for 
his own opinion : which was a common way of proceed- 
ing in those days. In that case the term '' alteration ” 
is used, and therefore we need not be frightened or 
alarmed at that word. The effect of the alteration was 
to acclerate the payment; so it is here. But in one 
respect that case goes beyond the present ; for there the 
alteration was made by the plaintiff himself; here it was 
not. It is true, in that case, when the plaintiff found' he 
could not receive the money on the 1st of January, he 
altered it back to the 1st of March ; but if the &st altera- 
tion vitiated the bill, no subsequent alteration could set 
it up against the acceptor without his consent. Here the 
plaintiffs have not re-altered the bill ; but they have acted 
a more honest part ; they have left the bill as it was to 
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speak for itself ; but they have treated it as a bill of the 26th 
of March; they have proved that it was a bill of the 26th 
of March ; they demanded payment according to that date ; 
and the jury have found all these facts to be true. And it 
is material to consider what was the issue joined between 
the parties ; for there is a great deal of difference between 
the plea of non est factum and the present : here the question 
is, whether the drawer made such a bill, and whether the 
defendant accepted it; and this is found by the jury. Then 
the case of Price v. Shnte, in sense and substance, is a 
direct authority in point with the present ; though it vary 
in a minute and immaterial circumstance. The plaintiffs 
in treating the bill, and making a demand as they have 
done, seem to have followed the sober advice and direc- 
tions given by Beawes in pi. 190; where he says, ''he 
that is possessor of a bill which only says ' pay,’ without 
mentioning the time when, or that is without a date, or 
not clearly and legibly written, payable some time after 
date, &c., so that the certain precise time of payment 
cannot be calculated or known, must be very circumspect, 
and demand the money w^henever there is any probable 
appearance of the time being completed that was intended 
for its payment ; or that he can demonstrate any circum- 
stance that may determine it, or make it likely when it 
shall be paid.” It is impossible that this writer could 
have supposed that the bill was rendered void by any 
blot, obhteration, or erasure : on the contrary, he tells 
you that it must be demanded in time, and that you may 
make out by circumstances or other evidence when it was, 
or was likely to be, payable. That has been made out by 
evidence in the present case. Upon this head I shall 
only add one authority more, which is Garth. 460, where 
a bill was accepted after a day of payment was elapsed. 
It was objected that it was impossible in such a case for 
the defendant to pay according to the tenor of the bill, 
and therefore the declaration was bad; but the Court 
held it good, and said the effect of the bill was the pay- 
ment of the money, and not the day of payment. So here 
the defendant having accepted this bill, whatever may be 
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the construction as to the date, must pay the money. I 
hold that in this case there is no fraud either express or 
implied ; and that as the plaintiffs have j)roved that they 
gave a valuable consideration for the bill, and that it was 
indorsed to them by those through whose hands it passed, 
their case is open to no objection whatever. But I will 
suppose for a moment, though the case do not warrant it, 
that Wilkinson and Cooke did mean a fraud ; still I am 
of opinion that would not affect the case between the 
plaintiffs and the defendant. It is a common saying in 
our law-books, that frcvucl vitiates everything. I do not 
quarrel with the phrase, or mean in the smallest degree' 
to impeach the various cases which have been founded" on 
the proof of fraud. But still we must recollect that the 
principle which I have mentioned is always applied ad 
hominem. He who is guilty of a fraud shall never be 
permitted to avail himself of it ; and if a contract founded 
in fraud be questioned between the parties to that 
contract, I agree, that, as against the person who has 
committed the fraud, and who endeavours to avail him- 
self of it, the contract shall be considered as null and 
void. But there is no case in "which a fraud intended by 
one man shall overturn a fair and hand fide contract 
between two others. Even as between the parties them- 
selves we must not forget the figurative language of Lord 
Chief Justice Wz7moi, who said that “the statute law is 
like a tyrant ; where he comes, he makes all void ; but 
the common law is like a nursing father, and makes void 
only that part where the fault is, and preserves the rest.'' 
2 Wils. 351. If an alteration be made to effect a fraud, 
the alteration shall be laid out of the question ; but still 
the contract shall exist to its original and honest purpose, 
and shall be carried into execution as if the fraud had 
never existed. A case somewhat similar to this is to be 
found in the book which I have before quoted, and which 
though not a binding legal authority, yet, where its pro- 
positions are founded on practice and good sense, is 
deserving of some attention. Beawes, tit. Bill of Ex- 
change, pi. 135, says, “where the possessor of a bill 
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payable to liis order fails, and to defraud his creditors 
indorses it to another, who negotiates it, and effectually 
receives the value, indorsing it again to a third, &c., and 
though the creditors, having discovered the fraud, oppose 
it, yet the acceptant must pay it to him who comes to 
receive it, on proof that he paid the real value for it.” 
But it has been contended that there is an analogy 
between bills of exchange and deeds, and that in the case 
of deeds any erasure or alteration will avoid the deed. 
In answer to this, first, I deny the analogy between bills 
of exchange and deeds, and there is no authority to 
support it. Ill the case of deeds, there must be a 'profeyi;^' 
and, as we learn from 10 Co. 92 b., in ancient times the 
judges pronounced upon view of the deed, though Lord 
Gohe says that practice was afterwards altered. But 
there never is a profevt of a bill of exchange ; the judges 
cannot determine on a view of that, but it must be left to 
a jury to decide upon the whole of the evidence, according 
to the truth of the case. Again, in the case of joint and 
several bonds the objection was founded on its being a 
substantial injury to the defendant ; for if it were con- 
sidered as a sole bond, the defendant would be answer- 
able for the whole debt; but if it were a joint bond, he 
would be liable to only half or other proportionable part 
of it. So far in those days did the Coui't look into the 
equity of the case. But the blot on this bill is no injury 
to the defendant ; he is not liable to pay. till the bill 
became due, computing the time from the original date ; 
then he must pay it : he alone is liable ; and he never can 
be charged a second time on the bill. Secondly, it is not 
universally true that a deed is destroyed by an alteration, 
or by tearing off the seal. In Palm. 403, a deed which 
had erasures in it, and from which the seal was torn, was 
held good, it appearing that the seal was torn off by a 
little boy. So in any case where the seal is torn off by 
accident after plea pleaded, as appears by the cases 
quoted by the plaintiffs’ counsel. And in these days, I 
think even if the seal were torn off before the action 
brought, there would be no difficulty in framing a declara- 
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tioiij which would obviate every doubt upon that point, by 
stating the truth of the case. The difficulty which arose 
in the old cases depended veiy much on the technical 
forms of pleading applicable to deeds alone. The plain- 
tiff made a profert of the deed under seal, which he 
still must do, unless he can allege a sufficient ground for 
excusing it ; when that is done, the deed or the -profert 
must agree with that stated in the declaration, or the 
plaintiff fails. But a profert of a deed without a seal will 
not support the allegation of a deed with a seal. For 
these reasons I am of opinion that the plaintiffs are 
entitled to judgment on the second count, which is drawn 
upon the bill, stating it to bear date the 26th March. 

But supposing there could be any doubt on this part of 
the case, I am also of opinion that the plaintiffs are 
entitled to their judgment on either of the two counts for 
money paid, or for money had and received. Here it is 
material to recall to our minds the facts found by the 
verdict. The bill produced to the jury w^as drawn for 
value, and was accepted by the defendant. He is not 
found to have no effects of the drawer’s in his hands ; and 
his accepting the bill imports, and is at the least primci 
facie evidence, that he had : and on this verdict he must 
be taken to have the amount in his hands. In Burr. 
1675, Aston, J., said, it is an admission of effects. By 
his acceptance he gave faith to the bill ; and the plaintiffs, 
giving credit to that fact, have actually paid the value of 
the bill on receiving it. On this case the money paid by 
the plaintiffs is money paid for the use of the defendant ; 
for the money was advanced on the credit of the de- 
fendant, and in consequence of his undertaking to pay 
the bill. Again, the money in the defendant’s hands is 
so much money received by him fob the use of the 
plaintiffs, who were holders of the bill when it became 
due. The defendant has got that money in his pocket, 
which in justice and conscience the plaintiffs ought to 
have, and therefore they are entitled to recover it in an 
action for money had and received. 

In answer to this, it was in the last term suggested for 
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Judgments consideration^ whether this hill after the alteration were 
not a chose in action, which could not be assigned ? It is 
laid do\\nr in our old books, that for avoiding maintenance 
a chose in action cannot be assigned, or granted over to 
* [See a curious another. Co. Litt. 214 a., 266 a.; 2 Roll. 45, 1. 40."^" 


Termes^deia The good Sense of that rule seems to me to be very 
Action questionable ; and in early as well as modern times it has 
been so explained away, that it remains at most only an 
t [The doctrine objection to the form of the action in any case.f In 2 Roll, 
not be an as- Abr. 45 & 46, it is admitted that an obligation or other 
SbtTi^been granted, so that the writing passes : but it is 
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said that the grantee cannot sue for it in his own name. 
If a third person be permitted to acquire the interest in a 
thing, whether he is to bring the action in Lis own name, 
or in the name of the grantor, does not seem to me to 
affect the question of maintenance. It is curious, and not 
altogether useless, to see how the doctrine of maintenance 
has from time to time been received in Westminster-hall. 


t [See the 
judgment of 
Lord Ahinger, 
in Finden v. 
Parher, 1 1 M. 
h W. 675, 
6S2; 4 Kent 
Comm. 10th 
Ed., 531, note; 
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At one time, not only he who laid out money to assist 
another in his cause, but he that by his friendship or 
interest saved him an expense which he would otherwise 
be put to, was held guilty of maintenance.J Bro. tit. 
Maintenance, 7, 14, 17, &c. Nay, if he officiously gave 
evidence, it was maintenance ; so that he must have had 
a subpoena, or suppress the truth. That such doctrine 
repugnant to every honest feeling of the human heart 
■ should be soon laid aside must be expected. Accordingly 
a variety of exceptions were soon made ; and, amongst 
others, it was held, that if a person has any interest in 
the thing in dispute, though on contingency only, he may 
lawfully maintain an action on it ; 2 Roll. Abr. 115 ; but in. 
the midst of all these doctrines on maintenance, there was 
one case in which the courts of law allowed of an assign- 
ment of a chose in action, and that was in the case of the 
crown ; for the courts did not feel themselves bold enough 
to tie up the property of the crown, or to prevent that from 
being transferred. 3 Leon. 198 ; 2 Cro. 180. Courts of 
equity from the earliest times thought the doctrine too 
absurd for them to adopt, and therefore tliey always acted 
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in direct coiitradiction to it ; and we shall soon see that Judgments 
courts of law also altered their language on the subject 
very much. In 12 Mod. 554, the Court speaks of an 
assignment of an apprentice, or an assignment of a bond, 
as things which are good between the parties, and to which 
they must give their sanction and act upon. So an assign- 
ment of a chose in action has always been held a good con- 
sideration for a promise. It was so in 1 Roll. Abr. 29 ; 

Sid. 212 , and T. Jones, 222 ; and lastly, by all the judges 
of England in Mouldsdale v. Birchcdl, 2 Black. 820, though 
the debt assigned was uncertain. After these cases, we 
may venture to say that the maxim was a bad one, and 
that it proceeded on a foundation which fails. But still it 
must be admitted, that though the courts of law have gone 
thelength of taking notice of assignments of choses in action 
and of acting upon them, yet in many cases they have 
adhered to the formal objection, that the action shall be 
brought in the name of the assignor, and not in the name 
of the assignee. I see no use or convenience in preserv- 
ing the shadow when the substance is gone ; and that it 
is merely a shadow, is apparent from the later cases, in 
which the Court have taken care that it shall never work 
injustice. In Bottomley v. Broohe, C. B. Mich. 22 G. 3 (a), (a) i T. R. 

which was debt on bond, the defendant pleaded that the 

^ t But these 

bond was given for securing 103Z. lent to the defendant cases have been 
by E. Chancellor ; and was given by her direction in trust 
for her, and that E. Chancellor was indebted to the de- ^^^^745 ^ 
fendant in more money. To this plea there was a demur- see Wahe v. 
rer, which was withdrawn by the advice 01 the Court. 86, where Lord 
In Budge v. Birch, \ K. B. Mich. 25 G, 3 ( 6 ), on the same fua^^tLtThe 
pleadings there was iudgment for the defendant. And in doctrine kid 

° ^ . . down in them 

Winch V. Keeley, K. B. Hil. 27 G. 3 (c), where the obligee was rather to 

bo xfiStirOiiiisci. 

assigned over a bond and afterwards became a bankrupt, than extended. 

the Court held that he might notwithstanding maintain 

the action. Mr. J. Ashurst said, “ It is true that for- with the 

• . , policy of the 

merly courts of law did not take notice of an equity or Second 0. L. 
a trust ; but of late years, as it has been found productive r 

of great expense to send the parties to the other side of 622. 
the hall, wherever this Court have seen that the justice ^ 
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Judgments of the case has been clearly with the plaintiff* they have 
not turned him round upon this objection. Then if this 
Court will take notice of a trust, why should they not of 
an equity 1 It is certainly true that a chos(^ in action can- 
not strictly be assigned ; but this Court will take notice 
qf a trust, and see who is beneficially interested.” But 
admitting that on account of this quaint maxim there 
may still be some cases in which an action cannot be 
maintained by an assignee of a chose in action in his own 
name, it remains to be considered, whether that objection 
ever did hold or ever can hold in the case of a mercantile 
instrument or transaction. The law-merchant is a system 
of equity, founded on the rules of equity, and governed 
in all its parts by plain justice and good faith. In Pillan 
V. Vcm Mierop, Lord Mansfield said, if a man agree to do 
what if finally executed would make him liable, as in a 
court of equity, so, in mercantile transactions, the law 
looks on the act as done. I .can find no instance in which 
the objection has prevailed in a mercantile case ; and in 
the two instances most universally in use, it undoubtedly 
does not hold ; that is, in the cases of bills of exchange, and 
policies of insurance. The first is the present case ; and 
bills are assignable by the custom of merchants ; so in the 
case of policies of insurance ; till the late act was made, 
requiring that the name of the person interested should 
be inserted in the policy, the constant course was to make 
the policy in the name of the broker ; and yet the owner 
of the goods maintained an action upon it. Circulation 
and the transfer of property are the life and soul of trade, 
and must not be checked in any instance. There is no 
reason for confining the power of assignment to the two 
instruments which I have mentioned ; and I will show 
you other cases in which the Court have allowed it : 1st, 
In Fenner v. Mears, where the defendant, a captain of an 
East Indiaman, borrowed 1000?.. of Cox, and gave two 
Eespondentia bonds, and signed an indorsement on the 
back of them, acknowledging that, in case Cox chose to 
assign the bonds, he held himself bound to pay them to 
the assignees. Cox assigned them to the plaintiff*, who 
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was allowed to recover tlie amount of tliein in an action 
for money had and received. De Grey, Chief Justice^ in 
disposing of the motion for a new trial, said (a), Eespon- 
dentia bonds have been found essentially necessary for 
carrying on the India trade ; but it would clog these 
securities, and be productive of great inconvenience, if 
they were obliged to remain in the hands of the first 
obligee. This contract is therefore devised to operate 
upon subsequent assignments, and amounts to a decla- 
ration, that upon such assignment the money which I 
have borrowed shall no longer be the money of A., but of 
B., his substitute. The plaintiff is certainly entitled to 
the money in conscience, and, therefore, I think, entitled 
also at law : for the defendant has promised to pay any 
person who is entitled to the money. So in the j)resent 
case, I say the plaintiffs are in conscience entitled to the 
money, and the defendant has promised to pay, or, which 
is the same thing, is by lawJ:)Ound to pay the money to 
any person who is entitled. The very nature and founda- 
tion of an action for money had and received is, that 
the plaintiff is in conscience entitled to the money ; and 
on that ground it has been repeatedlj;^ said to be a bill in 
equity. We all remember the sound and manly opinion 
given by my Lord Chief Justice here in the beginning of 
the last term on a motion made by Mr. Bearcroft for a 
new trial, wherein he said, if he found justice and honesty 
on the side of a plaintiff here, he would never turn him 
round, in order to give him the chance of getting justice 
elsewhere. — 2ndly, Clarke v. Adair, sittings after Easter, 
4 Geo. 3 : Debray, an officer, drew a bill on the agent of 
a regiment payable out of the first money which should 
become due to him on account of arrears or non-effective 
mone}^ Adair did not accept the bill, but marked it in 
his book, and promised to pay when effects came to hand. 
Debray died before the bill was paid ; and the adminis- 
tratrix brought an action against Adair for money had 
and received. It was allowed by all parties that this was 
not a bill within the custom of merchants : but Lord 
Mansfield said that it is an assignment for valuable con- 
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sideratiou, with notice to the agent ; and he is bound to 
pay it. He said he remembered a case in Chancery, 
where an agent under the like circumstances had pai(J the 
money to the. administrator, and was decreed notwith- 
standing to pay to the person in whose favour the bill 
was drawn. — Srdly, Tn Israel v. Douglas, 0. B. East, 29 
G. 8 (a), A. being indebted to B., and B. indebted to Cl, 
B. gave an order to A. to pay C. the money due from A. 
to B. ; whereupon C. lent B. a further sum, and the order 
was accepted by A. On the refusal of A. to comply witli 
the order, it was held that C. might maintain an action 
for money had and received against him. And Mr. J. 
Heath expressly said he thought in mercantile transactions 
of this sort such an undertaking may be construed to 
make a man liable for money had and received. This 
opinion w^as cited with approbation in the House of Lords 
in Gibson v. Minet Lastly, I come to the case of Tatloch 
V. Harris, (3 T. E. 182,) in -^vhich Lord Kenyon, in deli- 
vering the judgment of the court, said it was an appro- 
priation of so much money to be paid to the person who 
should become the holder of the bill. We consider it as 
an agreement between all the parties to appropriate so 
much property to be carried to the account of the holder 
of the bill; and this will satisfy the justice of the case, 
without infringing any rule of law.'” All these cases 
prove that the remedy will be enlarged, if necessary, to 
attain the justice of the case ; and that if the plaintiff has 
justice and conscience on his side, and the defendant has 
notice only, the plaintiff shall recover in an action for 
money had and received. Let us not be less liberal than 
our predecessors, and even we ourselves, have been on 
former occasions. Let us recollect, as Lord Chief Justice 
'Wilmot said in the case I have alluded to, that not only 
honi juclicis est amioliare jurisdictionem, but ampliare 
j'ustitiam : and that the common law of the land is the 
birthright of the subject, under which we are bound to 
administer him justice, without sending him to his writ of 
siibp(&na, if he can make that justice appear. The justice, 
equity, and good conscience of the case of these plaintiffs 
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can admit of no question ; neither can it be doubted but 
that the defendant has got the money which the plaintiffs 
ought to receive. For these reasons, I am of opinion 
that the plaintiffs are entitled to judgment on either of 
these three counts in the declaration, namely, on the 
count on the bill of exchange, stating the date to be the 
26th ; or on the count for money paid ; or on the count 
for money had and received. 

Grose, J. — The only question in this case is, whether 
there appears on the face of this special verdict a right of 
action in the plaintiffs on any of the counts. The first 
count is on a bill of exchange dated the 20th of March ; 
but, there being no proof of any bill of that date, there is 
clearly an end of that count. The second is on a bill 
dated the 26th of March ; but the defendant objects to 
the plaintiffs’ recovering on this count also, because the 
bill having been altered while it was in the hands of 
Wilkinson and Cooke, it is. not the same bill as that 
which was accepted ; and that is the true and only ques- 
tion in the cause. My idea is, that the plaintiffs’ right of 
action, as stated in this count, cannot be maintained at 
common law, but is supported only on the custom of 
merchants, which permits these particular elioses in action 
to be _ transferred from one person to another. The 
plaintiffs, as indorsees, in order to recover on this bill, 
must prove the acceptance by the defendant, the indorse- 
ment from Wilkinson and Cooke to them, and that this 
was the bill which was presented when it became due. 
Now has all this been proved ? The bill was drawn on 
the 26th of March, payable at three months’ date ; the 
defendant’s engagement by his acceptance was, that it 
should be paid when it became due, according to that 
date ; but afterwards the date was altered ; the date I 
consider as a very material part of the bill, and by the 
alteration the time of j)ayinent is accelerated several 
days : according to that alteration, the payment was 
demanded on the 23rd of June, which shows that the 
plaintiffs considered it as a bill drawn the 20th of March ; 
then the bill which was produced in evidence to the jury 
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Judgments was not the same bill which was drawn by Peel and Co., 
ffime j' accepted by the defendant ; and here the cases which 

were cited at the bar apply. Pigofs is the leading case ; 
from that I collect, that when a deed is- erased, whereby 


it becomes void, the obligor may plead non est factum, and 
give the matter in evidence, because at the time of plea 
pleaded it was not his deed ; and, 2ndly, that when a 
deed is altered in a material point by himself, or even by 


a stranger, the deed thereby becomes void. Now the 

field's ca^e, 10 effect of that determination is, that a material alteration 

tte’reionrfor ^ causes it no longer to he the same deed. Such 

requiring pro- jg j^w respecting deeds : * but it is said that that law 

fert of a deed is ^ p i -n ^ i 

stated to be isAaiJ does iiot extend to the case of a bill of exchange ; whether 

'or^int^Unedin it do Or not mnst depend on the principle on which this 


material points 
or places^ and 
that the 
judges in an- 
dent time did 
jndge upon 
their mew the 
deed to he wid^ 
hut of late times 
have left that 
to he tried hy 
the jury if the 
rasing or in- 
terlining were 
before delivery. 
Oa similar prin- 
ciples a deed, 
the name of 
the grantee in 
which is intro- 
duced after de- 
livery, is void, 
Mibhlewhlte v. 
M^Morinej 6 


law is founded. The policy of the law lias been already- 
stated, namely, that a man shall not take the chance of 
committing a fraud, and, when that fraud is detected, 
recover on the instrument as it was originally made. In 
such a case the law intervenes, and says, that the deed 
thus altered no longer continues the same deed, and that 
no person can maintain an action upon it. In reading 
that and the other cases cited, I observe that it is nowhere 
said that the deed is void merely because it is the case of 
a deed, but because it is not the same deed. A deed is 
nothing more than an instrument or agreement under 
seal : and the principle of those cases is, that any altera- 
tion in a material part of any instrument or agreement 
avoids it, because it thereby ceases to be the same instru- 


principle is founded on great good sense, 
grantee be suf- because it tends to prevent the party, in whose favour it 

ficiently iden- . x j 

tified, sucli an is made, from attempting to make any alteration in it. 
k^upablan^ This principle too appears to me as applicable to one 
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kind of instrument as to another. But it has been con- 
tended that there is a difference between an alteration of 
bills of exchange and deeds ; but I think that the reason 


So'^^gba affects the former more strongly, and the 

blank with the alteration of them should be more penal than in the latter 
date does not ^ ^ ^ 

vitiate, Eeane case. Supposing a bill of exchange were drawn for. lOOZ., 
17 0. B. 179 ! after acceptance the sum was altered to lOOOZ. : it is 
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not pretended that the acceptor shall be liable to pay the 
1000?.. : and I say that he cannot be compelled to pay the 
100?., according to his acceptance of the bill, V^ecanse it is 
not the same bill. So if the name of the payee had been 
altered, it would not have continued the same bill. And 
the alteration in every respect prevents the instrument's 
continuing the same, as well when applied to a bill as to a 
deed. It was said that Pigofs Cem only shows to what 
time the issue relates : but it goes further, and shows, 
that if the instrument be altered at any time before jDlea 
pleaded, it becomes void. It is true the court will 
inquire to what time the issue relates in both cases. 
Then to what time does the issue relate here ? The plain- 
tiffs in this case undertook to prove everything that would 
support the assumpsit in law, otherwise the assumpsit 
did not arise. It was incumbent on them to prove that, 
before the action was brought, this identical bill, which 
was produced in evidence to the jury, was accepted by the 
defendant, presented, and refused : but if the bill, which 
was accepted by the defendant, were altered before it was 
presented for payment, then that identical bill, which was 
accepted by the defendant, was not presented for pay- 
ment ; the defendant’s refusal was a refusal to pay another 
instrument : and therefore the plaintiffs failed in proving 
a necessary averment in their declaration. If the bill 
had been presented and refused payment, and it had been 
altered after the action was brought, then it might have 
been like the case mentioned at the bar. It was con- 
tended at the bar, that the inquiry before a jury in an 
action like the present should be, whether or not the 
defendant promised to pay the bill at the time of his 
acceptance : but granting that he did so promise, that 
alone will not make him liable unless that same bill were 
afterwards presented to liiin. I will not repeat the obser- 
vations which have been already made by my lord on the 
case in MoUoy : but the note of that case is a very short 
one ; and the principle of it is not set forth in any other 
book, nor indeed do the facts of it sufficiently appear. I 
doubt also whether it was a determination of this court : 
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*it only appears that there was a point made at iVi6‘i Prims', 
bufc nofc that it was afterwards argued here. But it luxs 
been said that a decision in favour of the plaintiffs will be 
the most convenient one for the commercial world ; but 
that is much to be doubted ; for if, after an alteration of 
this kind, it be competent to the court to inquire into the 
original date of the instrument, it will also be competent 
to inquire into the original sum and the original payee, 
after they have been altered, which would create much 
confusion, and open a door to fraud. Great and mis- 
chievous neglects have already crept into these trans- 
actions ; and I conceive that keeping a strict hand over 
the holders of bills of exchange, to prevent any attempts 
to alter them, may be attended with many good effects, 
and cannot be productive of any bad consequences, 
because the party who has paid a value for the bill may 
have recourse to the person who immedmtely received 
it from him. On these grounds, therefore, I am of 
opinion that the plaintiffs cannot recover on the second 
count. Neither do I think that they can recover on the 
general counts, because it is not stated as a fact in the 
verdict that the defendant received the money, the value 
of the bill. 

Per curiam. ^ Judgment for the defendant. 


MASTEB V. MILLEB, IIST THE EXCHEQUEB CHAMBER, 

IN ERROR. 

On behalf of the plaintiff, Wood argued as follows : It 
has been contended, on the other side, in the court below, 
that the acceptor of the bill was discharged from his 
acceptance by the alteration of the date, though made 
without the knowledge of the holder : but no case has 
been cited to show, that an alteration, such as was made 
in the present instance, would vitiate a written instru- 
ment, except it were a deed. But there is a material 
difference between deeds and bills of exchange. Deeds 
seldom if ever pass through a variety of hands, and are 
not liable to the same accidents to which bills are, from 
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tlieir negotiability, exposed. There is therefore good* Argument for 

reason in the rale, which requires that deeds should he 

strictly kept, and which will not suffer the least alteration 

in them ; but the same rule is not applicable to bills. In 

ancient times the court decided on the inspection of 

deeds, for which reason a profert was necessary, that they 

might see whether any rasure or alteration had taken 

place: but bills of exchange were always within the 

cognizance of the jury. The form of the issue on a deed, 

also, is different from that on a bill ; in the one it is, that 

it is not then, i. e., at the time of plea pleaded, the deed of 

the party ; 11 Co. 27^ a, Pigofs Case ; but the issue on a 

bill is, that the defendant did not undertake and promise. 

Here the jury have expressly found that the defendant 
did accept the bill, and the promise arises by implication of 
law from the acceptance. An alteration in the date, sub- 
sequent to the acceptance, will not do away the implied 
promise. In Price v. Shute, a bill was drawn payable 
the 1st of J anuary ; the person upon whom it was drawn 
accepts the bill to be paid the 1st of March ; the servant 
brings back the bill ; the master, perceiving the enlarged 
acceptance, strikes out the 1st of March, and puts in the 
1st of January, and then sends the bill to be paid; the 
acceptor then refuses : whereupon the person to ^vhom 
the monies were to be paid strikes out the 1st of January, 
and puts in the 1st of March again. In an action brought 
on this bill, the question was. Whether these alterations 
did not destroy the bill ? and ruled they did not.” 

2 MoUoy, 109. In Nieols v. Hayivood, Dyer, 59, it was 
holden in the case of a bond, that ^vhere the seal w^as 
destroyed by accident before the trial, the jury might 
find the special matter, and being after plea pleaded, it 
could not be assigned for erroi*, but the plaintiff recovered. 

To the same point also is Cro. Eliz. 120, 3Iichael v. BtocJxy 
with. So in the present case, it was competent to the 
jury to find the special matter, and an alteration in the 
bill, subsequent to the time of the acceptance, ought not 
to prevent the plaintiff from recovering. In Pr. LeyfielcVs 
Case, 10 Co. 92, b, it is said, in great and notorious 
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extremities, as by casualty of fire, that all his evidences 
were burnt in his house, there, if that should appear to 
the judges, they may, in favour of him who has so great a 
loss by fire, suffer him upon the general issue to prove 
the deed in evidence to the jury by witnesses : ” the 
casualty by fire is only put as an instance, for the prin- 
ciple is applicable to all cases of accident. Thus also in 
Read v. Broohnan, 3 Term Eep. B. R. 151, a deed was 
pleaded as being lost by time and accident, without a 
profert : and the present case is within the reason and 
spirit of that determination. 

Bearcroft, contra , — On principles of law and sound 
policy, the plaintiff ought not to recover. The reason of 
the rule, that a material alteration shall vitiate a deed, is 
applicable to all written instruments, and particularly to 
bills of exchange, which are of universal use in the trans- 
actions of mankind. And here there was a material 
alteration in the bill, inasmuch as the time of payment 
was accelerated. As to the case of Price v. Shiite, it is 
but loosely stated, and that not in any book of reports ; 
and it does not appear against Avhom the action Avas 
brought. 

Lord Chief Justice Eyre . — I cannot bring myself to 
entertain any doubt on this case ; and if the rest of the 
court are of the same opinion it is needless to put the 
parties to the delay and expense of a second argument. 
When it is admitted that the alteration of a deed would 
vitiate it, the point seems to me to be concluded ; for by 
the custom of merchants a duty arises on bills of exchange 
from the operation of larv, in the same manner as a duty 
is created on a deed by the act of the parties. With 
respect to the argument from the negotiability of bills of 
exchange and their passing through a variety of hands, 
the inference is directly the reverse of that which Avas 
draAvn by the counsel for the plaintiff : there are no Avit- 
nesses to a bill of exchange, as there are to a deed ; a bill 
is more easily altered than a deed ; if therefore courts of 
justice were not to insist on bills being strictly and faith- 
fully kept, alterations in them highly dangerous might 
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take place, such as the addition of a cipher in a bill for 
lOOZ., by which the sum might be changed to lOOOZ., and 
the holder having failed in attempting to recover the 
lOOOZ., might afterwards take his chance of recovering 
the lOOZ., as the bill originally stood. But such a pro- 
ceeding would be - intolerable. It was said in the argu- 
ment that the defendant could not dispute the finding of 
the jury, that dihey found that he accepted the bill, and 
therefore that the substance of the issue was proved 
against him. But the meaning of the plea of non 
assumpsit is,'^ not that he did not accept the bill, but that 
there was no duty binding on him at the time of plea 
pleaded (a). There are many ways by which the obliga- 
tion of the acceptance might be discharged ; for instance, 
by payment. And it was certainly competent to him to 
show, that the duty which arises pTirnd facie from the 
acceptance of a bill, was discharged in the present case 
by the bill itself being vitiated by the alteration which 
was made. 

Lord Chief Baron Macdonald . — I sec no distinction as 
to the point in question between deeds and bills of 
exchange : and T entirely concur with my Lord Chief 
Justice, in thinking there would be more dangerous conse- 
quences follow from permitting alterations to be made on 
bills than on deeds. 

The other judges declared themselves of the same 
opinion. 

Judgment affirmed. 


Judgments in 
Cam. Scac. 


* [This plea 
is not now 
pleadable to 
a count on a 
bill of ex- 
change, R. Gr. 
T. T. 1853. 
The proper 
plea to raise the 
question is non 
acceptavit 
(sometimes 
improperly 
called non 
accepit) where 
the altered 
bill is declared 
upon, and a 
special plea of 
the alteration 
where the 
original bill is 
declared upon. 
See post, 837.] 

{a) See Dougl. 
Ill & 112,^ 
8vo. Sullivan 
Y. Montaqiie^ 
and the notes 
there. 


Since the decision of this case 
it never has been doubted that a 
material alteration in a bill or note 
not satisfactorily accounted for 
operates as a satisfaction thereof, 
except as against parties consent- 
ing to such alteration. In A Iderson 
v. Langdale, 3 B. & Ad. 660, the 
doctrine was carried still further, 


and it was held that such ati alter- 
ation made by the plaintiff operated 
as a satisfaction not only of the 
bill, but of the debt which it was 
given to secure. In Alderson v. 
Langdale, the debtor was the 
d/rawer of the bill altered ; but in 
Atkinson v. Haivd^on, 2 A. & E. 
628, it -was held that where the 
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debtor, being himself the maker 
or acceptor, could have had no 
remedy on the instrument against 
any other party to it, his liability 
to pay the debt secured thereby 
would not be extinguished by the 
alteration. In that case the 
declaration, so far as is material 
to this point, was for goods sold 
and delivered, and on an account 
stated. Plea, that the defendant 
accepted a bill at two months for 
the debt ; Replication, that it was 
not paid when due ; Rejoinder, that 
the plaintiff had altered it without 
the defendant’s assent. Demurrer, 
and judgment for the plaintiff, the 
defendant’s counsel admitting that 
the rejoinder could not be sup- 
ported. It is obvious that this 
case has no bearing upon the 
effect of such an alteration in an 
action on the bill itself. 

Alterations in the date, sum, or 
time for payment, or the insertion 
of words authorising transfer or 
expressing the value to be received 
on some paidicular account, adding 
the name of a maker or 'drawer, or 
an unwarranted place for payment, 
are material alterations within the 
above rule. See Walto n v. Hastin <js, 
4 Camp. 223, 1 Stark. 215 ; Outh- 
waite V. Luntly, 4 Camp. 179 ; 
Bowman v. Ficholl, o T. E. 537 ; 
Cardwell v. Martin, 9 East, 190 ; 
Kershaw v. Cox, 3 Esp. 246; Knill 
V. Williams, 10 East, 431 ; Clarh 
V. BlacJcstoch, Holt, N. P. 474 ; 
Tidmarsh v. Grover, 1 M. & S. 
735 ; Cowie v. Halsall, 4 B. & Ad. 
^ 197 ; R. V. Treble, 2 Taunt. 328 ; 


Alderson v. Langdale, 3 B. & Ad. 
660 ; Taylor v. Mosely, 6 C. & P. 
278 ; Croity v. Hodges, 4 M. & Gr. 
561, 5 Scott, N. R 221, S. G; 
Harrison Y. Cotgreave, 4 C. B. 562, 
where the defendant pleaded his 
infancy at the time of the altera- 
tion (not stating it^ to have been 
made without his consent), and 
that he had not ratified the con- 
tract as altered after he came of 
full age ; Mason y. Bradley, 11 M. 
& W. 590, where the name of one 
of the makers of a promissory 
note was cut off; [Warrington 
Y,^ Early, 2 E. & B. 763, where 
the addition was of the words 
'"interest at six per cent, per 
annum,” in the corner of a note 
for the payment of a sum " with 
lawful interest ;”] Burchfield v. 
Moore, 3 E. & B. 683, where a 
place of payment was added to the 
acceptance, and the acceptor was 
held not to be liable even to a 
hond-fide holder for value [and 
Hirschfeld v. Smith, 1 Law E. 
C. P, 340, S. C. ; 35 L. J. C. P. 
177, where an addition was made 
of the rate of exchange at which a 
bill drawn on Paris was to be 
paid.] If the alteration be mate- 
rial, it makes no difference that 
it would operate, if at all, to the 
benefit of the maker. Gardner v. 
W^alsh [5 E. & B. 83], 24 L. J. 
285 • [S. * C.], overruling Cation v. 
Simpson, 8 A. & E. 136. 

Even if the alteration be made 
with the consent of all the parties 
to the bill or note ; still, as it 
thereby becomes a new contract, 
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tlie old stamp will not suffice, 
Boivman v. Nicholl, 5 T. E. 537 ; 
{Bathe v. Taylor, 15 East, 412;] 
unless, indeed, the alteration was 
merely to correct a mistake, and 
so rencler the instrument what it 
was originally intended to have 
been. Kevslum v. Cox, 3 Es23. 246 ; 
Jacob V. Hart, 6 M. & S. 142; 
Clarh V. Blachstoch, Holt, N. P. 
474 ; Byron v. Thomson, 11 A. & 
E. 336; Gariss v. Tatter sail, 3 
Scott, N E.. 257, 2 M. & G. 890, 
S. C., which see as to the evidence 
sufficient to prove an assent to the 
alteration ; Wright v. Inshmu, 1 
Dowl. N. S. 802 ; [The intent of 
the alteration is a question for the 
jury; Byles on Bills, 9th Ed. 314.] 
The addition of a new contractor 
with the assent of all parties does 
not hurt, according to Zouch v. 
Clay, 1 Vent. 185, 2 Lev. 35, S. 
C. ; [or where he was originally 
intended to be added, Badge v. 
Pringle, 29 L. J. Exch. 115;] and 
according to Cation v. Simpson, 8 
A. & E. 136, 3 N. & P. 248, S. G, 
the addition of a contracting party 
without consent is merely inopera- 
tive, but according to the later 
authority of Gardner v. Walsh, 
supra, it vitiates the instrument. 
lln Exparte Yates, 2 De G. & J. 
191, 27 L. J., Bank. 9, S. C., the 
executor of the payee of a promis- 
sory note, forbore, at the request 
of one of the makers, to press for 
pajrment of it on his procuring 
additional security, and . accord- 
ingly another party placed his 
name on the note, not under the 
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signatures of the makers but in 
the opposite corner. The Lords 
Justices held the addition to be 
not an alteration but an indorse- 
ment.] 

An alteration made with the 
consent of parties before a hill or 
note has issued is of no importance, 
for, up to the time of issue, it is 
in fieri; Bournes v. Richardson, 
Bayley on Bills, 5th Ed. 116 ; 
Johnson v. B. of Marlborough, 2 
Stark. 313 ; so when made by an 
agent of all parties. Sloman v. 
Cox, 5 Tyrw. 175, 1 0. M. & E. 
471, S. C. And a bill or note is 
said to be issued when it is in the 
hands of some party entitled to 
make a claim upon it. Bownes 
v. Richardson, uhi supra; Card- 
well v. Martin, 9 East, 190 ; Ken- 
nersley v. Nash, 1 Stark. 452. 

If a bill or note exhibit the ap- 
pearance of alteration, it lies upon 
the holder to account for it. Hen- 
man V. Biclcenson, 5 Bing. 183 ; 
Bishop V. Chambre, 1 M. & M. 
116 ; Knight v. Clements, 8 A. & 
E. 213 ; Clifford v. Lady Parker, 

2 M. &G. ‘909, 3 Scott, K E. 
233, S. C. [See the observations 
as to this in Byles on Bills, 9th 
Ed. 316.] Whether an inter- 
lineation like an alteration raises 

p>rimd facie case of suspicion, so 
that the onus of explaining it is 
thrown upon the paity producing 
the instrument, see 2 Wms. Saund. 
200 c. n. (6). It has been laid 
down by the Court of QueeAs 
Bench that although in the case^ 
of a bill of exchange there is a ' 
3 H 
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distinct rule that an alteration 
must be explained, yet that in the 
case of a deed the presumption 
is that the alteration was made 
before execution. Doe d. Tatii'in 
V. Gatomore, 16 Q. B. 745 ; Con- 
tra of a will, because that may 
be altered by the testator, with- 
out wrong, after it is executed. 
Doe d. Shalcross v. Palmer, 16 
Q. B. 747. [Accord Christmas y, 
Whinyates, 3 Sw. & Tr. 81 ; 32 
L. J. Prob. 73, where the same 
principle was applied to the case 
of a mutilation of a will] Qumre 
whether the distinction between 
an alteration and an interlineation 
was much considered in Doe cl. 
Tatum V. Gatomore. 

A cancellation hy mistake does 
not affect the liabilitj" of the par- 
ties whose signatures are cancelled. 
Paper y. Birkheck, 15 East, 17; 
Wilkinson v. Johnson, 8 B. & C. 
428 ; JJovelli v. Rossi, 2 B. & Ad. 
765. Accord. Warivick v. Rogers, 
5 M. & G. 352, 6 Scott, K K. 1, 
S. C., where an unsuccessful at- 
tempt was made to fix a banker 
who had made such a cancellation, 
with the amount of the bill. [See 
as to mistake annulling the can- 
cellation of a deed, Pevrott v. Per- 
roU, 14 East, 423. ^'If the ab- 
sence of intention to cancel be 
clearly shown, the thing is not 
cancelled.'’ Bamberger v. The 
Commercial &c. Co. 15 C. B. 693, 
per Maule, J.] Nor does the 
• addition of a thing perfectly im- 
material. Cation v. Simpson, 8 
A & E. 136. 


When an acceptance is altered 
by inserting a place of payment, 
without adding the words “ there 
only,” or '^not elsewhere,” the al- 
teration is, in an action against 
the acceptor, immaterial if made 
by his consent, st. 1 & 2 G. 4, c. 
78, having rendered the above 
words necessary in order to a 
special acceptance. Wcdiev v. 
Cubley, 2 C. & M. 151. But if 
made without his sanction, it 
avoids the bill, being the un- 
authorised appointment of . an 
agent to pay the bill. Taylor v. 
Moseley, 6 G. & P. 278 ; Macin- 
tosh V. Hay don, K. & M. 362 ; 
Deshrowe v. Wetherhy, 1 M. & 
Eob. 438 ; Calvert v. Bcdcer, 4 M. 
& W. 417 ; Grotty v. Hodges, 4 
M. & G. 561 ; 5 Scott, N. E. 221, 
S. C. Burchfield v. Moore, 3 E. & 
B. 688. 

Although for a long time Pigofs 
Case, 11 Eep. 26 a, and Master v. 
Miller, were the authorities always 
referred to upon questions of al- 
teration, and although such ques- 
tions seldom arose except in actions 
upon deeds, bills of exchange, and 
promissory notes, yet the doctrine 
of those two cases has been ex- 
tended to other written instru- 
ments. In Powell V. Divett, 15 
East, 29, the Court of Queen’s 
Bench applied it to the case of 
bought and sold notes, and held 
that a vendor who, after the bought 
and sold notes had been exchanged, 
prevailed on the broker, without 
the consent of the vendee, to add 
a term to the bought note for his 
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the vendor’s benefit, thereby lost 
all right against" the vendee. The 
same law was acted upon in Mol- 
lett V. Wacherbm^th, 6 C. B. 181. 
And m Davidsons. Cooper, 11 M. 
& W. 795, where to a count in 
assumpsit on a guaranty, the de- 
fendant pleaded that after it was 
given to the plaintiff, it was 
altered in a material particular 
hy some person to the defendant 
^Lnkno^vn, without his consent, by 
affixing a seal so as to make it 
appear to be the deed of the de- 
fendant, and upon a motion of 
judgment non ohstomte veredicto, 
the Court of Exchequer reviewed 
and expounded the law upon the 
general subject of alteration, and 
holding the case to fall within the 
doctrine of Pigofs Case, gave 
judgment for the defendant. And 
that judgment was affirmed by 
the Court of Exchequer Chamber, 
'' after much doubt,” 13 M. & W. 
343. The doubt at first enter- 
tained by the Court of Exchequer 
Chamber may however be con- 
sidered as fortifying their ulti- 
mate decision, which was founded 
on the principle, “that a party 
who has the custody of an instru- 
ment made for his benefit, is 
bound to preserve it in its 
original state!' ‘'It is,” said 
Lord Denman, in delivering the 
judgment, "highly important for 
preserving the purity of legal 
instruments, that this principle 
should be borne in mind, and the 
rule adhered to. The party who 
may suffer has no right to com- 
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plain, since there cannot be any 
alteration except through fraud or 
laches on his part.” [Davidson 
V. Cooper was acted upon in 
Croocheivit v. Fletcher, 1 H. & IN’. 
893, in which case the instrument 
vitiated by alteration was a char- 
ter-party. See also Fazaherly v. 
McKnight, 6 E. & B. 795.] 

An instrument which, by reason 
of an alteration, becomes invalid 
as the foundation of an action, is 
not however thereby necessarily 
avoided for all puiq)oses. For 
instance, the alteration of a deed 
of conveyance, though it may de- 
prive the covenantee of all right 
to sue upon the covenants therein 
contained, does not affect the 
ownership of the property con- 
veyed ; and the deed ma}^, it 
seems, still be adduced in evi- 
dence, to show what was origin- 
ally conveyed thereby. West v. 
Steivard, 14 M.^ & W. 47. In 
such cases, to use the words of 
Loi'd Abinger, in delivering the 
judgment of the Court, in David- 
son V. Cooper, 11 M. & W. 800, 
"the deed is produced merely as 
a proof of some right or title 
created by or resulting from its 
having been executed!' [See 
GreenY. Attenborough, Cam. Scac. 
3 H. & G. 468 ; Exch. S8, S. G, 
where this distinction was adopted.] 
Also, in the Earl of Falmouth 
V. Roberts, 9 M. & W. 469, the rule 

as to the destructive effect of alter- 

% 

ing a written instrument was stated 
by Parke B., to apply where the 
obligation sought to be enforced 
3 H 2 
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is hy reason of the instrument 
That was an action by landlord 
against tenant for mismanagement 
of a farm, and an instrument pur- 
porting to be a written agreement 
for the letting of the farm with 
stipulations as to the mode of 
tillage, though exhibiting an era- 
sure and interlineation of the 
term of years not satisfactorily 
accounted for, was admitted as 
evidence of the terms upon which 
the defendant (who had become 
tenant from year to year under 
a contract, implied from the fact 
of occupation, to abide by all the 
terms of the written agreement 
applicable to a tenancy from year 
to year) held the premises. In 
that case the instrument given in 
evidence does not appear to have 
operated specifically as an agree- 
ment upon the terms of the exist- 
ing tenancy ; it did not contain 
the contract which the plaintiff 
sought to enforce; it was only 
part of the evidence to prove that 
such a contract existed, though 
not in writing ; as such evidence, 
only that part of the written 
instrument which stated the mode 
of tillage was material, and that 
part had not been altered. It 
was like the printed paper in 
Lord Bolton v. Tomlin, 5 A. & E. 
856, 1 K & P. 247, S. C., with 
the additional circumstance that 
it was identified by the tenant’s 
signature. In Gould v. Coomhes, 
1 C. B. 54S, also, a promissory 
note, assumed to have been 
avoided as a contract by adding 


the name of a maker, was yet 
admitted in evidence together 
with an I 0 U ” for the amount 
given whilst the note was valid, to 
sustain a count upon an account 
stated. In Sutton v. Toomes, 7 B. 
& C. 416, an altered promissory 
note was admitted in evidence to 
show the terms of deposit of 
money for which it had been 
given. In The Agricultural Insu- 
rance Company v. Fitzgerald, 16 
Q. B. 432, the deed of settlement 
of the company was admitted in 
evidence to prove that the de- 
fendant was a shareholder, though 
the names of other shareholders, 
who signed before he did, had 
been erased since his execution of 
it. In Hutchins v, Scott, 2 M. & 
W. 80.9, likewise, an altered agree- 
ment was admitted in evidence for 
a collateral purpose ; but some of 
the observations in that case must 
be taken subject to correction by 
Davidson v. Cooper. [See also 
Steivart v.’ Aston, 8 Irish 0. L. 
Kep. 35, Cam. Scac. ; Reynolds v. 
Hall, 28 L. J. Exch. 257. The 
cancellation of a lease with the 
mutual consent of the lessor and 
lessee, does not defeat the right 
of the former to recover the rent 
in an action of debt on the 
demise. Lord Ward v. Lumley, 
5 H. & N. 87, and in such action 
the cancelled instrument is ad- 
missible in evidence for the 
plaintiff on the issue joined on a 
plea of non-demisit. Same v. Same, 
Ib. 656 ; 29 L. J. Exch. 322, S. C.] 
Since the rules of H, 4 W, 4, 
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tlie effect of an alteration has fre- 
quently been obviated by the form 
of the pleadings, as in Sibley v. 
Fisher, 7 A. & E. 444, where the 
issue being on the indorsement 
of a bill only, an alteration in the 
date was held irrelevant. And in 
Heming v. Trenery, 9 ' A. & E. 
926, where a contract had been 
interlined, and the plaintiff de- 
clared upon it as in its original 
state, the defendant, having 
pleaded non assumpsit only, was 
not allowed to rely upon the 
effect of the interlineation. That 
case has been approved and acted 
upon in Mason v. Bradley, 11 M. 
& W. 590; Davidson v. Cooper, 
11 M. & W. 778 ; and Parry v. 
Nicholson, 13 M, & W. 778; from 
which it is clear that, wdrere the 
count is framed upon the instru- 
ment in its original state, an 
alteration which does not render 
a new stamp necessary cannot be 
taken advantage of under a plea 
denying the contract. The case 
of Calvert v. Baker, 4 M. & W. 
417; where, in an action upon a 
bill declared upon as it was 
originally accepted, the defendant 
was allowed under a plea denying 
the acceptance to rely upon an 
alteration of the bill, can only be 
sustained on the ground that a 
new stamp w^as rendered neces- 
sary by the alteration ; (see Parry 
V. Nicholson, supra, per Parke, 
B.) ; and on examination that 
ground will perhaps be found un- 
tenable. Where, on the other hand, 


the plaintiff" declares upon the in- 
strument as altered, there the de- 
fendant may raise any available 
defence arising out of the altera- 
tion under a plea denying tlie 
contract ; for, either he has not 
authorised the alteration, and so, 
never having made any such con- 
tract as that declared upon, must 
succeed in substance ; or if he 
has authorised it, his objection 
can only be the Avant of a fresh 
stamp, and that may be taken, on 
the production of the altered 
instrument to prove the issue. 
In pleading an alteration the 
defendant ought to show that it 
was in writing, Harden v. Clifton, 
1 Q. B. 522 : that it was made 
after his contract was complete 
(as, for instance, in the case of the 
acceptor of a bill, by acceptance), 
Langton v. Lazarus, 5 M. & W. 
629 ; and, either that it was made 
without his consent, or that it was 
of such a character as to render a 
new stamp necessary, and made 
under circumstances in which a 
ncAV stamp could not legally be 
affixed; see Bradley v. Bardsley, 
14 M. & W. 873, 3 Dowl. & L. 
476, S. C- [The want of a stamp 
is, generally speaking, not plead- 
able ; but it is pleadable that the 
instrument, though originally pro- 
perly stamped, has been re-issued 
after pajment by the party ulti- 
mately liable, contrary to the ex- 
press prohibition of the stamp act, 
55 Geo, 3, c. 184, Lazarus v. 
Cowie, 3 Q. B. 459.] ' 



^ [This posi- 
tion is now un- 
tenable, see 
Wheatcroft v.' 
fficJcman, post, 
m notd.] 
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WAUGH V. CARVEE, CARVER, AND GIESLER. 


MICHAELMAS.— U CEO. 3, C. B. 

[reported 2 II. BL. 235.] 

A and B., sM(p-agents at different ports, enter into an 
agreement to share, in certain proportions, the p)rojits 
of their respective commissions, and the discount on 
tradesmen's hills employed hy them in repairing the 
ships consigned to them, &c. By this agreement they 
become liable, as partners, to all persons with ivhom 
either contracts as such agent, though the agreement 
provides that neither shall be answerable for the acts 
or losses of the other, but each for his own. 

He ivho takes the general profits of a partnership m/ust, 
of necessity, be made liable to the losses.^' 

He who lends his ‘name as a partner becomes, as agccinst 
all the rest of the world, a partner. 

This action of assumpsit for goods sold and delivered, 
work and labour done, &c., was tried at Ouildhall, before 
tbe Lord Chief Justice, when a verdict was found for the 
plaintiff, subject to the opinion of the Court on a case 
which stated — 

That on the 24th February, 1790, the defendants duly 
executed articles of agreement, as follows : — '' Articles of 
agreement indented, made, concluded, and agreed upon 
this twenty-fourth day of Februaiy, in the year of our Lord 
one thousand seven hundred and ninety, between Erasmus 
Carver and William Carver, of Gosport, in the county of 
Southampton, merchants, of the one part, and Archibald 
Giesler, of Plymouth, in the county of Devon, merchant, 
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of the other part. Whereas the said Archibald Giesler, Case, 
some time since, received appointments from several of 
the principal ship-owners, merchants, and insurers in 
Holland, and other places, to act as their agent in the 
several counties of Hampshire, Devonshire, Dorsetshire, 
and Cormmll; and whereas the said Erasmus Carver and 
William Carver have for a great number of years been 
established at Gosport aforesaid, in the agency line, under 
the firm of Erasmus Carver and Son, and hold sundry 
appointments as consuls and agents for the Danish and 
other foreign nations, and also have very extensive con- 
nections in Holland and other parts of Europe; and 
whereas it is deemed for their mutual interest and the 
advantage of their friends, that the said Archibald Giesler 
should remove from Plymouth, and establish himself at 
Coives, in the Isle of Wight : and the said Erasmus Carver 
and William Carver, and the said Archibald Giesler, have 
agreed that each should allow to the other certain por- 
tions of each other’s commissions and profits, in manner 
hereafter more particularly mentioned and expressed. 

Now, therefore, this agreement witnesseth, and the said 
Archibald Giesler doth hereby for himself, his executors 
and administrators, covenant, promise, and agree, to and 
■with the said Erasmus Carver and William Carver, -their 
executors and assigns, in manner following (that is to 
say), that the said Archibald Giesler shall and will, when 
required so to do by the said Erasmus Carver and William 
Carver, remove from Plymouth and establish himself at 
Cowes aforesaid, for the purpose of carrying on a house 
there in the agency line, on his account; but in conse- 
quence of the assistance and recommendations which the 
said Erasmus Carver and William Carver have agreed to 
render in support of the said house at Goives, the said 
Archibald Giesler doth covenant, promise, and agree, to 
and with the said Erasmus Carver and William Carver, 
that the said Archibald Giesler, his executors, admini- 
strators, and assigns, shall and will well and truly pay or 
allow, or cause to be paid or allowed to the said Erasmus 
Carver and William Carver, their executors, administrators, 
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Case, or assigns, one full moiety or half part of the commission 
agency to be received on all such ships or vessels as may 
arrive or put into the port of Cowes, or remain in the road 
- to the westward thereof within the IS^eedles, of which the 
said Archibald Giesler may procure the address, and like- 
wise one full moiety or half part of the discount on the 
bills of the several tradesmen employed in the repairs of 
such ships or vessels ; and as there have been, for a con- 
siderable time past, very general complaints made abroad 
of the malpractices and impositions that have prevailed at 
Cowes aforesaid, and it being a principal object of the said 
Erasmus Carver and William Carver to counteract and 
prevent such, the said Archibald Giesler doth further 
covenant, promise, and agree to and with the said Erasmus 
Carver and William Carver, that he the said Archibald 
Giesler shall and will use his utmost diligence and endea- 
vours to prevent ships or vessels arriving at the east end 
of the Isle of Wight, from being carried past the port of 
Portsmouth to that of Cowes; and also to induce the 
mariners or commanders of such ships or vessels as may 
come in at the west end of the island through the Needles, 
whenever it is practicable and advisable, to proceed to 
Portsmouth, and there put themselves under the direction 
of the said Erasmus Carver and William Carver, and that 
he will consult and advise with the said Erasmus Carver 
and William Carver on and respecting the affairs of such 
ships or vessels as may put into and remain at the port of 
Cowes under the care of the said Archibald Giesler, and 
pursue such measures as may appear to the said Erasmus 
Carver and William Carver for the interest of the con- 
cerned. And whereas one of the causes of complaint 
before mentioned is the very heavy charge made at Goives 
for the use of warehouses for depositing the cargoes of 
ships or vessels, the said Archibald Giesler doth also cove- 
nant, promise, and agree to and with the said Erasmus 
Carver and William Carver, that they the said Erasmus 
Carver and William Carver shall be at full liberty to 
engage warehouses at Cowes aforesaid, on such terms and 
iji such manner as they may think proper, in which the 
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said Arcliibald Giesler shall not upon any grounds or pre- Case, 
teiice whatsoever either directly or indirectly interfere* 

And the said Erasmus Carver and William Carver, for the 
considerations hereinbefore mentioned, do hereby cove- 
nant, promise, and agree to and with the said Archibald 
Giesler, his executors and administrators, that they the 
said Erasmus Carver and William Carver shall and will 
well and truly pay or allow, or cause to be paid or allowed 
to the said Archibald Giesler, his executors, administrators, 
or assigns, three fifth parts or shares of the commission 
or agency to be received by the said Erasmus Carver and 
William Carver, on account of all such ships or vessels, 
the commanders whereof may, in consequence of the 
endeavours, interference, or .influence of the said Archi- 
bald Giesler, proceed from Coives to Portsonoiith, and 
there put themselves under the direction of the said 
Erasmus Carver and William Carver, in manner herein- 
before mentioned, and likewise one and one-half per cent, 
on amount of the bills of the several tradesmen employed 
in the repairs of such ships or vessels, together with one- 
fourth part of such sum or sums as may be charged or 
brought into account for warehouse rent, on the cargoes 
of such ships or vessels respectively ; and also one-sixth 
part of such sum or sums as may be charged or brought 
into account for warehouse rent on the cargoes of such 
ships or vessels as may be landed at Ooives aforesaid : and 
also that they the said Erasmus Carver and William 
Carver, their executors, administrators, and assigns, shall 
and will well and truly pay or allow, or cause to be paid 
or allowed unto the said Archibald Giesler, his executors, 
administrators, or assigns, one-fourth part or share of the 
commission or agency to be received by the said Erasmus 
Carver and William Carver, on account of all such ships 
or vessels that may arrive or put into the port of Ports- 
mouth, or remain in the limits thereof, under the care and 
direction of the said Erasmus Carver and William Carver : 
and likewise one-half per cent, on amount of the bills of 
the several tradesmen employed in the repairs of such 
ships or vessels : and in order to prevent any misiinder- 
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standing or disputes, witli respect to tlie commission and 
discount to be paid and divided between the said Erasmus 
Carver and William Carvei', and tbe said Archibald 
Giesler, and for the better ascertaining thereof, it is 
hereby mutually covenanted, declared, and agreed upon 
between the said Erasmus Carver and William Carver, 
and the said Ai*chibald Giesler, that one-fifth part of the 
commission or agency on each ship shall and ma.y be 
first retained by the party under whose care such ship 
or vessel shall be, as a full compensation for clerks, boat 
hire and all the other incidental charges and expenses 
in regard of such ships or vessels respectively ; after ■which 
deduction, the then remaining balance of such commis- 
sions or agency shall be divided between the said Erasmus 
Carver and William Carver, and the said Archibald 
Giesler, in the proportion hereinbefore mentioned; and 
that such commission or agency shall be ascertained by 
one party’s producing to the other true and authentic 
copies of the general accounts of each ship or vessel 
under their respective care and direction, signe4 by the 
several masters of such ships or vessels respectively, and 
notarially authenticated. And it is hereby further cove- 
nanted, declared, and agreed upon by and between the 
said Erasmus Carver and William Carver, and the said 
Archibald Giesler, that this present contract and agree- 
ment shall commence and take effect from the date 
hereof, and shall continue in full force and viidue for the 
term of seven years, during the whole of which said term 
the said parties, or either of them, shall not upon any 
grounds or pretence whatsoever, directly or indirectly, 
enter into, or form any connection, contract, or agreement 
•with any other house or houses, or with any person or 
persons whatsoever, concerning the commission or agency 
of ships or vessels that may during the said term put into 
or arrive at either of the before-mentioned ports of Ports- 
mouth or Cowes, nor shall the said Archibald Giesler at 
the expiration of the said term of seven years, directly or 
indirectly, establish himself at Gosi^ort or Portsmouth, nor 
on any grounds or pretences whatsoever, enter into or 
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form any connection, contract, or agTeement with any Case, 
house or houses, person or persons whomsoever at Gosport 
or Portsmouth aforesaid. And also that they the said 
Erasmus Carver and William Carver, and the said Archi- 
bald Giesler, shall and will meet at Gosport on or about 
the first day of September yearly, for the purpose of 
examining and settling their accounts, concerning the said 
commission business, and that such party from whom the 
balance shall then appear to be due, shall and will well 
and truly pay or secure the same unto the other party, 
his executors, administrators, or assigns, on or before the 
twenty-ninth day of the said month of September yearly. 

And it is hereby likewise covenanted, declared, and agreed, 
by and between the said Erasmus Carver and William 
Carver, and the said Archibald Giesler, that each party 
shall separately run the risk of, and sustain all such loss 
and losses as may happen on the advance of moneys in 
respect of any ships or vessels under the immediate care 
of either of the said parties respectively ; it being the true 
intent and meaning of these presents, and of the parties 
hereunto, that neither of them, the said Erasmus Carver 
and William Carver and Archibald Giesler, shall at any 
time or times, during the continuance of this agreement, 
be in any wise injured, prejudiced, or affected by any loss 
or losses that may happen to the other of them, or that 
either of them shall in any degree be answerable or 
accountable for the acts, deeds, or receipts of the other of 
them, but that each of them, the said Erasmus Carver 
and William Carver and Archibald Giesler, shall in his 
own person and with his own goods and effects respec- 
tively be answerable and accountable for his own losses, 
acts, deeds, and receipts. Provided always nevertheless, 
and it is hereby declared and agreed to be the true intent 
and meaning of these presents, and the parties hereunto, 
that in case the houses of either of them the said Erasmus 
Carver and William Carver and Archibald Giesler shall 
dissolve or cease to exist, from any circumstance what- 
soever, before the expiration of the said term of seven 
years, that then this present agreement, and every clause. 



8U 


WAITGH V. CAHVEB. 


Case. sentence, and thing herein contained, shall from thence 
cease, determine, and be absolutely void, to all intents 
and purposes whatsoever ; but without prejudice never- 
theless to the settlement of any accounts that may then 
remain open and unliquidated between the said Erasmus 
Carver and William Carver, and the said Archibald 
Giesler, which shall be settled and adjusted within the 
space of six months next after the dissolution of the 
houses of either of them the said Erasmus Carver and 
William Carver and Archibald Giesler ; and also that at 
the expiration of the said term of seven years, it shall be 
at the option of the said Erasmus Carver and William 
Carver to renew this agreement for the further term of 
seveii years, under and subject to tbe several clauses, 
covenants, and agreements hereinbefore particularly men- 
tioned and set forth, which the said Archibald Giesler 
doth hereby engage to do. And it is hereby further 
covenanted, declared, and agreed, by and between the 
said Erasmus Carver and William Carver and Archibald 
Giesler, that these presents do not, nor shall be coijstrued 
to mean to extend to such ships or vessels that may come 
to the address of either of the said parties respectively, for 
the purpose of loading or delivering any goods, wares, or 
merchandise, it being the true intent and meaning of 
these presents, and the parties hereunto, that the fore- 
going articles shall not, nor shall be construed to bear 
reference to their particular or separate mercantile con- 
cerns or connections; and that in case any disputes or 
misunderstanding shall hereafter arise between them, re- 
specting the true intent and meaning of any of the articles- 
or covenants hereinbefore contained, that then such dis- 
putes or misunderstandings shall be submitted to the 
arbitration of two indifferent persons, one to be chosen by 
the said Erasmus Carver and William Carver, and the 
other by the said Archibald Giesler ; and in case such 
two persons cannot agree about the same, then they are 
hereby empowered to name some third person as an 
umpire ; and it is hereby declared and agreed, that the 
award and determination of the said referees and umpire, 
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or any two of them, concerning the object in dispute, 
shall be made and settled within six calendar months 
next after such differences shall have arisen between the 
said parties, and shall be absolutely final, conclusive, and 
binding. And lastly, for the true performance of all and 
every the covenants, articles, and agreements hereinbefore 
mentioned, they the said Erasmus Carver and William 
Carver and Archibald Giesler do hereby bind themselves, 
their heirs, executors, and administrators, each to the 
other, in tlie penalty of five thousand pounds of lawful 
money of Great Britain; firmly by these presents.’' 

In pursuance of these articles, Giesler removed from 
Plymouth and settled at Coiues, where he carried on the 
business of a ship-agent, in his own name, and contracted 
for the goods, &c., which were the subject of the action. 

And the question was, wdiether the defendants were 
partners on the true construction of the article ? 

This was argued in Trinity Term last, by Clayton, 
Serjt., for the plaintiff, and Roohe, Serjt., for the 
defendants ; and a second time in the present term by 
Le Blanc, Serjt., for the plaintiff, and Lawrence, Serjt., for 
the defendants. The substance of the arguments for the 
plaintiff was as follows : — 

The question in this case is. Whether the articles of 
agreement entered into by the defendants constituted a 
partnership between them ? That such was the effect of 
these articles will appear by considering the general rules 
of law respecting partners, and the particular circum- 
stances in the case. The law is, that wherever there is a 
participation of profits a partnership is created; though 
there is a difference between a participation of profits and 
a certain annual payment. Thus in Grace v. Smith, 2 
Black. 998, a retiring pai'tner lent the other who con- 
tinued in business a certain sum of money at ol. per cent., 
and was to have an annuity of 300?. a year for seven 
years, the whole of which was secured by the bond of the 
partner who remained in trade. This was holden not to 
make the lender a partner; but Chief Justice Be Grey 
there said — The question is, What constitutes a secret 
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(a) At Guild- 
hall sittings 
after Eil., 24 
Gr. 3, cor. Lord 
Mansfield, 
cited by Mr, 
Serjt.Le Blanc, 
&om a MS. 
note. 


partner ? Every man who lias a sliare of the profits of a 
trade ouglit also to bear his sliare of the loss ; and if any 
one takes part of the profits, lie takes a part of that fund 
on Avhicli the creditor of the trader relies for his payment. 
I think the true criterion is, to inquire whether Smitli 
agreed to share the profits of the trade with Robinson ; 
or whether he only relied on those iDrofits as a fund for 
payment ? ” And Blachstone, J., also said — '' The true 
criterion, when money is advanced to a trader, is to 
consider whether the profit or premium is certain and 
defined, or casual and indefinite, and depending on the 
accidents of trade. In the former case it is a loan, in the 
latter a partnership.” In Bloxam v. Pell, cited in Grace 
V. Smith, a sum secured with interest on bond, and also 
an agreement for an annuity of 200?. a year for six years, 
if Brooke so long lived, as in lieu of the profits of the 
trade, with liberty to inspect the books, was held by Lord 
Mansfield to constitute a partnership. In Hoa re v. Dawes, 
Dougl. 371, 8vo, a number of persons unknown to each 
other, and without any communication together, employed 
the same broker to purchase tea at a sale of the East 
India Company. The broker bought a lot, to be divided 
among them according to their respective orders, and 
pledged the -warrants with the plaintiff, for more money 
than they turned out to be worth ; on the broker be- 
coming a bankrupt, the plaintiff sued two of the pur- 
chasers, considering them all as secret partners, and liable 
for the whole. But the Court held there was no partner- 
ship, and Lord Mansfield said — There is no und.ertaking 
by one to advance money for another, nor any agreement 
to share with one another the profit or loss.” In Goope v. 
Byre, 1 H. Bl. j). 37, one of the defendants bought a 
quantity of oil of the plaintiffs, and the other defendants 
had agreed, before the purchase, each to take certain 
shares of the quantity bought; but, when bought, each 
to do with his own share as he pleased ; they were holden 
not to be partners, for there was no share of profit or loss. 
In Young v. Axtell and another {a), which was an action 
to recover 600?. and upwards for coals sold and delivered 
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by the plaintiff, a coal-merchant, an agreement between 
the defendants was given in evidence, stating that the 
defendant Mrs. Axtell had lately carried on the coal trade, 
and that the other defendant did the vsaine : that Mrs. 
Axtell ^vas to bring what customers she could into the 
business, and that the other was to pay her an annuity, 
and also 2s. for every chaldron that should be sold to 
those persons who had been her customers, or were of 
her recommending. The plaintiff also proved, that bills 
were made out for goods sold to her customers in their 
joint names ; and the question was, whether Mrs. Axtell 
was liable for the debt ? Lord Mansfield said, '' he should 
have rather thought on the agreement only, that Mrs. 
Axtell would be liable, not on account of the annuity, but 
the other payment, as that would be increased in pro- 
portion as she increased the business. However, as she 
suffered her name to be used in the business, and held 
herself out as a partner, she was certainly liable, though 
the plaintiff did not at the time of dealing know that she 
was a partner, or that her name -was used ” (b). And the 
jury accordingly found a verdict for the iDlaintiff. 

It api^earing, therefore, from these authorities, that a 
participation of profits is sufficient to constitute a part- 
nership, it remains to be seen whether the agreement in 
question did not establish such a participation of the 
profits of the agency business between the defendants as 
to make them liable as partners. In the first place, it is 
stated in the recital, that the Carvers and Giesler had 
agreed to allow each other certain proportions of each 
other’s commissions and profits. It is then agreed, that 
Giesler should, when required by the Carvers, remove 
from Plymouth to Coives, and there establisJi a house : 
and in consequence of the Carvers’ recommendation and 
assistance to support the house, Giesler is to allow them 
a moiety of the commission on ships putting into the 
port of Coiues, or remaining in the road to the -westward, 
addressed to him, and a moiety of the discount on the 
tradesmen’s bills employed on such ships : he also cove- 
nants to advise with the Carvers and pursue such niea- 
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the plaintiff. 


sures as may appear to them to be for the interest of the 
concerned. On the other hand, the Carvers agree to pay 
Giesler three-fifths of the agency of all vessels which 
shall come from to Portsmouth, and put themselves 

under the direction of the Carvers, by the recommenda- 
tion of Giesler, one-half per cent, on tradesmen’s bills, 
and certain proportions of warehouse rent and agency 
Each party is likewise to produce true copies of the 
accounts of the ships to the other, and neither is to form 
any other connection in the agency business during the 
period agreed upon ; and they are to meet once a year at 
Oosport to settle their mutual accounts, and pay over the 
balance. Now it was not possible to express in clearer 
terms an agreement to participate in the profits of the 
business of ship agents, and to establish a joint concern 
between the two houses. It may be objected, that there 
is a proviso, that neither of the parties shall be answer- 
able for the losses of the other ; but' this would certainly 
be not binding on the creditors. Lord Craven y, Widdows, 
2 Chan. Cas. 139 ; Heath v. Percival, 1 P. Wms. 682 ; 
Rich V. Coe, Cowp. 686. An agreement to share profits 
alone, cannot prevent the legal consequence of also sharing 
losses, for the benefit of creditors. Perhaps it may be 
difficult to find an exact definition of a partnership, but 
it has been always holden, that where there is a share of 
profits, there shall also be a share of losses ; for whoever 
takes a part of the capital, or of the profits upon it, takes 
a part of that fund to which the public have given credit, 
and to which they look for payment. If there be no 
original capital, the profits of the trade are themselves 
a capital, to which the creditor is to have recourse. 
Thus, if in the' year 1791 the profits were lOOZ., and 
in the year 1792 there was a loss of lOl., of course the 
profits of the preceding year would be the stock to which 
the creditor would resort for the payment of the debts 
which constituted part of the loss of the succeeding 
year. Indeed it is by no means necessary that, to con- 
stitute a partnership, the parties should advance money 
by way of capital ; many joint trades are carried on with- 
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out any such advance : there is therefore no ground to 
object, in the present instance, that neither party brought 
any money into a common stock, in order to carry on 
their business. 

On behalf of the defendants, the arguments were as 
follow : The question is, Whether this agreement creates 
such a partnership as to make all liable to the debts of 
each 1 A partnership may be defined to be, " the rela- 
tion of persons agreeing to join stock or labour, and to 
divide the profits.’' Thus Puffendorf described it, Gon- 
tractiis societatis est, quo duo pluresve inter se pecuniani, 
res, aut operas conferuni, eo sane, ut quod inde redii 
lucri inter singulos pro raid dividatur,'' lib. 5, cap. 8. 
Partners, therefore, can only be liable on the ground of 
their being joint contractors, or as partaking of a joint 
stock. In many cases in which questions of this sort have 
arisen, and the persons have been hoiden to be partners, 
goods had been sold, and a common fund established, to 
which the creditor might look for payment ; and there it 
was highly reasonable to hold, that if many persons pur- 
chase goods on their joint account, though in the name of 
one only, and are to share the profits of -a re-sale, they 
shall be considered as joint contractors, and therefore liable 
as partners. So if a joint stock or capital or joint labour 
be employed, each party is interested in the thing on 
which it is employed, and in the profits resulting from it. 
But in the present case, there is no joint contract for the 
purchasing goods, nor any joint stock or labour, but the 
parties are to share, in certain proportions, the profits of 
their separate stock, and separate labour : there was no 
house of trade or merchandise established, but two dis- 
tinct houses, for the purpose of carrying on the business 
of ship agency, on two distinct accounts. The profits are 
not a capital, unless carried on a^ capital, and not divided- 
Ship agents are not traders, but their employment is 
merely to manage the concerns of such ships in port as 
are addressed to them. Suppose two fishermen were to 
agree to share the profits of the firii that each might 
catch, one would not be liable for mending the nets of 
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Arguments for the other. So if two waternien agree to divide their 
the defendants. neither would be answerable for repairing the 

other s boat. Nor would any artificers who entered into 
similar agreements to share the produce of their separate 
labour, be obliged to pay for each other's tools or mate- 
rials. And this is not an agreement as to the agency of 
all ships with which the parties were concerned, for such 
as came to the particular address of one were to be the 
sole profit of that one. It was indeed clearly the intent 
of the parties to the agreement, and is so expressed, that 
neither should be answerable for the losses, acts, or deeds 
of the other, and that the agreement should not extend 
to their separate mercantile concerns. It must therefore 
be a strong and invariable rule of law that can make the 
parties to the agreement responsible for each other, 
against their express intent. But all cases of partner- 
ship which have been hitherto decided have proceeded on 
one or other of the following grounds : 1. Either there 
has been an avowed authority given to one party to 
contract for the rest. 2. Or there has been a joint capital 
or stock. 3. Or, in case of dormant partners, there has 
been an appearance of fraud in holding out false colours 
to the world. Now the present case is not within either 
of those principles : because there was no authority given 
to either party to contract for the others ; nor was there 
any joint capital or stock; nor were the public deceived 
by any false credit ; no fraud is stated or attempted to be 
proved, nor can the court collect from the articles that 
any was intended : it was merely a purchase of Giesler’s 
profits by giving him a share of those of the Carvers, to 
prevent a competition between them. 

Judgment. Lord Chief Justice Eyre . — This case has been extremely 
well argued, and the discussion of it has enabled me to 
make up my mind, and removed the only difficulty I felt, 
which was, whether, by construing this to be a partner- 
ship, we should not determine, that if there was an 
annuity granted out of a banking-house to the widow, for 
instance, of a deceased partner, it would make her liable 
to the debts of the house, and involve her in a bank- 
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ruptcj? But I tHuk tMs case wiE not lead to that Judgment, 
consequence (*). ' *~[EQt see 

The definition of a partnership cited from Puffendorf 
is good as between the paidies themselves, but not with h 

nota^j 

respect to tlae world at large. If tlie question were 
between A. and B., wbetber they were partners or not, 
it would be very well to inquire, 'wbetber they bad con- 
tributed, and in wbat proportion, stock or labour, and 
on wbat agreements they were to divide the profits of that 
contribution. But in all these cases a very different 
question arises, in which the definition is of little service. 

The question is generally, not between the parties, as to 
what shares they shall divide, but respecting creditors, 
claiming a satisfaction out of the funds of a particular 
house, who shall be deemed liable in regard to these 
funds. Now a case may be stated, in which it is the 
clear sense of the parties to the contract that they shall 
not be partners'; that A. is to contribute neither labour 
nor money, and, to go still farther, not to receive any 
profits. But if he will lend his name as a partner, he 
becomes, as against all the rest of the world, a partner, 
not upon the ground of the real transaction between 
them, but upon principles of general policy, to prevent 
the frauds to which creditors would be liable if they were 
to suppose that they lent their money upon the apparent 
credit of three or four persons when in fact they lent it 
only to two of them, to whom, without the others, they 
would have lent nothing. The argument gone into, how- 
ever proper for the discussion of the question, is irrelevant 
to a great part of the case. Whether these persons were 
to interfere more or less, with their advice and directions, 
and many small parts of the agreement, I lay entirely out 
of the case ; because it is plain upon the construction of 
the agreement, if it be construed between the Carvers 
and Giesler, that they were not, nor ever meant to be, 
partners. They meant each house to carry on trade -with- 
out risk of each other, and to be at their own loss. . 

Though there was a certain degree of control at one 
house, it was without an idea that either was to be 

3 I 2 
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Judgment. 


{a) 2 Black. 
998. 


(5) [But see 
post. Wheat- 
croft Y, Hide- 
man, in notci, 
Before that 
decision, the 
principle laid 
down in Grace 
V. Smith was 
impugned with 
much learning 
hy Mr. Bindley 
in his valuable 
treatise on the 
Law of Part- 
nership, pp. 

34 -40. The 
actual decision 
in Grace v. 
Smith was that 
the defendant 
was not a 
partner.] 


involved in tbe consequences of tlie failure of the other, 
and without understanding themselves responsible for 
any circumstances that might happen to the loss of 
either. That was the agreement between themselves. 
But the question is, whether they have not by parts of 
their agreement constituted themselves partners in respect 
to other persons 1 The case therefore is reduced^ to the 
single point, whether the Carvers did not entitle them- 
selves, and did not mean to take a moiety of the profits of 
Giesler’s house, generally and indefinitely as they should 
arise, at certain times agreed upon for the settlement of 
their accounts. That they have so done, is clear upon 
the face of the agreement : and upon the authority of 
Grace v. Smith (a), he who takes a moiety of all the profits 
indefinitely, shall, by operation of law, be made liable to 
losses, if losses arise : upon the principle that, hy^ talcing a 
part of the profits, he tahes from the creditors a part of 
that fund which is the proper security to them for the 
payment of their debts. That was the foundation of the 
decision in Grace v. Smith, and I think it stands upon 
the fair ground of reason (6). I cannot agree that this was 
a mere agency, in the sense contended for on the part of 
the defendants, for there was a risk of profit and loss : a 
ship agent employs tradesmen to furnish necessaries for 
the ship ; he contracts with them, and is liable to them ; 
he also makes out the bills in such a way as to determine 
the charge of commission to the ship-owners. With 
respect to the commission, indeed, he may be considered 
as a mere agent ; but, as to the agency itself, he is as 
much a trader as any other man, and there is as much 
risk of profit and loss to the person with whom he con- 
tracts, in the transactions with him, as with any other 
trader. It is true that he will gain nothing but his 
discount, but that is a profit in the trade, and there may 
be losses to him, as well as to the owners. If therefore 
the principle be true, that he who takes the general 
profits of a partnership must of necessity be made liable 
to the losses, in order that he may stand in a just situation 
with regard to the creditors of the house, then this is a 
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case clear of all difficulty. For though, with respect to Judgment, 
each other, these persons were not to be considered as 
partners, yet they have naade themselves such, with 
regard to their transactions with the rest of the world. 

I am therefore of opinion that there ought to be judgment 
for the plaintiff. 

Gould, J. — I am of the same opinion. 

ffeath, J. — I am of the same opinion. 

Rooke, J., having argued the case at the bar, declined 
giving any opinion. 

J udgment for the plaintiff (a). (a) See Coope v. 

£i/)'e, 1 H. Bl. 
p. 37, and the 

— - — note there. 


Partnership is either actual 
or nominal. Actual partnership 
takes place when two or more pei*- 
sons agree to combine property, 
or labour, or both, in a common 
undertaking, sharing profit and 
loss. I have always,’' says 
Tindal, C. J., in Green v. Beesley^ 
2 Bing, N. C. 112, “ understood 
the definition of partnership to 
be a mutual participation in profit 
and loss.” 

But with respect to third per- 
sons, an actual partnership [may] 
subsist where there is a participa- 
tion in the profits, even though 
the participant may have most 
expressly stipulated against the 
usual incidents to that relation, 
(See Bond v. Pittard, 3 M. & W. 
857.) Such stipulations will in- 
deed hold good between himself 
and his companions, but will in 
no wise diminish his liability to 
third persons. [The principle on 
which this was supposed to be 
founded was, — to use the language 


of the L. C. J. in the principal 
case, — that “by taking a part of 
the profits, he takes from the cre- 
ditors a part of that fund which is 
the proper security to them for the 
payment of their debts.” 

This principle, although some 
have thought it inexpedient as a 
restraint upon the employment of 
money in commerce, was for a long 
time upheld ; but now both the 
legislature and the highest court 
of appeal have pronounced it to be 
vicious. 

It is now settled, that there may 
be a participation in profits, yet 
no partnership, even quoad third 
persons. The real test of the 1 
liability of any one to third parties ( 
as a copartner is, whether or not j 
the other person or persons con- j 
ducting the business were his 
agents to carry it on. This was 
decided by the unanimous judg- 
ment of the House of Lords in 
Wheatcroft and Cox v. Hickman, 

9 C. B. N. S. 47, 8 H. of L. C.^ 
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268, 30 L. J. C. P. 125, S. 0., 
overruling the authorities to the 
contrary, and reversing the de- 
cision in the same case of the 
Common Pleas, and of the Exche- 
quer Chamber ; in which latter 
court, however, the judges were 
divided in opinion, avS also were 
the judges who delivered their 
opinions in the House of Lords. 
The facts of the case were these : 
Messrs. Smith, who were partners 
as iron merchants, at the Stanton 
Iron Works, became insolvent, and 
a deed of arrangement was exe- 
cuted between them and their 
creditors. By this deed Messrs. 
Smith conveyed all their property 
to five trustees upon trust, to con- 
tinue and carry on^ under the 
name and style of the Stanton 
Iron Company, the business 
theretofore carried on by the 
Messrs. Smith in copaHnership. 
The deed then conferred upon the 
trustees powers to manage the 
works as they thought fit, and to 
renew leases, insure, erect build- 
ings and machinery^ appoint 
managers and agents, enter into 
and execute all contracts and in- 
struments in carrying on the 
business (a provision clearly 
authorising the trustees to make 
or accept bills of exchange), and 
to divide the net income of the 
business remaining, after the 
above purp>oses had been an- 
swered, amongst the creditors of 
Messrs, Smith, in rateable pro- 
portions, — ^provided that in distri- 
buting such income, it should be 


deemed the property of Messrs. 
Smith ; with power for the ma- 
jority in value of the joint cre- 
ditors, at a meeting, to alter the 
trusts, and make rules as to the 
discontinuance of the business 
and the management of it, and 
ultimately after paying the debts 
incurred in the business so carried 
on, to divide the residue of the 
moneys, rateably, amongst the 
creditors, with the same provision 
that the moneys were to be con- 
sidered the property of Messrs. 
Smith. The creditors were to 
receive the provisions of the deed 
in full discharge of their debts, 
and they covenanted not to sue. 
The defendants were creditors of 
Messrs. Smith, and they sub- 
scribed and executed this deed. 
The trustees carried on the busi- 
ness in pursuance of the deed, 
under the name of the Stanton 
Iron Company, and the plaintiff 
having supplied the company with 
iron ore, one of the trustees 
accepted bills of exchange in the 
name of the company for the price 
of it. The bills not having been 
paid at maturity, the plaintiff 
sued the defendants as acceptors. 
The real question.was whether the 
deed made the defendants partners 
with the trustees, or what is the 
same thing, agents to bind them 
by their acceptances on account 
of the business, and the lords 
present (Lords Campbell, C., 
Brougham, Cranworth, Wensley- 
dale, and Chelmsford) unanimously 
held that such agency was not 
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established by the deed and that 
the defendants were not liable. 

It is often/’ observed Lord Cran- 
worth, '' said, that the tests, or one 
of the tests, whether a person not 
ostensibly a partner is neverthe- 
less in contemplation of law a 
partner, is whether he is entitled 
to participate in the profits. This, 
no doubt, is in general a suffi- 
ciently accurate test ; for a right 
to participate in profits affords 
cogent, often conclusive, evidence 
that the trade in which the profits 
have been made was carried on in 
part for or on behalf of the person 
setting up such a claim. But the 
real ground of the liability is, that 
the trade has been carried on by 
persons acting on his behalfi 
When that is the case, he is liable 
to the trade obligations, and en- 
titled to the profits or to a share 
of them. It is not strictly correct 
to say that his right to share in 
the profits makes him liable to 
the debts of the trade. The cor- 
rect mode of stating the proposi- 
tion is to say that the same thing 
that entitles him to the one, makes 
him liable to the other, namely, 
the fact that the trade has been 
carried on in his behalf, i. c., that 
he stood* in the relation of prin- 
cipal towards the persons acting 
ostensibly as the traders, by whom 
the liabilities have been incurred, 
and under whose management the 
profits have been made. Taking 
this to be the ground of liability 
as a partner, it seems to me to 
follow that the mere concurrence 


of creditors in an arrangement 
under which they permit their 
debtor, or trustees for their debtor, 
to continue his trade, applying 
the profits in discharge of their 
demands, does not make them 
partners with their debtor or the 
trustees. The debtor is still the 
person solely interested in the 
profits, save only that he has 
mortgaged them to his creditors. 
He receives the benefit of the 
profits as they accrue, though he 
has precluded himself from apply- 
ing them to any other purpose 
than the discharge of his debts. 
The trade is not carried on by or 
on account of the creditors.” His 
lordship then proceeded to show 
that Wcmgh v. Carver, Bond v. 
Pittard, supra, and Barry v. 
Nesham, 3 C. B. 641, applying 
to them the test enunciated by 
him, were correctly decided. The 
law,” said Lord Wensleydale, “as 
to partnership is undoubtedly a 
branch of the law of principal and 
a 2 ;ent ; and it would tend to sim- 
plify and make more easy of solu- 
tion the questions which arise on 
this subject if this true pi'inciple 
were more constantly kept in view. 
A man who orders another to carry 
on trade, whether in his own name 
or not, to buy and sell, and to pay 
over all the profits to him, is un- 
doubtedly the principal, and the 
person so employed is the agent ; 
and the principal is liable for, the 
ao'ent’s contracts in the course of 
his employment. So, if two or 
more agree that they should carry 
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on a trade and share the profits, 
each is a principal, and each is an 
agent for the other, and each is 
bound by the other’s contracts in 
carrying on the trade, as much as 
a single principal would be by the 
act of an agent, who was to give 
the whole of the profits to his 
employer. Hence it becomes a 
test of the liability of one for the 
contract of another, that he is to 
receive the whole or a part of the 
profits arising from that contract 
by virtue of the agreement made 
at the time of the employment. 
I believe this is the true principle 
of partnership hability. Perhaps 
the maxim, that he who takes the 
profits ought to hear the loss, often 
stated in the earlier cases on this 
subject, — Waugh v. Carver, &c., — 
is only the consequence, not the 
cause, why a man is made liable 
as a partner. Can we collect 
from the trust deed that each of 
the subscribing creditors is a 
partner with the trustees, and by 
the mere signature of the deed, 
constitutes them his agent for 
carrying on the business for his 
account and the rest of the cre- 
ditors ? I think not. It is true 
that by this deed the creditors will 
gain an advantage by the trustees 
carrying on the trade ; for if it is 
profitable they will get their debts 
paid ; but this is not that sharing 
of profits which constitutes the 
relation of principal, agent, and 
partner.” See further Kilshavo v. 
Jukes, 3 B. & S. 847 ; and Bullen 
V. Sharp, Cam. Scan, 1 Law Eep. 


C. P. 86; 35 L. J. C. P. 105, 
post, p. 861, in which the above 
rat tones dec idendi were acted 
upon.] 

On the above principles it is 
that a dormant partner, i. e., a 
partner whose name does not 
appear to the world as part of 
the firm, is held responsible for its 
engagements, even to those who, 
when they contracted with the 
firm, were ignorant of his existence. 
Exp. Cellar, Eose, 297 ; Wintle v. 
Crowther 1 C. & P. 316 : 1 Tyrw. 
210 ; Robinson v. Wilkinson, 3 
Price, 538 ; [Bottomley v. Nuttall, 
5 C. B. N. S. 122; per Blackburn, 
J., Kilshaw v. Jukes, 3 B. & S. 
847]. In one respect, however, 
there exists very considerable dif- 
ference between the liabilities of 
an ostensible partner and those of 
a dormant one ; for the liability 
of a partner who has appeared in 
the firm, in respect of the acts and 
contracts of his copartners, con- 
tinues even after the dissolution of 
the partnership, and the removal 
of his name therefrom, until due 
notice has been given of such dis- 
solution. See Parkin v. Carru-- 
thers, 3 Esp. 248 ; Graham y. II ope, 
Peake, 154. And, though, as far as 
the public at large are concerned, 
notice in the Gazette is held suffi- 
cient for this purpose, Godfrey v. 
Turnbull, 1 Esp. 371 ; Wrightson 
V. Pullan, 1 Stark. 375 ; Brodie v. 
Howard, 17 C. B. 123, yet, to 
persons who have dealt with the 
firm, more specific information 
must be given. Kirwan v. Kir^ 
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wan, 4 Tyrw. 491. And this is 
generally effected by circulars. See 
Newsome v. Coles^ 2 Camp. 617 ; 
Jenkins' Y. Blizard, 1 Stark. 418. 
But if a fair presumption of actual 
notice can be raised from other 
circumstances, that will be suffi- 
cient. MJver V. Humble, 16 East, 
169. -Thus, a change in the word- 
ing of cheques has been held notice 
to a party using them. Bar foot v. 
Goodhall, 8 Camp. 147. But it is 
not to be taken as a legal inci- 
dent of the position of a dormant 
partner, but rather as a proba- 
bility arising from the greater 
likelihood of his share in the firm 
being unkno^wn to those who deal 
with it, that his liability ceases 
upon the actual dissolution of the 
partnership, whilst that of an 
ostensible partner continues, to- 
wards persons who have no notice 
of the dissolution ; for although, 
generally speaking, a dormant 
partner may retire without giving 
notice to the world. Heath v. 
Sansom, 4 B. & Ad. 172 ; yet, even 
such a partner remains liable to 
persons who became aware of his 
parnership whilst it lasted, and 
continued their deahngs with the 
firm under the belief that he still 
remained a member of it. If such 
persons were not made aware of 
the dissolution, it might be in- 
ferred that they dealt- on the faith 
of the partnership ; and, as to them, 
unless the chcumstances of the 
case rebutted such an inference, 
even a dormant partner would still 
be liable. Evans v. Drummond, 


4 Esp. 89, Lord Kenyon ; Carter 
V. Whalley, 1 B. & Ad. 18, per 
Littledale and Parke, JJ. ; Farrar 
V. Defiinne, 1 Car. & K. 580, 
Cresswell, J. 

[The above case of Cox v. 
Hickman was soon followed by 
a statute effecting a further 
subversion of the principle laid 
down in Waugh v. Carver. By 
that statute, 28 & 29 Viet. c. 86, 
s. 1, ^'The advance of money by 
way of loan to a person engaged 
or about to engage in any trade or 
undertaking upon a contract in 
writing with such person that the 
lender shall receive a rate of 
interest varying with the profits, 
or shall receive a share of the 
profits arising from carrying on 
such trade or undertaking, shall 
not,' of itself, constitute the lender 
a partner with the person or the 
persons carrying on such trade or 
undertaking, or render him re- 
sponsible as such.” Before setting 
forth the 2nd section, it will be 
better to state the effect of the 
law before the act was passed. 
The participation in profits which 
was held to constitute a partner- 
ship was, that of a person having 
a right to a share of the profits 
and to an account in order to 
ascertain his share, ^wt that of a 
mere servant or agent receiving, 
in respect of his wages, a sum 
proportioned to a share of the 
profits, or which might be partly 
furnished out of the profits. The 
distinctions on this subject ran 
very fine, and in previous editions 
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of this work, the principal cases 
were reviewed at some length, in 
the endeavour to classify them. 
It will he sufficient now to state 
the result of the principal cases, 
which seems to have been,] that 
whenever it appeared that the 
agreement V)a8 intended by the 
'parties themselves as one of agency 
or service^ but the agent or servant 
[was] to be remunerated by a por- 
tion of the profits, then the contract 
[was] considered as between them- 
selves one of agency (see Geddes 
v. Wallace, 2 Eligh. 270, R v. 
Hartley i Euss. & E. 139), but, as 
between them, and third persons, 
one of partnership. See Smith 
V. Watson, 2 B. & 0. 407 ; JEx 
parte Rowlandson, 1 Eose, 91 ; 
Green v. Beesley, 2 Bing. N* 0. 
110 ; Ex parte Langdale, 18 Ves. 
800 ; [Wheatcroft v. Hickman, 
supral^ But that ii the agent or 
servant [was] to be remunerated, 
not by a portion of the profits, 
but, as in Dry v. Bosivell,- 1 Camp. 
329, Dixon v. Cooper, 3 Wils. 
40, and Wilkinson v. Frasier, 4 
Esp. 182, by part of a gross fund 
or stock which [was] not altogether 
composed of the profits, the con- 
tract, even as against third per- 
sons, [would have been] one of 
[ordinary] agency, although that 
fund or stock [might] include the 
profits, so that its value, and the 
quantum of the agent’s reward, 
[would] necessarily fluctuate with 
their fluctuation. There was a 
third case, that, viz., in which the 
agent or servant was not to receive 


a part of the profits in specie, but 
a sum of money calculated in pro- 
portion to a given quantum of the 
profits. In such a case Lord Eldon 
expressed his opinion, that the 
agent so remunerated would not be 
a partner, even as to third persons. 

It is clearly settled,” said his 
lordship, in Ex parte Hamper, 
17 Ves. 112, though I regret it, 
that if a man stipulates that he 
shall have as the reward of his 
labour, not a specific interest in 
the business, but a given sum of 
money, even in proportion to a 
given quantum of the profits, that 
will not make him a partner ; but 
if he agrees for a part of the profits 
as such, giving him a right to an 
account, though having no pro- 
perty in the capital, he is as to 
third persons a partner.” In 
another part of the same case he 
says — ‘‘The cases have^ gone to 
this nicety, upon a distinction so 
thin that I cannot state it as 
established upon due considera- 
tion, that if a trader agree to pay 
another person, for his labour in 
the concern, a sum of money, even 
in proportion to the profits, equal 
to a certain share, that will not 
make him a partner. But if he 
has a specific interest in the profits 
themselves he is a partner.” 17 
Yes. 404. Ex parte Watson, 19 
Ves. 461 ; [Harrington y. Church- 
ward, 29 L. J. Cha. 521 ; and 
Lyon V. Knowles, 3 B. & S. 556 ; 
32 L. J. Q. B. 74, S. C. To sweep 
away these distinctions was passed 
the 2nd section of the act above 
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alluded to. Its terms are the 
following : '' No contract for the 
remuneration of a servant or agent 
of any person engaged in any 
trade or undertaking by a share 
of the profits of such trade or 
undertaking _shall, of itself, render 
such servant or agent respon- 
sible as a partner therein, nor 
give him the rights of a partner/* 
By the 3rd section, ''No person 
being the widow or child of the 
deceased partner of a trader, and 
receiving by way of annuity a 
portion of the profits made by 
such trader in his business, shall, 
by reason only of such receipt, be 
deemed to be a partner of or to be 
subject to any liabilities incurred 
by such trader/* This section 
meets the case put by the Lord 
Chief Justice in the leading case, 
p. 850. The 4th section enacts, 
that "No person receiving by way 
of annuity or otherwise a portion 
of the profits of any business, in 
consideration of the sale by him: 
of the goodwill of such business, 
shall, by reason only of such re- 
ceipt, be deemed to be a partner 
of or be subject to the liabilities of 
the person carrying on such busi- 
ness.** In relation to this section, 
see Rawlinson v. GlarJce, 15 M. 
& W. 292 ; and Barry v. Ifesham, 
3 0. B. 641, a case to which it 
should seem this section would 
not apply. That case was recog- 
nised in WheatcToft v. Sickman, 
swpra. The words of section 5 
are : " In the event of any such 
trader as aforesaid being adjudged 


a bankrupt, or taking the benefit 
of any act for the relief of insol- 
vent debtors, or entering into an 
arrangement to pay his creditors 
less than twenty shillings in the 
pound, or dying in insolvent cir- 
cumstances, the lender of any such 
loan as aforesaid shall not be en- 
titled to recover any poition of his 
principal, or of the profits or 
interest payable in respect of such 
loan, nor shaU any such vendor of 
a goodwill as aforesaid be entitled 
to recover any such profits as afore-- 
said until the claims of the other' 
creditors of the said trader for 
valuable consideration in money 
or money*s worth have been satis- 
fied. By section 6, the word 
" person ** as used in the act, is 
made to include a partnership 
firm, a joint stock company, and a 
corporation.] 

With resp(|ct to nominal parU 
nerslii ]} : — that takes place where 
a person, having no real interest 
in the concern, allows his name to 
be held out to the world as that of 
a partner, in which case the law 
imposes on him the responsibility 
of one to persons who have had 
dealings with the firm of which 
he has held himself out as a 
member. (See the judgment of 
the Lord Chief Justice in the 
principal case; and Guidon v. 
Eohson, 2 Camp. 302.) It has, as 
we have seen, been laid dowa in 
Young v. Axtell, cited in the text, 
that it makes no difference in 
such a persons liability that the 
party seeking to charge him did 
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not know at the time when he 
gave credit to the firm that he 
had so held himself out. But 
this position appears very ques- 
tionable ; for the rule which im- 
poses on a nominal partner the 
responsibilities of a real one is 
framed in order to prevent those 
persons from being defrauded or 
deceived who may deal with the 
firm of which he holds himself out 
as a member, on the faith of his 
apparent responsibility. But where 
the person dealing with the firm 
has never heard of him as a com- 
ponent part of it, that reason no 
longer applies, and there is not 
wanting authority opposed to such 
an extension of the rule respecting 
a nominal partner’s liability. If 
it could be proved,” says Parke, J., 
“that the defendant held himself 
out — not to the world, for that is 
a loose expression-p-but to the 
plaintiff himself, or under such 
circumstances of publicity as to 
satisfy a jury that the plaintiff 
knew of it, and believed him 
to be a partner, he would be 
liable.” Dickenson v. Valpy, 10 
B. & G 140. So too in Shott 
V. Streatfield, 1 M. & Eob. 9, 
where the question was, whether 
Green was liable jointly with 
Streatfield, a witness proved that 
he had been told in Green's pre- 
sence that Green had become a 
partner. He was then asked 
whether he had repeated the in- 
formation, on which Campbell 
objected that this was not evi- 
dence, unless it were shown that 


the defendants, or one of them, 
were present when it was re- 
peated ; sed per Lord Tenterden, 
0. J., “ I think it is ; because 
otheriuise it will be said presently, 
that what was said was confined 
to the witness, and that the plain- 
tiff' could not have acted on it!’ 
In Alder son v. Popes, 1 Camp. 
404, n., it was held, that a man 
could not be charged as a partner 
by one who, when he contracted, 
had notice that he was but nomi- 
nally so. The reason of this must 
have been, because he could not 
have been deceived, or induced to 
deal with the firm, by any reliance 
on the nominal partner’s apparent 
responsibility. And the same 
reason precisely applies, whether 
the false impression on the cus- 
tomer’s mind have been put an 
end to by a notice, or whether, in 
consequence of his ignorance that 
the nominal partner’s name has 
been used, no false impression 
ever existed on his mind at all. 
(See Garter v. Whalley, 1 B. & 
Ad. 11; Ford v. Whitmarch, 
Exch. Mich. 184,1 ; 1 Hurls. & 
Walm. 53; Pott v. Eyton, 3 C. B. 
32; \Edmundson v. Thompson, 
31 L. J. Exch. 207 ; Stephens v. 
Reynolds, 2 Fost. .& Fin. 147.]) 
However, in order to fix a person 
with this description of liability, 
no particular mode of holding 
himself out is requisite. If he 
do acts, no matter of what kind, 
sufficient to induce others to 
believe him a partner, he will be 
liable as such. See Spencer v- 
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Billing, 3 Camp. 310 ; Parher v. 
Barker, 1 B. & B. 9 ; 3 Moore, 
226 ; [Gurney v. Evans, 3 H. & 
N. 122.] But a man who de- 
scribes himself as a partner with 
another in one particular business 
does not thereby hold himself out 
as such in any other business 
which that other may happen to 
profess. Re Berkom v. Smith, 1 
Esp. 29 ; Bidgway v, Philip, 5 
Tyrw. 131. Nor is a person liable 
as a nominal partner, because 
others, without his consent, use 
his name as that of a member of 
their firm, even although he may 
have previously belonged to it, 
provided he have taken the proper 
steps to notify his retirement. 
Newsome v. Coles, 2 Camp. 617. 
Nor, as has been already stated, 
can a man be charged as a mem- 
ber of the firm by one who had 


express notice that he was but 
nominally so, Alder son v. Popes, 
1 Camp. 404, in notis. 

[In one of the most recent cases 
in which the question of liability 
because of the receipt of profits 
was considered, the opinion of 
the majority of the Court of 
Exchequer Chamber, reversing 
a judgment of the Common Pleas, 
was against the liability of a 
trustee under a marriage settle- 
ment by which the trustee -was to 
receive all the profits of the hus- 
band's business of an underwriter, 
in trust in the first place to pay 
himself an annuity, for which the 
husband was liable before the 
settlement, and afterwards for the 
objects of the settlement. Bullen 
V, Sharp, 1 Law R. C. P. 86, S. C. 
35 L. J. 0. P. 105]. 
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ABANDONMENT, 

Of suit, primdjacie, a consideration, 306. 

ABATEMENT, 

Plea of, when required, 520. 

Question for jury on issue on, what, 616. 

Plea in, of non-joinder, 511. See Non- joinder. 

ABEYANCE, 

Property may be in, when, 441. 

ABILITY,’’ 

Meaning of, in Lord Tenterden’s Act, 172. 

ABOUT,” 

Meaning of, 551. 

ACCEPTANCE, 

Of rent, waiver of forfeiture by, 36. See Condition. 

Of bankrupt’s lease by assignees, 768. See Term of Years. 
Alteration of date of bill avoids, when, 796. See Alteration. 

ACCIDENT, 

Trespass for damage by, 424. 

Assault by, a trespass, 421. 

Bailee, when liable for damage by, 179, 180. See Bailee^ 421. 
When not, 205, 

Plea of deed lost by time and, 830. 

ACCIDENTAL DEATH, 

Compensation for, 260. 

ACCOED AND SATISFACTION, 

Plea of, when good, 301. 

Of acceptance of less than due in, when not, ih., 303, 308. 
Of promissory note for less than debt, when not, ih. 

If note negotiable, good, ih. 

Why, 306. 

Of security for less than due, when not, 302. 

When, ih. 

Composition, when not an, 302, 303. 

When binding, 308. 
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ACCOBD AND SATISFACTION— 

Unliquidated claim, payment of less than, may be an, 304, 
305, 310. 

When claim primd facie liquidated, 305, 

Promise to pay less in, when not binding, 305, 306, 310, 
When binding, 306. 

Beasonableness of satisfaction not to be considered, 306. 
Principle of Cu'/nher v. Wa^ie vicious, 309. 

By payment of less before debt payable, a good, 302. 

At a different place from where debt payable, a good, ib. 

By a stranger with debtor’s assent, a good, ik 
Where possible advantage to creditor, ih. 

By acceptance of a promise in, a good, 309. 

By acceptance of different thing, a good, ik 

By change of several for joint liability, a good, SCT, 310. 

Case of discharge of retiring partner, ik 
By tripartite agreement, when good, 311. 

Executory accord revocable, ik 

Wliether an equitable defence, ik 
Not of covenant before breach, 313. 

Not of covenant to pay sum certain, ik 

Buies as to satisfaction, exoneration, and discharge of liability, 
309, et seq. See Exoneration* 

ACCOUNT STATED, 

Effect of, 306. 

Promise to pay the amount in future^ void, 14 T. 

ACCOUNT, 

Payment on, effect, qua Statute of Limitations, 57T. 

General payment on, when revives barred securities, 577. 

ACCUMULATION, 

Of property, statute against, 382. 

Construction of, cases upon, 383, 384. 
ACKNOWLEDGMENT. 

See Limitations^ Statute of, 

ACQUITTANCE, 

On payment of less than debt, when good, 303. 

“ACBOSS COUNTRY,” 

Meaning of, 563. 

ACT OE BANKBUPTCY. 

. See Bankruptcy^ Relation^ Sheriff, Trover, 

ACT OP GOD. See Bailee, 

No liability for damage by, 179, 180. See Carrier. 

Eire and tempest, 179. 

ACTION. See Case, Trespass, Trover, 

Novelty of, unless on principle, no objection to, 255, 256. 

Tlhi jus ihi remedium, 227. 

Uhi nullum jus, nulla injuria, 256, 267. 
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ACTIOJSr — continued . 

NTo injury where no right, 256, 25 T. 

Test of injury, 263. 

Lies for every infringement of a right, 227, 248, 249. 

Not for damnum absque injuria^ instances, 256. 

For groundless legal proceedings, when not, 257, 

For taking wrong person in execution, ib. 

Eight one for more than debt, 258. 

Not for privileged communications, ib. 

For perjury, against witness, when, 259. 

For acts of self-defence common enemy, not, ib. 

For seduction, when not, ib. 

For compensation for accidental death, when, 260. 

For killing plaintiff’s relative, ib. 

For setting up school near other school, not, ib. 

For actual nuisance, when and when not, ib. 

Offensive trade, 261. 

For removal of support to house, ib. 

For negligent removal of, where no right to support, ib. 

For damage by fire, 262. 

By gas, ib. 

By water, from pipes, ib. 

For negligently displacing own property, ib. 

When not for draining another’s well, ib. 

Diverting underground stream, ib. 

For an escape, without actual damage, ib. 

For projection over another’s land, before damage, ib. 

For false return, against sheriff, when not, ib. 

For excessive distress, when not, ib. 

Not for public injury, without special damage, 264. 

For running down vessel, against pilot, 265. 

For damaging a nuisance, ib. 

For felony, when not, why, 267. 

Not for occasioning immersion in horse pond by untraths, 268. 
Agreement to abandon, primd facie, a consideration, 306. 

So to suspend, ib. 

Forms of, not completely abolished, 434. 

For cause of, arising abroad, 623, 656. See Gomitas Gentium. 
For assault abroad, where no damages by law there, 657i. 
Semhle, not maintainable, ib. 

. Here, by born subject, but out of realm, 630. 

Not for making ill by slander, when, 267. 

Not for special damage where too remote, 268. 

For inducing another to break contract not, 269. 

to break trust, ib. 

For double return, against sheriff, 271. 

Eight of, cannot be suspended, 311. 

For matters abroad, see Foreign Law. 

3 K 
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ACTION — continued. 

Pendency of foreign suit for same cause, no stay of, 656. 
Transitory cause of, any venue in England, 648. 

Local and Tmn&itory^ distinction, 648. See Venue, 

Terror of suit a damnification,” 158. 

For possibility of real damages, 241. 

Against returning oflS.cer for rejecting vote, 22T. 

Against magistrate, 666. See Justice of Peace, ■ 

Vested right of, cannot be suspended, 311. 

Against governors of colony for injury there, 622. See Governor. 
For arrest under process, 431. 

The law not apt to catch at actions,” diet. 236, 

When the law will not multiply actions, 251. 

ACTUS CUETJS NEMINI FACIT INJUPIAM, 

A maxim, instance, 314. 

ADEQUACY, 

Of consideration, not considered, 143. See Consideration. 

ADMINISTRATION, 

Property when in abeyance under an, 441. 

ADMINISTRATOR, 

Whether an assign, 43, 44. 

When may bring covenant, 49. 

ADMISSION. See Confession. 

Of payment, effect of, 580. See lAmitatioiis^ Stat. of. 

Demand of, before breaking doors, in execution, 97. 

ADOPTION, 

Of benefit, promise when implied from, 144, 

AFFIDAVIT, 

For plea of non-joinder, 516. See Non-joinder. 

For change of venue, 653. See Venue. 

Conviction, when may be quashed on, 689. See Conviction, 

To show want of jurisdiction to convict, <Sz;c., 689, et seq. 
Depositions in, when privileged, 259. 

AFFIRMATION, 

False, at time of sale, 165, et seq. See Warranty. 

False, liability for, 165, et seq. See False Ee^presentation, 

Instead of oath, 414. See Witness. 

AGENT. 

See Principal and Agent. Batification. 

AGGRAVATION, 

Tests for distinguislaing firom distinct wrong, 128, 129 
In trespass to house expulsion matter Qf, 115, 121. 

What is matter of, 115. 

Plea to, not required, ih. 

TaUng of goods in trespass to realty is a matter of substance, 130. 
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AGGRAV ATIOlSr — continued. 

Conversion in is aggravation, 121, 130. 

Answering matter of imperfectly, effect of, 130. 

AGISTER, 

Liable for leaving gates open, 205. 

AGREEMENT. See Contract^ Consideration^ Illegality^ Fromise, Beguest 
Meaning of in s. 4 of Statute of Frauds^ 277, 278. 

Guaranty, 274. See Statute of Frauds, 

Not to be performed within a year, 296. 

For a lease, effect of bankruptcy of intended tenant, 791. 

To refer to arbitration, 312. See Arbitration. 

To suspend action, 311, 312. See Suspension, 

To do act required to render liable, when regarded as done in 
mercantile transactions, 822. 

AIDER BY VERDICT, 141. See Verdict, 

ALE-HOUSE, 

Whether an inn, 113. 

ALIEN, 

Action against, for injury on high seas, 657. 

By, against alien for injury abroad, 656. 

Friend, infidel, supposed once incompetent to sue, 410. 

Plea to debt, that plaintiff alien born and infidel, held bad, 631, 
ALIENATION, 

Conditions against without licence, 30. See Condition, 

Cannot be restraified in toto^ 379. 

How far partiallj>| 381. 

Bond in restraint of, when void, 382. 

Restraint upon, during coverture, doctrine of chancery as to, 380. 
ALLEC^IANCB, 415. See OatK 
ALTERATION, 

Of date of bill after acceptance avoids it as against innocent holder 
for value, 796. 

•Of bill or note, material and unexplained, a satisfaction of it, 831. 
Except as against parties consenting, 831. 

May be a satisfaction of the debt secured, ih. 

Not so where debtor the maker or acceptor; ih. 

Duty to inquire as to, 810. 

What alterations material or not, 832, 833, 834. 

If material, fatal, though beneficial to maker of note, 832. 

If made by consent, a new stamp required, 832, 833. 

Unless merely correction of mistake, 833. 

Or made before, issue, ib. 

Adding new party with consent, not fatal, ih. 

When a bill or note issued, ih. 

Holder must explain apparent alteration, ih. 

Of deed, when avoids it, 826. 


3 K 2 
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ALTERA TIOJST — continued. 

When not, ih., note. 

Burthen of proof where interlineation, 833. 

A cancellation by mistake, not fatal, 834. 

Altered instrument good for some purposes, 796, 835, 836. 
What instruments avoided by alteration, 834, 835. 

Pleading in actions on altered instruments, 831 note, 837. 

Of deed, presumably before execution, 834. 

Of will, presumably after execution, 834. 

So mutilation of will, ih, 

AMBASSADOR, 

Exempt from suit, 664. 

Cannot waive his privilege, 665. 

AMBIGUITY, 

In pleading, rule of construction, 621. 

In written contract, when fatal, when not, 279. 

AMENDMENT, 

Of record, under 9 Geo. lY. c. 15, 593. 

Where variance in setting forth writing or print, ib. 
Includes misdemeanor, ih. 

Extended to indictments, &c., generally, ih. 

Of record, writ, &c., \inder 3 &: 4 Wm. 4, c. 42, 593. 

Where variance in setting forth contracts, customs, <fec. , ih. 
Cases and observations on above Acts, 595 — 600. 

Of all defects in civil causes under 0. L. P. Act 1852, 601. 
Cases and observations, 301, 603. 

Power to amend discretionary, sem., 601, 602, 

At N. P. when demurrer on record, 600. 

Of postea, 603. 

After judgment, 603. 

On motion for judgment, non ohst. vered., ib. 

Not allowed to save statute of lim., 603. 

Of orders, &c., by magistrates, 679. 

ANIMALS EER^ NATURE, 

Not distrainable, 394. 

What are, ib. 

What not, ih. 

ANNUITY, 

To widow of partner does not make her a partner, when, 831. 
Promise to pay an, to female seduced, when invalid, 145. 
ANTICIPATION, 

Of separate estate, by woman, restraint against, 380. 

APPEAL, 

A creature of statute, 687. 

Against magistrate’s conviction or order, ih. 

Only by statute, ih. 

Under Justices Special Case Act, 695. 
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APPEARANCE, 

Dispenses "witli summons, 684. 

Cures, defects in, ih, 

Convictior^ on non-, ib, 

APPORTIONMENT, 

Of condition against assignment, 31. See Condition. 

Of rent, 32. 

APPROPRIATION, 

Of payments, 161. 

To item for barred by St. of Lim. 669. 

Of cbarges in account when not a payment, 578. 

ARBITRATION, 

Condition against action before award, valid, 312. 

Agreement to refer, action on, ih. 

Semble, not an equitable defence, ib. 

A ground for stay of proceedings, when, 313. 
Agreement to refer a stay of proceedings on breach of, 313. 
Award may be made a condition to right of action, 312. 
Agreement to refer not an equitable defence, semUe^ ib. 

May be sued upon, ih. 

ARREST. See Sheriffs Tres^mss. 

Here, for debt where no right of where debt contracted, 658, 
Malicious without probable cause, action for, 431 . 

Distinguished from trespass, ih. 

Under void process, liability for participation in, ib. 

Irregular process set aside, same as void, ih. 

Unless set aside for error, 432. 

Set aside for irregularity protects oflScer, ih. 

Unless notice of defect of jurisdiction, ih. 

Liability for, when by attorney without express authority, ih. 
Of privileged person when not actionable, 258. 

For more than due, liability for, 257, 258. 

When sheriff may break doors to, 89, 90. 

May, to re-take on escape, 95. 

Under void writ detention under valid, when unlawful, 103. 
Through broken pane, 97. 

By unlawful breaking house, void, 100. 

ARREST OF JUDGMENT. See Verdict. 

Motion for, suggestion on of facts omitted, 622. 

ASSAULT, 

Abroad, when damages not recoverable for, 657. 

Semhle^ not maintainable here, 657. 

Knocking down” in count for, a distinct wrong, 128. 
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ASSAULT — continued. 

Common, may be compromised, 342. 

Conviction for, on indictment for other charge, 608, 609. 

Out of realm, action for here, 623. ^ 

In colony by governor of, action for here, ih. 

ASSEMBLY, 

For safeguard of individual against violence, unlawful, 89. 

To defend house lawful, ib. 

ASSENT, 

To act for one’s benefit, presumption of, 311. 

ASSIGNEES, 

Liability and right of on covenants, 45, et seq. See Covenants. 

Exoneration of by re-assignment, 794. 

Of bankrupt, ratification by, 322. 

Assignment by, when a breach of condition, 44. 

ASSIGNMENT. See Bills of Sale Act, Fraudulent Conveyance. 
Pending trial for felony, to wife, void against crown, 19, 
Condition against, its effect, 30. See Condition. 

When a breach of condition, 44. 

Trust deed of, when, 43. 

By operation of law, when not, ih. 

Of term, whether assignee can be tenant under, 86, 87. 

Void, remedy for use and occupation, ih. 

Of bill of lading, 699. See Bill of Lading, Stoppage in Transitu. 
In trust for creditors, binding on assent of a creditor, when, 19. 
Chose in action may be assigned, 820. 

When an act of bankruptcy, 20. 

ASSIGNS, 

Who are, 43, 44. 

Bights and liabilities of on covenants, 45. See Covenants. 

Bill of lading, not mentioning, not negotiable, 480. 

Of bin of lading, may sue or be sued, 757. 

See Condition, Administrator, Executor. 

ATHEIST, 

Not a competent witness, 413, 414. 

Though does not object to be sworn, ih. 

Cannot alGlrm instead of swear, 414. 

ATTOBNET, 

Liability of for negligence, 197. 

Statements by, when privileged, 259. 

ATTORNMENT, 

Principle on which was required, 565. 

Had relation back to grant, ih. 

Unnecessary, 564. 
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AUCTIONEER, 

Goods for sale on premises of, wlien not distrainable, 392. 
Signature by, effect of, 286. 

AUTHORITY. See Per Froc. Ratijicatmi. 

Given hy law, abuse of, creates trespass ab initio, llT, 132. 
Exceptions, ib. 

Abuse of, given by party, does not, 133. 

Replication of abuse of authority, ib. 

Nonfeasance not such an abuse of, 132, 136. 

To execute process, evidence of, 431, 433. 

Promise by agent of, when implied, 170. See Principal and 
Agent, 

AVERMENTS. See Variance. 

When distributive or divisible, 605. 

Distinction between averment and description, 606. 

Defective, when cured by verdict, 614. See Verdict. 

AWARD, 

Before performance, when a bar to action, 302. 

Venue in action on, change of, 654. 

AWAY-GOING CROP, 

Right to, though not mentioned in, 539, 547. 

BAILEE. See Bailment, 

Not liable for loss by act of God, 181. 

When liable in trover, 225. 

Gratuitous, chargeable for gross negligence only, 224. 

Must use such skill as his profession implies, ib. 

Distinction, where gratuitous undertakes to carry safely, 
193. 

Criminal liability of, for conversion, 226. 

BAILIFF, 

When may break into house, 88. 

Forcibly ejected, may break house to re-enter, when, 95. 

Liability, for loss of master’s property, &c., 189, 190. 

BAILMENTS, 

Our law of, taken from the Civil, 225. 

To carry gratis, liability of bailee, 178, 192. 

Division of, by Lord Holt, 182, 197. 

By Sir W. Jones, 197. 

Lord Holt’s the more correct, 198. 

Kinds of — 

1. Deposits, 182, 183. 

Definition, 182, 197. 

No reward for, to bailee, 182. 

Liability of bailee, 185. 
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BAILMENTS — co niinued. 

1. Deposits — contimied. 

For gross negligence, 185. 

Tliough kept same as Ms own, 191, see 185- 
■Wken undertakes to keep safely, 178. 

For what accidents liable, 179. 

For what not, ih. 

Liable if goods stolen, ib. 

Not liable if goods stolen, 178. 

Unless through his gross negligence, ih. 

Unless undertakes to keep safely, 179. 

2. Loans. 

Definition, 182, 197. 

Borrower liable for slight negligence, 200. 

Duty to take strictest care, 186. 

Not liable for ms major, ib. 

When, where goods stolen, 187. 

Implied promise of, by borrower, 200. 

Of horse to ride, servants may not, ib. 

3. Locatio rei, or letting for hire, ib. 

Definition, 182, 187. 

Duty to return thing hired, 187. 

Ordinary diligence required of hirer, 182, 187. 

What such, 200. 

According to Lord Holt, utmost diligence required, 200. 
Not liable if goods stolen by others, 3 87- 
Trover against a purchaser from hirer, 200. 

4. Pawn (Vadium), 182, 187, 200. See Coio, Horse, Jewels. 

Ordinary diligence required of bailee, 188, 200. 

Lost without default, debt remains, 388. 

Special property of pawnee, ih. 

When pawnee may use the pawn, ib. 

Liability after tender of debt, 189. 

His right to sell, 203. 

To sue, retaining pawn, ih. 

Pawnor’s right to surplus on sale, ih. 

Chargeability with deficiency on sale, ib. 

Difference between it and a lien, ih., 201. 

and a mortgage, ib., 202. 

Special property only conveyed by pawn, ib. 

The general property assignable by pawnor, ih. 

Case of Clark v. Gilbert, explained, 202, 203. 

Case of pledge of lease, query right to sell, 202. 

Duty to return pawn, 203. 

Liability for, on detention after tender or payment, ih. 
Pawnee may set up jus tertU, ih. 

Lost by parting with possession, ih. 

When not by re-delivery to pawnor, ih., 204. 
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BAILMENTS — continued. 

4u Fawn {Vadium) — continued, 

FawyihroherSy duties of, by statute, 204. 

When and how may sell pledges, ih. 

Justices’ powers over pawnee, when, ih. 

6. Locatio Operis Faciendiy or hire of labour about ' goods, 189, 
204. 

Definition of, ih. 

Division, ih. 

1. Where bailees’ employment public^ liable for any loss, 

ih. 

Except by act of God or Queen’s enemies, ih. 
Instances of such liability, ih. 

Reason for such liability, ih. 

2. Where bailees private persons, only bound to do best, 

ih. 

Who such bailees, ih. 

A factor is such, 188, 189. 

Ordinary diligence required of bailee, ih. 

Extra exertions to be made by, when danger arises, 205. 
Omcs on, to show that loss not by his default, ih. 

Carriers are bailees of this kind, ib. See Carrier. 
Innkeepers also, 106. See Innkeeper. 

6. Mandatum^ 

Definition, 224. 

Bailee liable only for gross negligence, ih. 

Liability same as of depositee^ ih. 

Reason for such liability, ih. 

Must use skill possessed or professed, ih. 

Acceptance of a, ih. 

BAILOR, 

When replevin will not lie for, 225. 

BALE,” 

meaning of, 551. 

BANK NOTE, 

Trover lies for a, 468. 

Stolen, when owner not entitled to recover, ih. 

Not from bond fide holder for value, without notice, ih. 

Why, 4^3, 474, 476. 

Passes like cash, by course of trade, ih. 

By delivery, 

Right to the paper as well as the money passes, ih. 

Is not a security, 474. 

Passes as cash under a will, ih. 

Under a bankruptcy, ih. 

Action against finder of, 4 
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BANK NOTE — continued. 

Is a negotiable instrument. See Negotiable Instrument, 468- 
Course of trade as to transfer of set forth, ib, 

BANKRUPT. See next title. 

History of law for protection of, 781, 786. 

Action for improperly causing to be made, 259. 

Liability on lease, 768. See Covenants, Term of Years, 

Arresting certified, when not a trespass, 432. 

Promise by, to pay debts from which discharged, void, 145. 

BANKRUPTCY, 

Liability of non-traders to law of, 795. 

Relation of assignees to act of, 435. 

Only when adjudication founded on act of, 465. 
when taken away by act, 454 et seg. 

Protected transactions clause, 12 & 13 Y. c. 106, s. 133, 
Cases on this clause, 455 — 458. -See Execution, 
What dealings with bankrupt without notice of act of, valid, 454. 
What protected by 12 & 13 Yict. c. 106, s. 133, 454, 455. 
Executions, contracts, payments, protected, when, 455. 
Decisions on that s., 455 — 458. 

It does not protect an act of, 456. 

Execution void if sale after j^a^, 455. See Execution, 

Effect of, as to reputed ownership, ib. 

‘‘ Transactions,” meaning of, in, 460. 

Execution for over 50?. an act of, when, ib. 

Trespass by assignees against sheriff, 461. See Sheriff, 

Trover by assignees against sheriff, 435. See ib. 

Mesne dispositions after act of, when valid, 466. 

Dividend under, receipt of, when saves St. of Limitations, 557. 
When no breach of condition against assignment, 43. 

Whether assignment by assignees a breach, 44. 

Effect of, on lease to bankrupt, 43, 768 seq. 

Bankrupt was not discharged from covenants in, 768, 789. 
When is now, 789 ct seq. 

Term does not vest in assignees without acceptance, 789 e? se<^. 
Assignees compellable to elect, 791. 

If decline, bankrupt may surrender lease, ib. 

This only in cases between lessor and lessee, 792. 

Bankrupt assignee of lease cannot deliver it up, ib. 

What an adoption of lease, by assignees of bankrupt, 793. 

On adoption may assign over, 794. 

Election must be within reasonable time, ib. 

May keep possession, how long, and then reject, ib. 
Assignments, &c., by debtor, what void on, 20, 21. 

BARGAIN, 

Property in goods, when passes by, 144. 
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BARGE, 

Liability of owner as common carrier, 206. , 

Sent to another’s place, when distrainable, 393. 

BARIST, 

May be broken open to levy execution, 95. 

Not to make distress, ib. 

BARRISTER, 

Statements by, when privileged, 259. 

Services of, not a consideration for promise to remunerate, 146. 
Promise to pay, not implied, ih, 

BASTARD, 

Mother of, bound to maintain, 146. 

Not so her representatives, ih, 

BEASTS OF THE PLOUGH. 

Privilege of, against distress, 396. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. See 
tiaUe Instrument 

Non assumpsitf not pleadable in action on, 831. 

How to plead alteration of, 831, 837. 

Amendment in count from on demand,’’ into “ within months 
after date,” 598. 

Oral waiver of claim on overdue, 310. 

Consideration for, as between drawer and indorser, when not gone 
into, 708, 702. 

Parol acceptance of, insufficient, 471. 

Special acceptance of, how to be made, 834, 

When negotiable, 479. 

If payable to bearer, ib. 

Or to order and indorsed in blank, ib. 

Not while specially indorsed, ib. 

French, not, if indorsed in blank, 657. 

Pass by delivery to bond fide taker for value, 468, 477. 

Though transfer be without title, ib. 

Though stolen, ib. 

Not where taken mold fide or without value, ib. 

Test of malafides, 484 — 488. 

Gill V, Owfeitt, .overruled, 487 
Gross negligence, effect of proof of, ib. 

Notice of dishonour must be alleged in holder, &c., indorser, 620. 

So presentment on day for payment and dishonour, ib. 

Omission of these allegations, not aided by verdict, ib. 
Maldfides, plea of, must allege notice of fraud, 487. 

What constructive notke^ ib. 

BiU may be negotiable before actual issue, when, 488. 

May be where incompletely destroyed, ib. 

Indorsement, <fec., of payment on, does nob save Stat. of Lim., 6 73. , 
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BILLS OF EXCHANGE AND PEOMISSOBY NOTES-^con^mwecZ. 
Parol acceptance insufficient, 471. 

Indorsement for purpose of suing in another’s name, 471. 

■When issued,” 833. 

Alteration in, effect of, to avoid, 796. See Alteration. 

How to be pleaded, ih. 

Drawn abroad, when foreign law prevails, 657. 

When lex locis solutionis prevails, ib. 

When lex loci contractiisy ih. 

Blank note, indorsement of, a letter of credit for an indefinite 
sum, 730 

Liability for signing per proc., without authority, 169. 

BILL OF LADING, See Stoppage in Transitu, 

Nature of, 717—719, 477. 

Indorsed to particular person, same as if in blank, 697, 711. 
Without assignsy^’ not negotiable, 480. 

When party receiving goods under, liable for freight, ih. 

Assign of, may sue or be sued on, 738. 

Could not formerly, 7l3, 757. 

Original consignor may be sued on, 757. 

Delivery of, to third person a delivery of the goods, 708. 

Holder of, when not liable to stoppage in transitu^ 699, 747. 

Liable to, if not bond fide holder, 759. 

Or acts maid fide, ih. 

Negotiability of, may be made conditional, 758. 

Custom of merchants as to transfer of, set forth, 728. 

Transfer of, gives no better title than transferor’s, 757, 758, 

May be conditional, 759. 

Is the evidence of a contract of bailment, 717. 

A factor could not bind principal by pledge of, 759. 

Powers of, extended by 6 Geo. 4, c. 94, ih. 

Further extension by 5 & 6 Yict. c. 39, 760 
Pledged, stoppage in transitu subject to pledge, 766. 

For delivery to vendor (not ‘‘or assigns”) not negotiable, 481. 
Distinguished from bill of exchange, 719. 

Delivery of one of several, discharges master, 724, 782. 

Eevocability of, 758. 

Effect when goods not shipped, ib. 

Of terms as to freight, ib. 

As to liens for charter freight, 759. 

Demurrage under charter, ib. 

Consignee’s right to sue on, ib. 

Consignee’s rights, <fec., pass by indorsement, ib. 

Holder of, his right to sue in Admiralty Court, ib. 

Terms of, restricting liability of carrier, 218. 

BILL OF SALE. 

Fraudulent, 1. See Fraudulent Conveyance. 
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BILL OF SALE — continued. 

Bill of Sales’ Act, registration of required, 14 16. 

Summary of, and cases on, ib. 

Deputed ownership, its effect as to, 16, IT. 

What instruments it extends to, 15. 

BISHOP, 

Action against, for receiving wrong clerk, 240. 

‘‘ BLOWIlSrO HOT AND COLD,” 

Expression, 161. 

[_Co7itraria allegmis non est audiendus.~^ 

BOARDING HOUSE, 

When not an inn, 114. 

BONA FIDE. See Bill of Exchange, Fraudulent Conveyance. 

Meaning of, in 12 & 13 Yict. c. 106, s. 133, 456. See Words. 

BOND. See Illegality, Restraint of Trade. 

Good on face, illegality of, pleadable, 325, 

When void for illegality, ih. See Illegality. 

When negotiable, 4TT. See Negotiable Instrument. 

Against alienation, when void, 382. 

Statute of Limitations pleadable to Scotch, 658. 

Void for restraint of trade, when, 356. 

Yoluntary assignment of, whether void against creditors, 24. 

For indemnity against note given to compound felony, void, 325. 
For unlawful condition, void, 362. 

Not so a conveyance, ih. 

For certain sum, when payment of less a satisfaction of, 303, 304, 
To create perpetuity, absolutely void, 382. 

BOUGHT AND SOLD NOTES, 

Effect of alteration of, 834. 

BRACTON, 

Cited gingerly by Lord Holt, 185, 18T, 190. 

BREWERS’ CASKS, 

Left on publicans’ premises distrainable, 393. 

BROKER, 

Opinion of policy broker, when evidence, 834. 

Usage amongst brokers, when evidence of, 550. 

BUILDING SOCIETY, 

When mortgagee to not tenant of, 533, 534. 

BURGLARY, 

On indictment for conviction may be for larceny, 608. 

BUTCHER, 

Carcase of beast on his premises, when not distrainable, 392. 

His meat, not distrainable, 394. 
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BY LAW, 

Against Sunday trading, case of, a void, 378. 

When actual notice of required to bind, 210. 

“BY STATUTE,” 

Omission of, in margin of plea amended, 602. 

CAKAL. See Oarrier, 

Carriers by bound to receive goods, when, 207. 

Notice of contents, when not entitled to, 209, 

Duty to inquire as to nature of goods, 207. 

Declaration for refusal to carry, ih. 

Charges of, must be reasonable, 208. 

When not liable for damage by destructive goods, 209, 

CAPTAIN, 

Of ship, liability for loss of goods, 189. 

CARBIER. See Railway Company, 

Liability of one carrying gratis, and not a common^ 173, 193. 
Distinction when undertakes to carry safely, 193. 

When insures safety, il). 

Common^ definition of, 206. 

To place out of realm, may be a, 853. 

Of passengers only, not a, ib. 

Carman when not a, ih. 

Railway Company when a, 206, 207. 

Of what goods, 207. 

Injunction against, for preference to customer, 208. 
Extraordinary liabilities of, ib. 

Bound to take utmost care, ib. 

Liable for loss or damage by any means, 189, 208. 

Except act of God and Queen’s enemies, ib. 

1. History and effect of carriers’ notice,” 209. 

Employer without knowledge of, not bound by, 210. 
Effect of concealment as to goods by employer, ih. 

No protection where gross negligence, ih. 

Was for felony, without gross negligence, 212. 
Butt V. Great Western Railway Co., explained, 
ih. 

2. Liability of limited by Land Carriers Act^ 210, 

In respect of what articles, 210, 211. 

How far, ih. 

Employer to declare value, ih. * 

To pay, &c., extra charges, ih. 

Special contracts not within that Act, ih. 

May be inferred, when, ih. 

Decisions on that Act, 210 — 213. 

Felony of servants, notice no protection against, 

212 . 

Who ‘^a servant,” ih^ 
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CAE-RIER — continued* 

Felony to be replied, 212. 

Evidence of felony, ih. 

A protection tbongb gross negligence of ser- 
vants, 213. 

Unless a misfeasance, ih, 

3. Liability limited by Rail, and Can. Co. Act, ih* 

As to wbat animals, of what value, ih* 
if value not declared, ih* 
extra not paid, ih* 

Special contracts by void, when, 214. 

Conditions, to protect, when binding, ih. 

Special contract, not reasonable and signed, void, 215. 
Condition, not reasonable and signed, void, ih. 

What contracts and conditions reasonable, ih., 21J’, 
218. 

What not, ih* 

Exemptions against gross negligence, void, 216. 
General effect of this Act, 1854, ih. 

Signature, when sufficient under, 218. 

Pleadings under, ih* 

JBy water, 

Exceptions in shipping documents limiting liability, ih. 
Limitation of liability by statutes, ih., 219. 

Condition, when does not extend to gross negligence, 
219. 

Notice of arrival, when to be given by, before landing, 
223. 

Not bound to unload before bill of lading produced, 223. 
Parties to action, 

Who to sue, 219, 220. 

Evidence, 

Of loss, 220. 

Of lapse of reasonable time, 221, 

Fleadings, 

Declaration, ih. 

As common carriers,’’ 223. 

Nonjoinder of defendant carrier not pleadable, SIT 
Plea, 221. 

Replication, ih. 

Ne\v* assignment, ih* 

Duty to carry within reasonable time, ih* 

Duration of liability, ih. 

Delivery to carry beyond terminus, ih. 

As to passengers, 222, 

Transit ended, duty of, ih. 

To keep for a reasonable time, ib* 

Liability as carrier, how long, ib. 
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CAEBIER — continued. 

Constructive holding as carrier after, 223. 

Refusal by customer to receive, his duty on, ih. 

When liable for returning too soon, ih. 

When becomes a warehouseman of goods, ib,y 224. 

When agent of consignee, 753. 

Criminal liability of, 226. 

Buyer cannot sue, where sale void by St. of Frauds, when, 287. 
CARTER. See Carrier, 

Liability of, for loss, 207. 

CASE, 

Action on the, invention of, 255. 

Beneficial effect of, ih. 

For false representations, 165. See False Representation, 
Distinctions between case and trespass^ 417. 

Importance of, diminished, ad minimum, 425. 

When for trespass per quod, 428. 

CASH, 

Property in passes by delivery, 468. 

CATALLA OTIOSA, 

Distinction between, and catalla in usu, 389. 

CATTLE, 

Agister of, his liability, 205, 

When not distrainable, 396. 

CERTIFICATE, 

When not evidence, 408, 409. 

CERTIORARI. See Conviction, 

Writ of, described, 688. 

Only mode of quashing conviction, ih. 

Not a writ of right, but of discretion, ih. 

When not granted in cases of defect of jurisdiction, 697, 698. 

To set aside summary conviction, <fec., on affidavit of fraud, 689. 
Lies, unless private clause, 694. 

Lies, though private clause, where no jurisdiction, ih. 

But not where only irreg. exercise of jurisdiction, 695. 

Sem., conviction void on face may be quashed on, 695, 698. 
To remove convictions or orders, 688. 

Motion for, within six months, ih. 

After six days’ notice in writing, ih. 

Proceedings to obtain the writ, ih. * 

Proceedings on- writ forth, ib. 

Convictions and orders may be quashed on, when, 690. 

Though good on the face of them, ih. 

On affidavits of want of jurisdiction, ih. 

That not by a court, 691. 

Not by magistrates, ih. 

By interested magistrates, ih. 
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CERTIORARI — contimied. 

Sitting out of jurisdiction, 693. 

Preliminaries to jurisdiction wanting, 692. 

Ouster of jurisdiction, ih» 

2^0 evidence of some essential fact, semhle^ ib, 
Misdecision of question on wliicb. jurisdiction turns, ib, 
ISTot for erroneous exercise of jurisdiction, 689, 

CHAMPERTY". See Maintenance. 

Cases as to, 345. 

CHANCERY, 

Cause of enlargement of jurisdiction of, 337. 

CHARACTER, 

Representations as to, no action for unwritten, 172. 

CHARITY, 

Endowment of, not within 27 Eliz. c. 4, 25. 

CHARTER-PARTY, 

Avoidance of, by alteration, 835. 

Terms of, limiting liability of ship, 218. 

Terms of, explained by usage, instances, 351. 

CHATTELS, 

Covenant will not run with, 47. 

Reversionary interest in, ib. 

Recaption of, 131. 

Mortgage of, by parol, 204. 

CHEQUE, 

A negotiable instrument, 477, 478. 

Effect of crossing it, 488. 

CHILD, 

Damage to, by trespass by, action for, 264. 

Negligence of attendant on, when its negligence, 267. 

CHILDREN, 

Maintenance of, 145, 146. 

CHOSE IN ACTION. See Bill of Lading, Fegotiahle Instrument 
May be assigned, 820. 

[see per Byles, J., 12 C. B. N. S. 282.] 

When assignment of a, fraudulent within 13 Eliz. o. 5, 24. 

CHRISTIANITY, 

Part of the law of the land, 407 . 

CHURCH, 

No damages at Common Law for value of, 240. 
CHURCH-RATE, 

Bond fide disputed, order to pay quashed, 643. 
CHURCHWARDEN, 

Action against, for rejecting vote for vestryman, 272. 

3 L 


VOL. I. 



882 


INDEX. 


CLAIM. See Accord and Satisfaction^ Exoneration. 

Settlement of supposed, when a consideration, 29. 
CLERGYMAN, 

Action against, for not performing marriage service, 227. 
OLEEK, 

Yearly hiring, month’s notice, custom, 652. 

Not an agent, but servant, when, 762. 

CLEEK OF THE PEACE, 

No mandamus to, to correct minutes, 690. 

CLOTHES, 

Pawnee of, may not wear, 188. 

COFFEE-HOUSE, 

Not an inn within fire policy, 113. 

COLLATEEAL. See Certiorari. 

Promise, instance of, 274. 

No other within 1st branch of a. 4 of Stat. of Frauds, ih. 
Covenant, when does not run, 52. See Covenant, 

Security, a pawn is a, 201. 

Covenant to pay rent, is collateral to the land, 782. 

COLONY, 

Action here against governor of, for injury there, 623, et seq. 
Appeal by colonist to courts here, 636. See Governor, 
OOMITAS GENTIUM, 

Transitory causes of action arising abroad triable here, 623, 656. 
Cause of action, according to foreign law, 657. 

Mode of procedure, according to English law, ih. 

Limitation of time of suit sounds in procedure, 657, 658. 
So law of arrest, 658. 

Distinction where foreign law extinguishes right, ih. 

Where only bars remedy, ih. 

Stat. Frauds, s. 4, goes only to procedure, 661. 

Eules of evidence go only to procedure, ih. 

Instances of locus regit actum, 662. 

That rule a canon of jurisprudence, ih. 

Instance of supineness instead of comity, sem. , ih. 

Law of joinder of parties, when procedure, 659. 
COMMAND, 

Eatification when a, 320. 

When traversable, 317. 

COMMEECE, 

Easy negotiation of property its life and soul, 744, 746. 
COMMON COUNTS. See Money paid, Money received. 

IVhQn primd facie for liquidated claim, 305. 

Account stated, effect of, 306. 

Money paid, 144. See Money Paid. 

Quantum meruit, elaborate old form of, 1 34. 

Use and occupation where conveyance void, 87. 
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COMMOlSr CABEIER, 1^3. See Carrier. 

COMMON ENEMY, 

Sea invading banks, may be repelled to damage of others as a, 259. 
COMMON HOYMAN. See Carrier. 

Answerable for safety of goods in all events, 189. 

Except act of God or Queen’s enemies, ih. 

COMMON LAW, 

The, is statutes worn out hy time, 334. 

COMMONER, 

Right of entry of, to see cattle, 133. 

Trespass ah initio, if cuts tree, ih. 

COMPANY. See Corporation, Baihvay Company. 

COMPLAINT, See Information, Justice of Peace. 

COMPOSITION, 

When not a satisfaction of debt, 302, 303. 

With creditors when binding, 308. 

When ceases to be, ih. 

Deed, when does not create partnership, 852. 

COMPOUNDING FELONY. See Illegality. 

Illegality of bond for indemnity for, 325. 

COMPROMISE, 

Of proceeding for crime, when legal, when not, 342. 

Payment by way of, by party not legally liable, 306. 
CONCEALMENT. See Insurance. 

Ciceroh definition of, 494. 

By lender of dangerous article, 225, 

CONCESSL See Grant. 

CONDITION, 

Not to assign ivithout licence. 

Was determined by one licence, 30. 

Why, 31. 

Though the licence was particular, ih. 

Lease to two, licence to one determined the condition, ih. 

So licence to alien part, ih. 

Entire, could not be apportioned by act of the parties, 32. 

Can now, 34. 

By stat., the licence operates only pro hdc vice, ih. 

Given to one of several lessees, only affects his interest, ih. 
In respect of part of the land, does not affect the rest, ih. 
By stat., a waiver operates pro ?idc vice, 35. 

Without written licence ” parol inoperative, ib. 

Unless a trap, ih. 

Condition only to assign in one way, ih. 

Not determined by assignment in that way, ib. 

Breach of, waived by acceptance of rent, when, 35. 

By other acts, ih., 36. 

3 L 2 
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COJXD ITION — contimied. 

Breach of, when lease void on, when voidable, 37- 
Coke’s rule applies only to leases for years, ih 
Since extended to leases for lives, ih. 

This distinction shaken, 39. 

Proviso by which lease void, dispenses with entry, sem,, 39. 

Stranger cannot treat lease as void until landlord has, 37. 

Entry for breach of, what sufficient, 39. 

Acceptance after forfeiture of rent due before, no waiver, ih. 

Distress for such rent is a waiver, ih. 

Exception, 40. 

Peceipt of rent not per se a waiver, scmhle, ih. 

Peceipt of rent after ejectment brought will not revive lease, ih. 
After action for rent due after forfeiture, tenant cannot be treated 
as trespasser, ib. 

Effect of Oroft v. Lumley, 41. 

Distinctions between, against underletting, and assigning, 42. 
Peoeipt of rent no waiver of continuing breach, ih. 

Licence to commit breach of, when presumed, 42. 

Against alienation, what a breach of, 42, 43. 

Assignment by operation of law no breach, 43. 

As by bankruptcy, ib. 

Unless expressly made a breach, ih. 

Or execution, ih. 

Entry for breach of, only by one in of same estate, 33, 

On breach of, landlord entitled to emblements, 43. 

JNot to assign whether broken by devise, lb. 

Whether by assignment by assignees of bankrupt, ih. 

Marriage no breach of, ih. 

Assignment by representatives is a breach of, sem., ib. 

Assigns includes them, 44. 

Condition not to assign in lease to a man and his assigns, ib. 

JSfot to assign, no relief in Chancery against forfeiture, ib. 

Not to assign, in assignment of whole interest in term, void, ib. 
Illegal, 325. See Illegality. 

CONDITION PPECEDENT, 

Promise to refer to arbitration may be a, 312. 

Of sale, difference between it and a warranty, 175. 

CONFESSION, 

On information, dispenses with proof, 684. 

CONSENT, 

Of obligee, required by bond, not limited to his life, 375. 

' Implied, to act done for one’s benefit, 311. 

CONSIDEPATION, 

Intrusting with goods may be a, 177, 191. See Bailment. 
Undertaking gratuitous service is a, when, ib. 

Colourable, 369. 



INDEX. 


885 


ONSIDEHATION — contimiecL 
Of marriage, when good, 27, 28. 

Only a valuable a good^ within 13 Eliz. c. 5 ; 9, 10. 

Of nature, or of blood, not good, ib, 

A trust implied from them, 4. 

A past debt is a good, within the Act, 2. 

Marriage is a valuable, 26. 

How far supports conveyance, against purchaser, 27. 
Inadequacy of, may prove conveyance voluntary, 20, 

Valuable within 27 Eliz. c. 4, what, 27. 

May be proved, though at variance with deed, 28. 

Inadequacy of, how far evidence of fraud, 29. 

Otherwise immaterial, 143, 371, 372. 

Executed or executory, distinguished, 140, 3 42. 

Executory, request implied, ib. 

Must move from the plaintiff, ih. 

His intervention sufficient, ih. 

When A. may recover from 0. money sent for him by B. to C., 
142, 143. 

Executed, if at previous request, supports promise, 142, 143, 
Voluntary courtesy not a sufficient, 139. 

Labour, at request, though fruitless, a, ib. 

So endeavour, at request, ih. 

When request may be implied, 144. 

May where benefit adopted and enjoyed, ih. 

Partial illegality of, avoids all the promises, 346. 

Mere moral obligation not a, 144. 

Promise after service at request, when a, 140. 

Difference between an executed and executory, ih. 

Adequacy of, not questionable unless fraud, 343, 309, 371. 

When ’exhausted by implied promise, 147. 

Maintenance of deserted child not a, unless at request, 145. 
Support of child not an implied, as against its father, 145. 

Where promise to pay not implied from request, 146, 3 47. 

Case of barrister, 146. 

Of exhausted consideration, 147, 148. 

Debt payable in proesenti not a, for promise to pay m futuro, ib. 
Parol gift without delivery, void for want of, 148. 

Though donee in possession, ib. 

Doing under compulsion what another bound to do, when a. See 
Contribution, Indemnity, Landlord and Tenant, Erincipal and 
Agent, Fartners, Surety, Wrongdoer. 

Forbearance to sue, a, 281. 

For guarantee, need not be in writing, 279. 

Settlement of disputed claims a, 306. 

Withdrawal of plea a, 310. 

Giving time to debtor, 308. 

Substitution of several for joint liability a, ih. 
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CONSIDERATION— con^m^^cd 

Not required for discliarge from contract, 310. 

Execution of void deed may be a, 350. 

Not required for deed, 372. 

Except in restraint of trade, ih. 

Patent ambiguity, as to, fatal, 282. 

Reasonableness of, when not in question, 372. 

CONSIGNOR AND CONSIGNEE. See Garner, Me, Stop 2 mrje 
Transitu, Bill of Lading, 

CONSTRUCTION, 

[The golden rule of, 7 H. of L. 619.] 

According to lex loci, when, 657. 

CONTRA PACEM, 

Allegation immaterial, when, 64 2. 

CONTRACT, 

Tendency should be to uphold and effectuate, 309. 

Of sale, property in goods when passes by, 148, 149. See Bale, 
When payment of price a condition precedent, 722, 735. 
Not to be performed in a year, 295. See Statute of Frauds, 
Under seal. See Deed. 

Consideration for. See Consideration. 

Exoneration from, may be oral without consideration, 310. 

To refer to arbitration, 31 2. See Arhitration, 

To serve for life, 377, 378. 

Previous usage between parties to, effect of, 559. 

Within Statute of Frauds. See Statute of Frauds, 

Illegal, 325. See Illegality. 

In restraint of trade, 356. See Trade, 

Entirety of a, 590. 

Foreign, construed by law of country where made, 657. ^ 

Privity of, not destroyed by assignment of lease, 779, 780. 

To break a contract with third person, may be valid, 348. 
Construction of, according to lex loci, 657. 

Procedure on, according to lex fori, ib. 

Limitation of time for suit, lex fori, ih. 

Made abroad, void there, void here, 659. 

Privity of, in case of lease, effect of on venue, 651. 

Want of, whether lex loci may cure, 661. 

Oral discharge from, without consideration, 310. 

To pay less than disputed claim, 205, 206. 

Whole not intended to be in writing, parol evidence, 284. 

Oral valid, where formal contemplated, when, 285. 

CONTRIBUTION. See Indemnity. 

Inter se by joint-contractors and co-sureties, 151. 

Right to, when it accrues, ib. 

Right to, under 19 & 20 Viet. c. 97 : 152. 

In Chancery solvent sureties contribute to whole extent, 151. 



CONTRIBUTIOiSr — continued. 

From co-partner, only levied in Chancery, 151, 152. 

When recoverable from representatives of co-contractor, 152. 

ITone amongst wrongdoers, 153- 
Qualification, ib. 

By persons employing another to work for their common benefit, 151. 
Case of lessee and under lessee, 156. 

COl^TRIBUTOBY NEGLIGEFTCE, 

Doctrine of, 264. 

CONVERSIOl^', 

In count for trespass, only aggravation, 121. 

Liability of bailee for, 225. 

CONVEYANCE. See Alienation. 

Lessor prepares and lessee pays for, 553, 

Generally purchaser prepares and pays for, ib. 

Void against creditors, 1. See Fraudulent Conveyance. 

Void against purchasers, ib. 

Secret, 14. See Bill of Sale. 

CONVICTION OB OBDEB OF JUSTICE OP PEACE. See In- 
formation. 

Summary, only under statute, 680, 685. 

Summary, when bad, 666, et seq. 

Quashed when other convictions for same offence, 666. 

Quashed when on face for offence not within jurisdiction, 675. 
Quashed for omissions, when, ib. 

Of two jointly for several offences, quashed, ib. 

When must be quashed before suing justices, 676, 677. 
Generally conclusive as to facts stated in, 675. 

Qualification, 689. 

Time for drawing it up, 679. 

Amendment of, 680. 

Forms of, given by 11 & 12 Viet, c, 43, ib.^ 681. 

Applicability of those forms, ib. 

Proceedings to, simplified, 681, 686, 687- 
Summary of provisions of the Act, ib. 

Defects and variances in proceedings, when not fatal, 680, 681. 
What had to be recorded in a, 681. 

What has now, ib. 

Facts entitling to, must, ib. 

Time and place of facts, ib. 

Must be under hand and seal, 685. 

Offence may be stated in words of Act, 683. See Offence. 

Void on face, no justification, 675. 

May protect justices before quashed, 672, 677. 

When quashed, though good on face, 690, et seq. 

May be good in part, 685. 

Application of penalty, when part of judgment, ib. 
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CONVICTION OR ORDER OF JUSTICE OF PEACE — continued. 
Amount of costs to be fixed in, 685. 

Error does not lie on a, 688. 

Certiorari only mode of quashing a, when, 688. See Certiorari. 
May be quashed on, if obtained by fraud, 698. 

Or if justices acted corruptly, 695. 

See Appeal^ Certiorariy Fraud, Mandamus. 

Form given for, to be strictly pursued, 084. 

May be quashed for want of jurisdiction, 689, et seq. 

Although good on the face of it, ib. See Certiorari. 
hTo mandamus to set forth facts to show such want, 689. 
Proceedings to summary, under Jervis’s Act, 680 — 687. 

Two convictions for same offence, void, 666. 

Several convictions for sale of bad meat, same day and place, 607. 
Cumulative penalty for several curses on same day, affirmed, 667. 

COPAPCElSrEES. 

Their case, 60. See Covenants. 

COPYHOLDS, 

Were not within 13 Eliz. c. 5 ; 23^ 

Are now, ih. 

Are within 27 Eliz. c. 4 j 29. 

Are within 32 H. 8, c. 34 ; 53. 

Mandamus to admit to, when granted, 239. See Mandamus. 

I:7or where Crown the lord, ib. 

Grantee of reversion on, an assign, 53. 

Lord of manor, refusal of to keep court, action for, 239. 

COEN, 

Growing, distrainable by statute, 390. 

Sheaves of, distrainable by statute, 394. 

' Loose, distrainable by statute, ih. 

COEPOEATIOISr (AND INCOEPORATED COMPANY), 

Francliise, when may vest in for benefit of individuals, 247. 

Ultra vires doctrine, 350. 

Bound by deed, if not prohibited from making it, 351. 

Prohibition, when implied, 352. 

What are conditions to validity of deed by, 352. 

When void on account of director being interested, ib. 

When breach of provisions, only breach of trust inter se, 352. 
Notice of terms of deed of settlement of, when presumed, 353. 

Compliance with, when to be presumed, ib. 

Notice to plaintiff of ultra vires, ih. 

Trespass against, 433. 

Liable for malicious injury, ib. 

For libel, ib. 

By-laws by, when void, 358. See Restraint of Trade. 

Deed, on face executed by directors without authority, void, 353. 
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COSTS, 

Of defence, wlien recoverable from tMrd party, 149, 150. 

When not, 353. 

Of conveyance, on whom fall, 653. 

In action against justices, 679. 

Of conviction, ejOfect of leaving blank for, 677. 

Amount of, to be stated on conviction, 685. 

CO-SURETY, 

Contribution from co-surety, when, 151. 

COUPONS, 

Promissory note with, whether negotiable, 477- 
COVENANTS, 

How to declare on, 588. 

1. Running with the landsy described, 51. 

2. With reversion, described, ib, 

1. By lessee, without mention of assign, to build a wall on 
demised lands, not binding on assign, 45. 

As to thing in esse, parcel of demise, bind assign, though 
not mentioned, ih. 

As to a thing to he newly done on land demised, bind assign^ 
if mentioned, 46. 

Collateral, do not bind assign, thou>gh mentioned, ih. 

Do not run with chattels, 47. 

Assign of lessee takes benefit of implied, 48. 

Do not run with easement, 69. 

Assignee by act of law takes benefit of running, 48. 

To repair, runs with the land, ih. 

Assignee of assignee of lessee may bring covenant, 49. 

So may assignee of the exor. or admor. of assignee, ih. 

So heir of assignee, ih. 

*By prior to sing in A.’s chapel : assign of A. may sue for 
breach of, ih. 

Coparceners, on partition between, with covenants, when 
assignee may sue on, 50. 

Por divine service in another’s chapel, will not lie for assigns 
of, ih,' 

As between landlord and tenant. 

Run with land, at common law, 51. 

With reversion by, 32 Hen. 8, c. 34 ; 51. 

Effect of that Act, ih. 

Leases not under seal, not within it, ih. 

What covenants within the Act, ih. 

Collateral to land, not, 53. 

Who assignees within it, ih. 

Copyholders are, ih. 

Assignee of part of reversion is, ih. 

Of reversion in part of land is, ih. 
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COVEITAIXTS — continued. 

As hetween landlord and tenant — continued. 

Of term in part of the land, 53. 

Decisions, ih. 

Of tenant from year to year, 54. 

Other cases, ib. 

Reversion must continue the same, ih. 

Effect of merger, met by statute, 54, 55. 

Effect of surrender and renewal, met by statute, 54. 
"What touch and concern land, so as to run, 55. 

All implied covenants, ib. 

"What express ones, ib., 56. 

Assigns not bound unless named, by covenants as to things 
not in esse at time of demise, ST. 

This resolution impugned in Minshnll v, Oakes, ib. 

Moore, 3 59, there supposed to be Spencer’s Case, ib. 

And to reverse the rule laid down in Coke’s report of it, ib. 
But semble, Moore, 159, a different case, ib. 

For decided in another court, ib. 

And upon 32 Hen, 8, c. 34, ih. 

Also Moore, 159, erroneous, semble, ib. 

BaUy V. Wells, cited against, confirms Spencer’s Case, ib. ■ 
Smith V. Arnold cited against it, no authority, ib. 

Lessee liable on express, after assignment over, 60. 

May be sued on, after, by assignee of lessor, ib. 

Or by lessor, ib. 

Quoere, liable after, on implied ones, ib. 

Lessor no right for breach after assignment by him, ib. 
Assignee not liable for breaches after assignment by him, ib, 
"With reversioner and stranger jointly, held to run with land, 61, 
Comments on W akefield v. Brown, ib. 

Covenayds not hetween landlord and tenant. 

Covenants ivith owner of the land, 62. 

Benefit of, runs with the land, ib. 

For title run, if relate, to the land, ib. 

The covenantor may be a stranger, 63. 

Raymond v. Fitch noticed, 63, 64. 

Covenantee must have the land at time of covenant, ib. 

The assignee must have covenantee’s estate, ib. 

Case of conveyance with power of appointment, ib. 

How met, 65, 

Covenants made by owners of land, 65. 

Whether they run with the land, 65 — 77. 

Explanation of the authorities, ib. 

Result, such covenants do not run, 7 6. 

Assign with notice may be bound by, in Chancery, ih. 

Distinction where covenant enures as a grant of an incorp. 
heredit. , 7 6, 
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COVENANTS — continued. 

Covenants not hetiveen landlord and tenant — continued. 

With what will ruD, 77. 

Not with personalty, ih. 

Not with rent, semble^ ih. 

V7ith tithes, ih. 

With incorporeal hereditaments, 78. 

With right of mining, quaere^ ih. 

With estates by estoppel, ih., eb seq. 

How assignee should plead, 80, 86. 

Discussion of authorities, ih, 

Eules of estoppel, 79, 80. See Estoppel. 

Assignee of life-tenant since dead, when may sue, 85. 

Not to sue, pleadable as release, 313. 

Express, bankrupt lessee liable on, 768. 

Unless assignees accept the lease, 791. 

What amounts to such acceptance, 793. 

Lessor may compel them to elect, 791. 

On refusal to take, bankrupt may surrender, ib. 

Bankrupt assignee liable on express covenants, 792. 

Case of lessee bankrupt having underlet, 792. 

Declaration in, on, 588. 

When covenant operates as a lease, 530. 

Liability on covenants, how extinguished, 313. 

To pay rent, lessee liable on, after acceptance of rent from 
assignee, when, 779. 

Why, 782, 787. 

Not liable in debt, for land the debtor, 781, 782. 

Not to erect mill on own land, vahd, 361. 

In restraint of trade, 356. See Bestraint of Trade. 

Illegal, 325. See Illegality. 

3?br quiet enjoyment, does not extend to acts of wrong- 
doers, 185. 

When implied, 160. 

Eor title not implied, 185. 

COW, 

Pawnee feeding, may milk, 188. 

CRANE, 

Liability for damage by defective, 205. 

CREDIT, 

To whom given, a question for jury, 27 4. 

Effect of having debited another in books, ih. 

CREDITOR. See Account and Satisfaction, Banker, Debtor, Execution. 
Conveyance void against, 1 — 24. See Fraiidulent Conveyance, 
Assignment in trust for, when binding on assent of one, 19. 
Agreement to take composition, when binds, 308. 
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CREDITOE — continued. 

Agreement to give time, wlien hinds, 308. 

Transferee of debtor, when held trustee for, 10. 
Marriage settlement, when void against, 20. 

CEIM. COK, 

Suit for, now only in Probate Court, 430. 

CROWN, 

Prerogative of, in cases of certiorari, 687, 688. 

Not bound by statute unless named, 687. 

Cannot delegate greater powers than has, 632. 
Certificate of, under sign-manual, not evidence, 408. 
Not bound by mere inception of execution, 451. 
Ofi&cer of, liability of, 664. 

CUMULATIVE, 

Penalty, when, 667. 

Remedy, when, 272, 273. 

CUPBOARDS, 

May be broken, to do execution, 05. 

CUR. ADV. YULT., 

Party dying during, judgment nunc pro tunCj 314. 

custodiA legis, 

Goods when in, 396. 

When so, not distrainable, ib. 

CUSTOM AND USAGE, 

When valid, though begun after Rich. I., 545. 

Instance of day of month, part of the custom, ib. 
Of market, 147. See Principal and Agent. 

General, of merchants, part of the law, 549. 

Existence of, how established, ib. 

Case in which evidence received of, ih. 
Question of, formerly left to jury, ib. 
Particular, evidence of, admissible, when, 549^ 

To explain written contracts, 539, et seg. 

To annex incidents thereto, ih. 

Though under seal, 539, 547. 

Principle, 546. 

Custom must be consistent with contract, 548. 
Test whether so, ib. 

Test whether evidence of usage excluded, 548. 
What not an incident, 556. 

When so admissible, 

1. In case of landlord and tenant. 

“ Tenant right,” 547. 

Away-going crop, 539. 

Foldage, 548. 

In-coming tenant and landlord, 549. 
In-coming and out-going tenant, ih. 
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CUSTOM AND V^AG'E-^continued: 

When so admissible — continued. 

Payment for fallows, 549. 

The custom must be of the country^ 549- 

2. In case of commercial contracts. 

Usage of trade when incorporated into, 549. 

To add terms, 550. 

To explain terms, ih. 

To show authority of agent, 651, 552. 

3. In other cases. 

Between manager and actress, 552. 

Between master and servant or clerk, ih. 

Between members of turf, 553. 

Between vendor and purchaser, ih. 

Statutory construction of terms not varied by, ih. 

Words of weight, measure, or numbers, ih. 

Of time, ik, 554, 555. 

Quaere^ where written lease not under seal, 55. ^ 

Not evidence to vary written instrument, 555. 

Instances of inadmissibility, ih. 

Bejected, to construe vague terms of general import, 559. 

Of place, when not binding without notice of, 560. 

Universal usage, general law not controlled by, ih. 

To dry nets on others’ land, 541. 

To turn plough on others’ land, ih, 

A custom is lex loci, 361. 

Of realm, not to be alleged in pleading, why, 220. 

Instances of, 555, 556. 

Case of party added to contract, by, 656. 

Term may be explained by, though not ambiguous, 558. 

Phrase having acquired peculiar sense in trade, ih. 

Evidence admissible to show that custom unreasonable, 560. 
Evidence of, 560. 

Effect of previous usage between parties, 559. 

Parol evidence, to exclude custom, inadmissible, 556. 

CUSTOMS, ... on^T 

OfiScer of, liability of, for refusing to sign biU of entry, 227. 

DAMAGE (AND DAMAGES), 

Action may be for a possibility of real damage, 241. 

In action for irregularity in distress, actual must be proved, 137. 
Injury imports a damage, when, 263. 

Damage without injury not actionable, 257. 

Instances of such damage. 

1. By groundless legal proceedings, 257. 

When such proceedings actionable, ih. 

2. By privileged communications, 258. 

What are such, ih., 259. 
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DAMAGE (AISTD DAMAGES)— cort^m'itcc?. 

3. By acts of self-defence against common enemjr, 259. 

4. By seduction of daughter, ih. 

ISTot actionable unless loss of service, ih. 

If in service of parent, actionable, ib. 

5. By offensive trade carried on near another’s house, 2G0. 

When actionable, ib., 261. 

6. By removal of support from adjacent land to house, 2G1, 
262. 

When such removal of support actionable, ib. 

Where negligent removal and no right of support, ib, 

7. By excavation in adjacent land draining plaintiff’s well, 263. 
By diverting underground stream, ih. 

Test of injury, ih. 

If injury, damage presumed, ib. 

Instances of this, ib. 

Special required where injury a public grievance, 264. 

When too remote to support action, 267. 

Remote when by wrong of third person, ih. 

Special, to support action for irregular distress, 137. 

In trover for goods sold, price unpaid to be deducted, 722, 

Action for, by causing death of relative, 260. 

For conversion of pawn, 204, 

In trover, 447. 

Special, must be the natural and legal consequence, 268. 

When too remote, 267, 268. 

Sickness by slander remote, 267, 268. 

Loss of friendship and board, a special, 268. 

Possibility of, may be a special, 241. 

DANBY, 0. J., 

After removal from Bench, practised at bar, 184. 

Restored to Bench, ih. 

DAISTGER, 

Damage by incurring, with notice of, when actionable, 265. 

DATE, 

Impossible, when rejected, 686. 

DEATH, 

Action for causing, by negligence, 260. 

DEBT. See Accord and Satisfaction, C'i editors. 

When not extinguished by loss of pawn, 188. 

Liability of lessee in, after assignment, 774, 781. 

Payable now, not a consideration for promise to pay infuturo, 147. 
May be assigned, 820. 

Lessee not generally liable in, after land gone, 781, 

Assignment of a, 820. 

By crown, ib. 
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DEBT — continued. 

Action in name of assignor, 821. 

Diacliarge from, 309, 

When extinguished by seizure under fa. 449. 

For rent when not against tenants after assignment by, 781, 782. 
DECEIT, 

Action of, 165. See False Eepresentation, Warranty. 

DEOLARATIONT, 

Count for rejecting vote, 227. 

In cove Dan t, 588. 

DSCLAEATIONS, 

By deceased, when evidence, 290. See Entries. 

DECISION,” 

Dismissal of appeal for want of j urisdiction, when a, 678. 

DEED. See Fraudulent Conveyance. 

Of separation, when void against creditors, 19. 

Is not within Statute of Frauds, 286. 

Was the usual form of agreement, 807. 

Liability under, how discharged, 313, 314. 

Equitable defence where action on, against faith, 313. 

Parol extension of time for performance of, ih. 

No estoppel against plea that, void, when, 367. 

Only part entitling to recover, need be set forth in count, 588, 
When enough to set out covenant sued on, ih. 

Of settlement of co., presumed notice of terms of, 353. 

Lost or burnt by accident, evidence of contents of, 830. 

Of trust for creditors, when valid, 19. 

Licence no legal defence to action on, 313. 

Accord and satisfaction, before breach, no plea to action on, ih. 
Payment after breach, no plea to debt on, ih. 

Payment after day, was no legal defence, ih. 

Otherwise now by 4 Anne, c. 16, ih. 

Simple contract in release of, an equitable defence, ih. 

Joint, whether void by statutory disability of one party, 354. 

Of separation, void against creditors. See Fraudulent Conveyance, 
Yoid against purchasers, 6, et seq. , 24, et seq. 

Illegality of, pleadable to action on, 325. See Illegality. 

When illegal, 326, et seq. See Illegality, 

Alteration of, 834, et seq. 

Alteration of, presumably before execution, 863. 

DEEP, 

When distrainable, 394. 

Action of waste for feeding (!), 395. 

DE INJUEIA. See Joinder of Issue, New Assignment. 

Beplication of, described, 124. 

Joinder of issue, substituted for, ib. 
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DEEAMATIOK, 258. 

See Frivileged Communications. 

DELAY, 

Of Court, Court does not suffer parties to be injured by, 301. 

DELIVERY. See Fraudulent Conveyance. 

Of negotiable instrument, or cash, when passes property, 468. 

Gift without, void, 148. 

Sale without, passes property, when, it., 149. 

To carrier, where it may be, under Carriers’ Act, 211. 

DELIVERY ORDER, 

Effect of, and of transfer of, 754. 

DEMAND. See Accord and Satisfaction^ Exoneration. 

Of admission before breaking doors, 97, 

DEMURRER, 

Special, abolished by C. L. P. Act, 1852 ; 124, 

Same construction on, as on motion in arrest, 621. 

Plea not demurrable for generality, ib. 

Or for mixed statements of law and fact, ih, 

DEPARTURE, 

Replication of tresp. ah inity not a, 137. 

DEPOSIT, 182, 198. 

See Bailment. 

DEPOSITIONS, 

Of infidels when in evidence, 399. See Wit^iess. 

Under commission, of believers in Gentoo faith, received in evi- 
dence, 398. 

Taken beyond sea, when evidence, 409, 

DE PROPRIETATE PROBANDA, 

Writ of, for sheriff, 446. 

DESCRIPTION, 

Literal proof of matter of, required, 606. 

Distinguished from averment, ih. 

Of thing, when a condition of sale, 137. 

DETINUE, 

When lies for goods distrained, 136. 

DEVISE, 

Qucere a breach of condition against assignment, 43. 

DILIGENCE. See Negligence. 

Different degrees of, required from bailees. See Bailments 
DIRECTOR, 

Of company, when and to whom liable for false report, 168. 
DISCHARGE, 

From liability, modes of, 309, 

Prom liability, oral, without value, 310. 

Rules as to, ih. 
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DISSOLUTIOISr, 

Of partnership, notice of, 856. 

Deed of, when void against creditors, 20. 

DISTANCE, 

Mode of measuring, 371. 

DISTRESS. See Landlord and Tenant^ Bent. 

Doors may he opened to make a, 96, 97. 

May not be broken, 94. 

Barn or outhouse may not be broken to make a, 95. 

Bailiff ejected while distraining may break doors to re-enter, ib. 
Abuse of right of, made it a trespass ab initio^ 136, 138. 

When does not, 137. 

In case of landlord, ih. 

On distress for poor-rates, ih. 

Highway rates, ih. 

Public health rates, ib. 

Omitting to appraise before sale, case for, ib. 

Remaining in possession beyond five days, trespass^ ib. 

Unlawful detention of goods, not a trespass ab initiOy 138. 
Irregularity in, form of action for, 137. 

Effect of power of, for interest of mortgage, 531. 

Cannot be of things demised, 387. 

After the tender on the land tortious, 135. 

Tender after, and before impounding, detainer only tortious, ib. 
Tender after impounding, bad at common law, ib. 

Tender within five days of taking, detainer tortious, ih. 

Tender without expenses, after warrant but before execution, 
good, ib. 

How to recover goods after return irreplevisable, 136. 

In action for irregularity in, damage must be proved, 137. 

Tenant threatened with, by superior landlord may pay the rent, 156. 
Demand of rent, a threat of, when, 157. 

Rent paid under, when recoverable from party primarily liable, 
156, et seq. 

Things absolutely privileged from. 

1. Things annexed to freehold, 387, 390. 

Why privileged, 387. 

Fixtures privileged, 390. 

Machinery, fixed, when not privileged, ib. 

Growing corn, 390. 

Other growing product, what, ih. 

2, Things delivered to a person in the way of trade, 387, 390. 

Meaning of in the way of trade, 392. 

Instances of, 388, 392. 

Why privileged, 388. 

Materials delivered to be worked up, exempt, when, ih. 
Machinery to work with, when not, ib. 
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DISTRESS — continued. 

Things absolutely privileged from — continued. 

3. Things ^oMch cannot he restored in the same plight^ 387. 

Sheaves of corn, dc., not privileged, 337. 

Provision of statute as to, 394. 

Semhle, must be sold within five days, ib. 

4. Things in actual use, 387, 390, 394. 

Why privileged, 394. 

5. Animals ferce natures, why, ih. 

Beer, when exempt, 394, 395. 

Queers dog, 395. See Dog. 

6. Things in the custody of the law, 396. 

Property distrained damage feasant, ih. 

Or taken in execution, ih. 

Things privileged suh modo. 

1. Beasts of the plough and instruments of husbandry, 387. 

What beasts are such, 396. 

Exception, in case of poor-rates, ib. 

Why privileged, 388. 

2. Impilements of trade or profession, 385. 

Implements of trade in actual use, why, 385, 389. 

3. Beasts which improve the land, ib. 

Privileged, if there be other sufficient distress, 396. 
Unless that other distress be growing crops, ib. 

Or things only distrainable by statute, ib. 
Stranger’s goods on land with consent of landlord, exempt, 397. 
Stranger’s goods cannot be taken under County Court warrant, ih. 
Landlord not bound by his notice of, 561. 

Notice of, must be in writing, ib. 

Notice of sale under, day for payment, surplusage in, ib. 
Effect on, of bankruptcy, 459. 

Excessive, no action for, when, 263. 

Case where tenant under covenant to use the goods, 397. 
BISTRIBUTABLE AVERMENT. 

See Next head. 

DIVISIBILITY, 

Of issue, 125, 603, 604, 

On traverse of prescriptive right, ih. 

Larger right claimed, must include that proved, 605. 
On plea of payment, ih. 
of set-off, ih. 

Effect of severed verdict, 604. 

Of allegations in trespass, 605, 606. 

Saves new assignment, when, ih. 

Of contract within Statute of Frauds, 300. 

Of contract, in part illegal, 345, 346, 370, 376. 

One illegal consideration, whole promise void, 346, 

Of conviction, when part bad, 685. 
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DIVIDEND WARRANT, 

Whether negotiable, 4*78, 480. 

DOCK, 

Liability of owner for damage to ship, 205. 

DOCK WARRANT, 

Whether negotiable, 477, 

DOCTOR, 

Right of action of, for fees, 146. 

DOG, 

Whether distrainable, semhle^ is, 395, 396. 

Trespass for, not laying it as tame, 395. 

Trover for, ih. 

Whether ^^fercB nahircBy^ 396. 

Held to be vermin, by Mio% J., ih. 

Not a subject of tithes, ib. 

Larceny, could not be of, at common law, ih. 

Battery in defence of your, justifiable, ih. 

Liability of carrier of, 271. 

DONKEY, 

Case, the, 265, 

DOORS. See Rouse, Sheriff. 

May be lawfully shut in sheriff’s face, when, 88. 

Outer, may be broken to execute process, when, 89, 93, 94. 
Inner, may be broken to execute process, 95. 

Without demand of admission, 97. 

Breaking of, by sheriff, what a, 97- 

DORMANT PARTNER, 

Liability of, 856. 

DRAFT ON BANKER, 

Negotiability of, 477. ^ 

DUPLICATE, 

Pawnbroker’s, larceny of, 204. 

« DUTY,” 

Thereupon it became his ” surplusage, 622. 

DWELLING HOUSE, 88. 

EAGLE’S EYES, 

Court wiU not always look with, 419. 

Will not to spy variance after verdict, 422. 

EASEMENT. 

See Covenant, Divisibility. 

EJECTMENT, 

Venue local in, why, 641. 

Change of venue in, 656. 

When entry may be made without bringing, 115. 

Defence of lessee before mortgage, ats. mortgagee, 525. 

Z 
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EJECTMENTT— co-wimwei. 

By mortgagee, 523. 

Plaintiff must recover by strength of own title, 318. 

Sheriff may break house, to deliver possession in, 89. 

ELECTION. See Mortgagor and Mortgagee, 527. 

Once made, cannot be retracted, 40. 

By tenant, to deduct from rent, 144, 163. 

To be made in reasonable time, 794. 

By assignees, to take bankrupt’s lease, 789, et seg, 

ELEOTOB, 

Action by, for rejection of vote, 227, et seq. 

Not, where not entitled to vote, 257. 

Bight to vote for county, original and inseparable from freehold, 
244. 

Eor borough, annexed to tenure, 245. 

EMBLEMENTS, 

Occupation in lieu of, 645. 

Tenant for years not entitled to, ih. 

Bight to, on entry for forfeiture, 43. 

ENTIBETY. See Divisibility. 

ENTBIES, 

By persons deceased, are evidence on proof of handwriting, 

1. If against interest, 290. 

2. Or, m the course of business, ib. 

The latter only of facts which bound to enter, 292. 

The former of all facts connected with the matter, ib. 

The date of the latter must be proved, ih. 

Cases of inadmissibility of, 295. 

ENTRY, 

Bight of, may be enforced by peaceable, 115. 

■Without ejectment, ib. 

Criminal liability for forcible entry, ib. 

For a forfeiture, what sufficient, 39. 

Estate beginning with livery only determined by entry, 37. 
EQUITABLE DEFENCE, 

Discharge from specialty, by simple contract, 313, 

Agreement to refer, semble, not an, 312. 

Agreement to suspend light of action, whether an, ib. 

EQUITABLE MOBTGAGE, 

When a breach of condition in lease, 43. 

By pledging title-deeds, 203. 

EQUITY, 

Will not relieve, against forfeiture for breach of condition, when, 44, 
Notice taken of an, at law, 821. 

The law merchant a system of,” 822, 

Of statute liability by, 135, 
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EQUITY OF BEDEMPTIOlSr, 

Assignee of, iias no legal rights, 203. 

EBBOR, 

A writ of, right, 269. 

Ex> dehito justitice, 688. 

Except in treason and felony, 269. 

Does not lie on conviction, 688. 

Amendment after proceedings commenced in, 603. 

ESCAPE, 

Betaking on, 97. See Sheriff, Arrest. 

Action for an, against sheriff, 263. 

ESTOPPEL, 

Nature of an estoppel, 81. 

Estate by, fed by an interest becomes one in interest, 79. 

None in case of eviction by title paramount, 81. 

When none against pleading that deed void, 367. 

None where truth appears by the same instrument, 79. 

None where pleadings disclose the truth, ib. 

None against denying particular estate laid in lessor, 80. 

Unless according to terms of lease he has that estate, 80, 
Against lessee, though lessor’s title does not appear, ib. 

Assignee of reversion by, may sue on covenants, ib. 

Though assignment discloses want of title, 79. 

Covenants will run with an estate by, 78, 

How to declare in action by assignee of estate by, 80. 

Estate by, passes to heir, assignee, or devisee, 81. 

EVIDENCE, ^ee Joinder of Issue. 

The best must be given that nature of thing will admit of, 
409. 

Parol. See Parol Evidence. 

Hearsay. See Hearsay Evidence. 

Entries by deceased against interest, 290. 

Entries by deceased in course of business, ib. 

Presumption against party withholding evidence, 323. 

Opinion, when, 490, 509. See Witness. 

When not, 509. 

Of custom, to explain, <fec., written instrument, 539. See Custom. 
What sufficient, of request, 147. 

Parol inadmissible to vary written instrument, 281, 282, 554. 
Exception, when to rebut fraud, 28, 355. 

Inadmissible to explain word defined by statute, 553. 

Variance between, and pleadings. See Variance. 

In action against carrier, 220, 221, 223, 517. 

Judgments concluaive in, of facts stated in, 676. 

So conviction, 675. See Conviction. 

Conviction when bad for want of, 692. See Conviction. 

Gross negligence may be evidence of fraud, 487. 
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EXCESS, 

Of authority, <fec., when to be new assigned, 12?. 

When to be replied, ih. 

EXCHEQTJEB, 

Proceedings on revenue side of, amendable, 612, 613. 

Special demurrers not allowed there, ih. 

EXCHEQUEB BILL, 

Whether negotiable, reference, 478. 

EXECUTED AND EXECUTOBY. See Consideration. 

EXECUTION. See Banlcruptcy^ Fraudulent Conveyance. 

Intent to defeat, does not avoid sale, 19. 

To defraud creditors, void within 14 Eliz, c, 5 ; 20. 

When good, though by trespass, 99. 

Things taken in, not distrainable, 396. 

Entirety of an, 440, 443, 446, 449. 

Debt discharged by seizure under /ct., 449. 

Plaintiff dying after seizure in, sheriff must sell the goods, ib. 

Error, no supersedeas of, 450. 

Sale in, not avoided by reversal in error, ih. 

Writ of, delivery of to sheriff, when goods not bound by, 451. 
Crown not barred by inception of, ib. 

After act of bankruptcy, when void against assignees, 435, 441. 
Seizure on fi. fa. without notice of act of bankruptcy, sale after 
notice, void, 435. 

Seizure and sale without notice, before commission, held void, 
ib. 

Before fiat, &c., valid, ib. 

When rendered valid by Act, 454, 455. 

Provisions of the Act set out, ih. 

An act of bankruptcy not protected by, 456. 

When may be by bill of sale, 455. 

For over 5 Oh must be by auction, when, ih. 

Procured by bankrupt, an act of bankruptcy, 456. 

Seizure before act of bankruptcy, sale after^ with notice, valid, ib. 
Void only against assignees, subsequent one when valid against 
them, ib. 

Bond fide executed,” meaning of, in the Act, ib. 

Befers to conduct of the creditor, ib. 

Xotice ” of act of bankruptcy, to whom, ib. 

To sheriff or officer, insufficient, 457. 

To assignee of sheriff, insufficient, ib. 

Fawcett v, Fearne explained, 457, 458. 

What sufficient, 458, 459. 

When house may be broken to levy, 88. See House, Sheriff. 

When an act of bankruptcy, 460. 
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EXECUTION — continued. 

Wliat fixtures may be taken in, 390. 

Liability for arrest for more than due, 25 T, 258. 

EXECUTOR AND ADMINISTRATOR, 

Ratification by, 322. 

Conveyance by, when void against creditors, 23. 

When property conveyed by, assets, ih. 

When may sue, as assigns,” 49. 

Debt maintainable against, 378. 

Not bound by condition against assignment, when, 43. 

Are assigns, ib. 

Executor de son tort, an assign, 44. 

EXETER, 

Custom of, for sale of horse at livery eating more than worth, 109. 
EXONERATION AND DISCHARGE. See Accord and Satisfaction. 

1. From claims not under seal, 310. 

By oral waiver before breach of contract, ib. 

Without consideration, ih. 

For less than agreed, ib. 

Unliquidated overdue claim, by payment of less, ib. 

So uncertain and disputed overdue claim, ih 
Liquidated overdue, by payment of different thing, ib. 
Negotiable instrument, ib. 

Of third person, ib. 

By substitution of several for joint liability, ib. 

On bill of exchange or note, before due, by oral waiver, ib. 

Overdue, by oral waiver, ib. 

By act of third person, though claim liquidated, ib. 

By payment by third person, 311. 

Assent of debtor, whether required, ib. 

By composition with creditors, ib. 

By substitution of another as debtor, when, ib. 

By promise accepted in satisfaction, ib. 

Distinction, ib. 

By executory accord, whether, ib. 

By covenant not to sue, 313. 

2. From claims on insiyrumcnts under seal. 

Could not be by accord and satisfaction before breach, 313. 

Nor after, unless sounding in damages, ib. 

Payment on day and acquittance, when required, ib. 

Effect of C. L. P. Act, 1854, as to contracts for exoneration, 
&c., of, ib, 

EXPULSION, 

From house, 115. See Aggravation, New Assignment. 

In trespass to house, may be a distinct wrong, 128. 

EXTENT, 

After seizure under ji. fa., when good, 451. 
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EXTIISTGUISHMEIXT, 

Of liability on covenant, 313. See Deed. 

Of debt by seizure under fa., 449. 

By alteration of instrument, 831. 

FACTOR, 

Signature by, effect of, 286. 

Principal bound by sale by, 759. 

Principal bound by pledge by, when, ih., 760. 

Principal when bound by acts of, under 5 & 6 Yict., c. 30 ; 760. 

Provisions of that Act, ih., 765. 

Usage to sell in own name, 551. 

FALSE IMPRISONMENT, 

In colony, action against governor of, for, 623, et seq. 

Under process, where defendant must justify, 433. 

When plea of not guilty sufidcient, ib. 

FALSE PRETENCES, 

Indictment for, conviction for larceny, 609. 

FALSE REPRESENTATION. See Warranty. 

Seller not liable for, unless warranty or fraud, 165 — 168. 

When fraudulent, ib. 

False representation distinguished from warranty, ih. 

Ingredients of action for the former, ib. 

Scienter, 167. 

Proof of fraud, ib. 

The very words need not be set out in declaration, ib. 

Actionable, though not to plaintiff directly, 168. 

Literally true may be actionable, 168. 

Of agency, action for, 169, et seq. See Frincipal and Agent. 

As to ability, character, &c., 171 — 175. 

Effect of, on demise, 175. 

By seller, of nature of goods, when a condition of sale, 175. 
FATHER, 

Liability of, for maintenance of deserted child, 145. 

Promise to repay for, when implied, 146. 

Not liable for son’s debts, 146. 

How far bound to support child, ib. 

Future maintenance of it a consideration, ib. 

FELON. See Carrier, Indictment. 

When house may be broken to arrest, 99. 

Suspicion will not justify breaking, ib. 

Conveyance after felony, when valid, 5. 

Compounding felony, illegality of, 325, 342. 

FERRY, 

Carriers by, liability of transit, 208, 221. 

FI. FA. See Execution. 

Delivery of,* to sheriff, when does not bind goods, 451, 
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FICTION OF LAW, 

In fictione juris sem 2 )er suhsistit ceguitas^ 155. 

In trover, 446. 

delation to act of bankruptcy, 435. 

Teste of writs, 643, 442. 

Of law, when not to be contradicted, 643. 

When it may be, ib. 

As to date of writs, when may not, 643. 

Ah to venue, 623, 645. 

FINDER, 

Discoverer, when not a, 31. 

Not a bailee, ib. 

Trover by, ih. 

Appropriation by, when criminal, ih. 

FIRE, 

Deed burnt with house, parol evidence of its terms, 830, 

Damage by, when actionable, 262. 

Pawnbrokers’ liability for damage by, 204. 

Carrier by sea not liable for loss by, 218. 

* When held liable for, ib. 

Liability of bailee for loss by, 179. 

FISH, 

Liability of carrier of, 271. 

FIXTURES, 

Within Bills of Sale Act, 15. 

Not distrain able, 390. 

May be taken in execution, what, ih. 

Right of landlord to, on forfeiture, 43. 

FORCIBLE ENTRY, 

Under title, no cause of action, semble, 115, 144. 

FOREIGN ATTACHMENT, 

Against buyer does not defeat stoppage in transitu, 756. 

FOREIGN INSTRUMENT, 

When liable to probate duty here, 483. 

FOREIGN LAW. See Assault. 

Transitory causes of action decided here according to loci 657. 
Distinction in case of contracts, ib. 

Mode of procedure according to lex fori, ib. 

Instances, i5.,'658. 

Statute of Limitations when lex fori, 658. 

Statute of Frauds, s. 4, held lex fori, 661. 

May extinguish cause of action, 658. 

If only bars remedy, no bar to action here, ih. 

Arrest maybe here, though no right of, where debt contracted, 658. 
Evidence, rules of, rejected here, 661, 

Case of real property, ih. 

Locus regit actum, a canon of jurisprudence, 662, 
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POEEIGN LAW — conf/mued. 

Whether contract by British subject abroad to do act lawful there 
and unlawful here, enforceable here, 662. 

Semhle, not, ih. 

As to party to action, when binding here, 659. 

Distinction when as to where applies ad valorem contractas,^’ when 
ad modum actionis mstititendce,^’ 658. 

Means of proving or ascertaining, 639. 

FOEEEITUEE, See Condition, 
iSTot favoured in law, 36. 

EOEGEEY, 

A misdemeanor at common law, SOT. 

FOEMS, 

Of action not entirely abolished, 434. 

FOENIOATIOXr, 

Bond for payment for future, void, 344. 

In consideration of past, good, ib. 

Though future intended, ih, 

FEAUD, 

Judgment obtained by, and not set aside, may be impugned in 
collateral proceedings, 698. 

Avoids all judicial acts, ecclesiastical or temporal, ib . 

Fraudulent conveyance clad with trust, 2. 

‘‘Badges of^^ on assignment, ih. 

Abhorred by law, 5. 

Vitiates everything, 817. 

Statutes against, liberally construed to defeat, 5. 

Statute of Frauds, not to be made a means of, 504. 

Action for, when lies, 165. 

Conviction obtained by, to be quashed, 695. 

So, where maid j/ide judgment, 698. 

Must be pleaded specially, 354. 

Estate obtained by, when not avoided by, 8. 

Lease without rent void against prior fraudulent lease, ib. 

Intent to defraud, what such under 27 Eliz. c. 4 ; 25. 

Notice of, to holder of bill, 487. 

FEAUDS, STATUTE OF. 

See Statute of Frauds, 

FEAUDULENT CONVEYANCE, TEANSFEE, OE GIFT, 

1, Void against creditors, and others, 13 Eliz. c. 5 ; 1 — 24. 

Assignment in consideration of debt, without change of pos- 
session, void, when, 1. 

Assignment void, if not ho^id /de and for good consideration, 2, 45, 
Not bond fide, if subject to trust, ih. 

Trust implied, where consideration only of nature, 4. 
Consideration of nature insufficient, 3. 

After indictment, to defeat the crown, void, 5. 
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FRAUDULENT CONTEYANCE, TRANSFER, OR GWI—^onthiued. 
‘‘Badges of fraud,” what are, 2. 

Good consideration, what, 3 — 5. 

Fraud, a question for jury, 13. 

Presumption of, from continuance in possession, 11. 

From joint possession of debtor and assignee, 12. 
May be rebutted, how, 13. 

By notoriety of transfer, ib. 

By provision for continuance in, 13, 14. 

By impossibility of transfer of possession, 17. 

Good as against parties to, ib. 

And all but creditors or bond fide purchasers, ib. 

Transfer in preference to a particular creditor, not a, IS. 
Unless only a shield to debtor, ib. 

Or fraud and contemplation of bankruptcy, 18, 19, 20. 
Execution, with intent to defeat sale, valid, 19. 

By one charged with felony, void against crown, when, ib. 
Separation deed, when a, ih. 

Marriage settlement, when a, 20. 

Sale for annuity to wife, when a, ib. 

Deed in trust for creditors, when a, 19. 

Execution, when a, 20. 

Deed of dissolution of partnership, when a, ib. 

Voluntary conveyance not necessarily a, 22. 

Future creditors, conveyance void against, when, 22. 

Though debtor not insolvent at date of, 21. 

By heir, void, as against intestate’s creditor, 23. 

By personal representative, when property assets, ib. 

By, since deceased, when assets, ib. 

Penalty for, 23. 

Parties entitled to, ih. 

Of copyholds y within 13 Eliz. c. 5, ib. 

Of choses in action within 13 Eliz. c. 5, when, 23, 24. 

13 Eliz. c. 5, generally only applies to things leviable in execu- 
tion,, if). 

2. Yoid against purchasers (27 Eliz. c. 4) ; 6^ 24 — 27. 

"Valid against grantor, ib. 

Lessee, without fine or rent, not a purchaser^ 8. 

Furchasery not such, unless for value, ib. 

Issue advanced in consideration of nature, not such, 9. 
Voluntary conveyances are, 25. 

Though purchaser had notice of, ib. 

Conveyances with power of revocation, are, when, ib. 

Though the power be future, 6. 

With powers to mortgage, when such, 25- 
"With powers to lease, ib. * 

With powers to be exercised with others’ consent, not, ib. 
Unless they be under control of settlor, 25. 
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FRAUDULENT CONVEYANCE, TRANSFER, OR Ql-FT^conthmed. 
A will is a voluntary conveyance, 26. 

Conveyance for inadequate consideration may be such, sem., ih, 
Furcliasers, who are, ih.^ 25. 

A mortgagee is a, ih. 

Lessee at rack rent is a, 26. 

Purchaser under settlement, when, ib. 

Judgment creditors, not, 26. 

Purchaser from heir of voluntary grantor, not, ih. 

From devisee of voluntary grantor not, ih. 

BurreVs Case explained, 27. 

Proviso in 27 Eliz. c. 4, in favour of bond fide purchasers, ib. 
Who such, 27, 28. 

Inadequacy of consideration, how far material, 29. 
Copyholds are within 27 Eliz, c. 4 ; 29, 

Equitable interests are, ib. 

Personalty, not, ib. 

Endowment of a charity, not, 29. 

3. Yoid against assignees in bankruptcy, 20, 21. 

Three classes of, ib. 

By bill of sale, <feo., 14, 17. See Bill of Sale. 

Sheriff, with notice of the fraud, bound to levy, 24. 

FRAUDULENT PREFERENCE, 

What is a, 21. 

Yoidable by assignees of bankrupt, 455. 

Not after sale before hat to bond fide purchasers, ib. 

“FREE ON BOARD,” 

Effect of, 753. 

FREEHOLD, 

Things annexed to, not distrainable, 390. 

May be taken in execution, ib. 

FREIGHT, 

Liability of party receiving cargo for, 481, 482. 

When receipt by, on claim under bill of lading, ib. 

Lien for charter freight, 759. 

GABBETS, 

Liability of owners of, 219. 

GAME, 

Killed by trespassers, belongs to landowner, when, 317. 

GAMING, 

Law against, avoids bond, 344. 

Consideration, avoids contract, ib. 

Plea of, must show what the game was, 341. 

GAS, 

Damage by explosion of, when not actionable, 262. 

GAZETTE, 

Notice of dissolution of partnership in, when sufficient, 856. 
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GIFT, 

Fraudulent, 1. See FrawMlent Conveyance. 

Of chattels, by parol without delivery, void 148 
GOODS, 

Mortgage of, may be without deed, 204. 

GOVERNMENT, 

Officer of, doing wrong under order of, Uable to action, 664 
GOVERNOR, 

Of colony, extent of his exemption from liability, 63'r. 

Of J amaioa, action against for false imprisonment, 641. 

Of Gibraltar, for execution of sentence confirmed by, ib. 

Of colony, viceregal character, no plea to debt, 662. 

Qncere, liable to civil process while resident in the colony, ib. 

GRANT, 

Implied a warranty, oO. 

Qucere^ does it now^? 158. 

Does not in case of freehold, 51. 

Covenant may enure as a, “TG. 

By crown to unincorporated burgesses to elect members of parlia- 
meat, void, 245. 

GRATUITOUS, 

Service, 139. See Consideration, 

Agent, or bailee, liability of, 178, 193 — 196. 

GUARANTEE. See Statute of Frauds, 

Avoidance of, by alteration, 835. 

When a continuing one, 282. 

Within fourth section of Statute of Frauds, must be in writing, 
274. 

What promises fall within that section, ih., 275. 

What must appear in writing. See Statute of Frauds, 

Where parol evidence admitted to explain. See ib. 

As to character, (fee., I7l — 175. See Lord Tenter den's Act, 
GUEST, 104. See Innkeeper, 

HARDWICKE, LORD, 

Decisions of, ih reported, 739. 

HAWKINS, 

Error in Pleas of Crown as to Jews, 399. 

HEARSAY EVIDENCE, 

Entries in books by deceased, 290. See Entries, 

Parol declarations by deceased, admissible, when, 295. 

HEIR, 

Conveyance by, when void against ancestor’s creditors, 23. 

Of assignee may bring covenant, 49. 

Mandamus for, against lord of manor, 239. 

HIGH SEAS, 

Action against alien for injury on, 657. 
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HIGHWAY KATE, 

Irregularity in distress for, 13T. 

HIKING. See Bailment, 

Kinds of goods, 197? 198. 

HOMICIDE, 

In defence of house justifiable, 89. 

In self-defence, or by misfortune, was felony, ib. 

HOKSE, 

In Lincoln’s Inn Fields, the case of, 424. 

Pawnee of, feeding, may use reasonably, 188. 

Lender of, duty of, to disclose vices of, 226. 

Hirer of, when liable for damage to, by doctoring it himself, 200. 
Liability of carrier of, 213, 217. 

HOTEL. See Innlceeper, 

HOUSE, 

Might of support for, from other’s land is prescriptive, 319. 

When right not be laid in declaration, ib, 

, When must, ib. 

Action for negligent removal, though no prescriptive right, ib. 

For removal, where subsidence not by weight of house, ib. 
Kight of support from house to house, 263. 

Offensive trade near, action for, 260. 

Only justifiable by prescription, semble^ 260, 261. 

Support to, action for removal of, 261. 

I)omm sua unicunque tutissimum refugium, 89. 

Extent of maxim, 93, 95. 

Not to separate outhouse, 94. 

As to arrests, only to those made in first instance, 98. 

Killing in defence of, when justifiable, 89. 

Assemblage to defend, lawful, 89. 

‘‘ Every man’s house his castle,” 88. 

Only a castle for self and family, 93. 

What is a man’s, 95. 

Sheriff must not break, without notice of process and previous re- 
quest to open, and refusal, 89, 90. 

May break, to deliver it in execution, 89. 

May, after request, &c., to execute Crown process, ib. 

To arrest for felony, or on suspicion of, 90. 

Doors open, may enter to do execution, 91. 

Must not break into, to execute civil process on defendant, 92. 
May, after request, to execute process against another, 93. 
Trespass if neither defendant nor his goods are there, 94. 
Unless defendant residing there, 96. 

Or breaking by inducement of occupant, ib. 

May break inner doors without demand, 97. 

Abatement of, as a private nuisance, 8. 

Occupied, when may be pulled down, 131. 

In trespass, expulsion from, only aggravation, 115. 
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HULL, J., 

His unfortunate exclamation, 365. 

HUKDREDERS, 

jN'ot necessary on a jury, 652. 

HUSBAND AND WIFE, 

Action for enticing away wife, 256. 

Agreements for separation, when void, when valid, 343. 

Wife may plead non est factum, 340. 

IDEM SONANS. See Name, 

IDENTIFICATION, 

Of passengers with driver, qtia negKgence of latter, 266. 

Of child with attendant, qud. negligence of latter, 26'r. 
IGNORANCE, 

When a defence to action for unlawful act, 450. 

When no defence, 154. 

ILLEGALITY, 

By statute and by common law, no distinction between, sem., 334. 
Of contract to pay for not committing a crime, 336. 

Of contract tempting to breach of law, ih. 

Of consideration pleadable to action on deed, 325. 

Though inconsistent with terms of deed, 341. 

Though bond good on face, 338. 

Examples of deeds illegal at common law, ih., 342. 

Deeds against public policy, ih. 

For compromise of offences, ih. 

When compromise lawful, ib. 

For withdrawal of opposition to railway line, ib. 

For future separation of husband and wife, 343. 
Separation deed, when lawful, ib. 

For immoral consideration, 344. 

Must be pleaded specially, 354. 

Plea of, must show it with certainty, 341, 353. 

Bonds illegal by statute, instances, 344, 345. 

Bond contrary to policy of act void for, 345, 

Yoid condition of bond does not avoid other conditions, 346. 

Unless by terms of statute, ib. 

Distinction between wid and illegal, 346. 

One illegal consideration avoids a contract, ih. 

Penalty implies, ib., 347. 

Test whether act iraperative or directory, 353. 

Directory, though without remedy for disobedience, instan ce, 
354. 

Of promise to reward for endeavour to get pardon, 139. 

By relation, none in case of contracts, 348. 

Of one contract when vitiates a subsequent one, 348. 

Execution of contract may cure, ih. 

Contract when void for past illegality, 348. 
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ILLEGALITY — continued. 

Covenant to let wife live as unmarried, when not void, 34,4 
Bridges v. Fisher considered, ih. 

Making a void deed when a good consideration, 350. 

Doctrine of Ultra vires explained, 350. See Corporation. 

Contracts not against known rules of law to be supported, ih. 

Of contracts in restraint of trade, 356. See Bcstraint of Trade, 

Of trade- unions, 378. 

IMPOUKDIING, 

Effect, distress, of tender before, 135. 

IMPEISONTMEINT. See Trespass. 

Trespass for continuance of, after term of, 432. 

IN’ADEQUACY. See Consideration. 

INDEMNITY, 

To agent, 147. 

To surety from principal, 149, 151. See Surety. ,, 

For compulsory payments, ih. 

When for payment of costs of defence, 150. 

Not for costs of improperly defending action, ih. 

Question for jury, whether costs reasonably incurred, 150. 

For amount of compromise when, ih. 

Threatened with action should give notice to principal, ih. 

When costs of defence not recoverable from sublessee, 151. 

Pight of surety to securities held by principal, 152. 

New remedy given by statute to sureties, ih. 

Effect of receipt of, by surety, on right of co-surety, 151. 

When remedy for, only on special agreement, 159. 

None to wrongdoers, 153, 154. 

Qualification, ih., 155. 

Case of newspaper proprietor discussed, 154, 155. 

None against the consequences of a crime, 154. 

Case where party held not particeps criminis, 153. 

By landlord to tenant, 156. See Landlord and Tenant, 

Implied, when excluded by^mplied covenant, 158. 

By unregistered purchaser of shares, 164. 

Contract of, not within Statute of Frauds, s. 4, 276. ' 

INDIA BOND, 

Negotiable, 478. 

INDICTMENT. See Variance. 

General rule, how much of, need be proved, 607. 

When averment need not, ih. 

For burglary and larceny, conviction may be for larceny, ih. 

larceny in dwelling-house, <fec., conviction may be for larceny, ih, 
larceny of several things, conviction for larceny of any, ih, 
murder, conviction may be for manslaughter, 608. 
embezzlement, conviction may be for larceny, ih. 
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INDICTMENT— coniimtecZ. 

For larceny, convictioli may be for embezzlement, 608. 

False pretences,,, conviction may be for larceny, 609. ' 

Felony, inclndmg assault, conviction may be for assault, ih. 
Kobbery, conviction may be for assault, with intent to rob, ib. 
Felonious wounding, conviction may be for unlawful wound- 
ing, ib. 

Misdemeanor, proof of felony, when no acquittal, ih. 

Child murder, conviction may be for concealment, ib. 
Feloniously administering poison, conviction may be for mali- 
ciously, (fee., with intent to injure, (fee., ih. 

Formal defect in, objection to be taken before jury sworn, 611. 
Amendment of mriance in, 606. See Amendment, 

For perjury, not necessary to allege that sworn on Gospels, 41 2. 

Or that took the book, ih. 

INDORSEMENT, 

Of bills and notes. See Bills of Exchange. 

Of bills of lading. See Bills of Lading. 

INFIDEL, 

Evidence of, admissible, 399. See Oai/i, Witness. 

INFORMATION OR COMPLAINT, 

The foundation of jurisdiction for summary conviction, 681. 

Exception where power to convict on view, ib. 

Generally sufficient if in words of act creating the offence, 683. 
Defects in, or variances, when immaterial, 681. 

"When a ground for adjournment of case, ib. 

What should be set forth in, ib. 

When need or need not be on oath, 680, 684. 

Omissions in, not supplied by evidence, 682. 

When justice may proceed ex jparte on, 681. 

When warrant for non-appearance to summons on, 680. 

When complainant need not prove negative stated in, 683. 

When exceptions in act must be negatived in, ih. 

When not, ib. 

Evidence not to be stated in, ih. 

When it need not be in writing, 680. 

When warrant may be issued on, ih.^ 681. 

Proceedings on, ib. 

INJUNCTION, 

To enforce restraint of trade, 370, 367. 

Against carrying on trade in breach of contract, 377. 

For breach of express negative promise, 312. 

INJURY. See Action, Damage. 

Legal, test of, 263. 

Damage presumed from, ib. 

3 N 


VOL. I, 
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INN, 

Definition of a common inn, 113, 

INNKEEPER, 

Liability of, for loss of guest’s property, 105, lOf. 

For loss of what property, liable, 108, 112. 

Liable for loss not arising from guest’s negligence, 113, 

Not for act of God, ib. 

Or Queen’s enemies, ib. 

Form of old writ against, 105. 

Not liable for loss of horse, when, Hx 

When guest’s negligence discharges him from liability, 108 — 112. 

Tests as to exculpatory negligence of guest, 110 — 112. 
Delivery of key of room to guest no defence, 107, 110. 

Not liable for theft by guest’s companion, or servant, ih. 

Is for by person put by him into same room, ih. 

Not liable for battery of guest, ib.,^ 

Limitation of liability of, by 26 and 27 Vic. ; 41, 100. 

Who a guest, 112, 114. 

Lodger not, 100. 

One coming in for temporary refreshment may be, 113. 

Not liable as such for goods not delivered to him as such, ih. 

Duty of as to receiving guests, 114. 

Eis lien, ih. 

None on guest’s person, 114. 

Notice in room, when held no i:>robection to, 113. 

Declaration against, 107. 

INQUISITION, 

Quashed for error not appearing on face of, 691. 

INSOLVENCY, 

Tests of, 22. 

Law as to, merged in that of bankruptcy, 406. See Bankruptcy. 

INSOLVENT, 

When one is an, 22. 

When discharged from debts by composition, 308. 
INSPECTORSHIP, 

Deed of, when does not create partnership, 856. 
INSTRUMENTS, 

Of a man’s business, when privileged from distress, 396. 

Of husbandry, their privilege from distress, ib. 

Negotiable. See Negotiable Instrument. 

INSURANCE, 

Nature of contract of, 494. 

Concealment by imder writer may vitiate, ib. 

Why concealment avoids policy, ib. 
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Il^SUEAXrCE— 

What information to underwriter snperfluons, 495. 

What waived, ih.^ 504. 

Concealment of matter within private knowledge, 501. 

By underwriter may vitiate, ih. 

Information may be waived, 504. 

Warranty of seaworthiness implied, 501. 

Except in case of time policy, ih. 

Where property has not passed under Statute of Frauds, 28*7. 
Wagering, when void, as, 490. 

Concealment of facts avoids a policy of, ib. 

SemhUf opinion of policy broker may be evidence as to materiality 
of uncommunicated facts, 504 — 510. 

Of fort by governor, when valid, 490. 

USTTEISTTIOK, 

Of vendee, to take possession, 752. 

As to delivery of whole where part delivered to biiyer, 755. 
Property will pass by sale if so intended, 149. 

IhTTEEEST, 

Mere receipt of, by mortgagee, does not confirm tenancy, 538. 
Payment of, its effect as to statute of limitations. See Limitations, 

I]NTEELINEATION, 

Effect of, 833, 834. 

Pleadings as to, 837. 

INTEEPLEADEE, 

Belief of sheriff by, 466, 467. 

INVOICE, 

Effect of, 732. 

lEON SCEIP-NOTBS, 

Whether negotiable, 478. 

lEEEGULAEITY, 

In distraining, action for, 137. 

ISLE OF MAN, 

Question of seignory in, determinable here, 638. 

ISSUE. See Verdict, 

Of bill or note, what amounts to, 833. 

Joinder of, 124. See Joinder of Issue. 

When divisible, 125. 

JAMAICA, 

Action against governor of, for false imprisonment. there, 641, 
JEOFAILS, 

Statute of, curing wrong venue, 651. 


S N 2 
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tTEW, 

An infidel, according to Coke, 399. 

May be sworn as a witness, 400 — 402. 

May serve on juries, 402. 

Elected a M. P. , may sit there, on resolution of House, 415. 
May be a Peer, and sit in Dom. Froc,^ 416. 

JEWELS, 

Pawnee of may use, 188. 

Liability of goldsmith employed to set, 204. 

JOINDEK OF ISSUE, 

New form of, 124. 

Joins and takes,” equivalent in new forms, iK 
What put in issue by, 125. 

What immaterial averments, ih. 

Trespass ah initio cannot be proved under, 126. 

Exception, ih. 

Puts in issue all material statements, 125. 

Not immaterial ones except where none material, ib, 
Defendant entitled to verdict on proof of so much of plea as 
have pleaded to part of count, ih. 

Evidence under, ih. 

Abuse of authority in law, not in evidence under, ih. 
When will not suffice, 129, 130. 

JOINBEP OF PAPTIES. See Misjoinder, Nonjoinder . 

Of too many plaintiffs, when not fatal, 622. 

Of too many defendants, when amendable, 620. 

JOINT CONTPACTOR. 

See Oontrihution, Limitations, Misjoinder, Nonjoinder 
JOINT OBLIGEE, 

Sued alone, must plead nonjoinder, 340. 

JONES, SIR W., 

On bailments, a great authority, 19'r. 

JUDGE, 

Of record, plea of jurisdiction, 636. 

Plea by, to jurisdiction when required, ib. 

Powers of amendment of variances. See Variance. 

Exempt from civil liability for judicial acts, 271. 

JUDGMENT. See Fresnmption. 

Presumption arising from unreversed, 258. 

Nunc pro tunc, when on cur. adv. vuU., 301. 

When void as against creditors, 20. 

Against one joint debtor, bars action against other, 517. 

Debt on, nonjoinder of co-debtor not fatal, 518. 

Of competent tribunal conclusive as to facts stated in it, 376. 
By default, misjoinder amendable after, 521. 
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JUDGMENT NON OBSTANTE VEREDICTO. See Verdict 
On motion for, suggestion, by leave, of facts omitted, 622." 

JURE PATRONATUS, 241. 

See Quare Impedit. 

JDBISDICTIOlSr. See OerUoran, Foreign Laio, Justice of the Peace. 
Conviction good on fane may be quashed for want of, (589. 

Plea to, must show some other, 637. 

Of English courts where cause of action arose abroad, 623. 

Liability of justices acting without, 435. See Conclction, Justice of 
Peace. 

‘‘Declining jurisdiction,” what is, 678. 

Defect of in conviction, mandamus will not issue to show, 689. 

Of court, not ousted by agreement of parties, 312. 

Condition against action before award, valid, ih. 

None, of parliament to bind aliens out of realm, 660. 

To convict, claim of right, when ousts, 693. 

Plea to when required, 636. 

Whether should appear affirmatively on conviction, 680. 

Where injury inflicted out of realm, 642. * 

Not acquired by erroneous decision on collateral point on whi^h 
jurisdiction dependent, 693. 

JURY, 

Evidence in mercantile cases used to be left to, generally, 711. 

Plea leaving question of law to, when bad, 622. 

Summoned de cor 'pore conntatus, 652. 

Compensation, finding of, when set aside, 691. 

JUSTICE OE PEACE. See Appeal, Certiorari, Co'nviction, Mandamus, 

.. When may draw up conviction, 679. See Conviction. 

Conviction by, when quashed for want of jurisdiction, 689, et 
seq. 

On certiorari, ih. See Certiorari, ih. 

When liable to action for conviction or order, 666. 

When not liable, though conviction quashed, 694. 

Liable for acts under several convictions for one offence, 666. 

Though none of them shows there are others, ih. 

Liable for execution of void conviction, ih. 

Was liable before conviction quashed, ih. 

Conviction generally conclusive as to facts, 675. 

1. Acting in matters within jurisdiction, when liable, 676. 

Not unless acted without reasonable and probable cause, ih. 

And maliciously, ih. 

May be, though conviction not quashed, semhle, ih. 

Not liable for decision against evidence, 694. 

2. Acting in matters 'without or in excess of jurisdiction. 

Not liable unless conviction or order quashed, 677. 

When not, for acts under warrant, ih. 
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JUSTICE OF PEACE— confected 

Provided previous summons to appear disobeyed, ih. 
Excess and erroneous exercise of jurisdiction distinguished, 
ih. 

NTot liable if jurisdiction to order the acfc complained of, ih. 
Although conviction quashed, ih. 

JSTot liable when grants warrant on conviction by other justice, 
ih. 

Information against, not before conviction quashed, 

For warrant for poor rates, against parties rated, G’T'T, C78. 
Isfot liable for exercise of discretion, 678. 

Hot liable for acts done under order of Queen’s Bench, Uu 
"What acts court will order him to do, ih. 

To decide case, when, ih. 

When not, ih. 

What a decision by, ih. 

Protected by conviction or order confirmed on appeal, 697. 

Action against, when may be set aside, 679. 

Must be brought within six months, ih. 

Month’s notice of action, ih. 

Eequirements of notice, ih. 

Vemie local, ih. 

Special facts provable under general issue, ih. 

Yerdict for, if for less than tendered or paid into court, ih. 

2d. damages, when plaintiff was guilty and duly punished, ih. 
Costs of action, ih. 

Exempt from County Court, ih. 

‘‘ In ” instead of of and for” county, was material, 682. 

May state special case, must when, 695. 

Provisions of Justices’ Special Case Act, ih. 

Proceedings under, 695 — 697. 

Powers of court above on the appeal, 696. 

Compellable to state case, how, ih. 

Protection of justices acting on affirmed conviction, ih. 

Jurisdiction of, when ousted by hond fide claim of title, 693. 
Corruption of, conviction by, may be quashed for, 698. 

Interested, conviction by, void, 691, 

Criminal information for misstating evidence, 698. 

May compel attendance of witness, when, 686. 

JUSTIFICATION. See Jurisdiction, Trespass. 

Of complained, good wherever case tried, 641. 

E:iNa 

See Grown, Sovereign Prince. 

KNOCEING DOWN, 

In count for' trespass, when a distinct wrong, 128. 
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KINOWLEDGE, 

Constructive, 487. 

LADY DAY, 

When ^^old,” may be shown to have been intended, 554. 

Taking from old, custom justified entry before, 546. 

LAND, 

Covenants run with, when, 51. See Covenants. 

LANDLORD AND TENANT. See Covenant, Distress, Indemnity, 
Tenant, Dent 

Can assignor and assignee be ? 86, 87. 

Relation of, between mortgagor and mortgagee. See Mortgage. 

Between former’s tenants and latter, ib. 

Tenant’s right to hold over, 545. 

Covenants between. See Covenant 
Construction of lease by custom of country, 539, 

Right of re-entry for condition broken, 30. See Condition. 
Liability for unlawful distress, 135 — 137. 

Indemnity to tenant for payments of charges, 150. 

For charges on land, or on landlord, ih., 157. 

When such payments compulsory, 167. 

Landlord repaying payment of, by tenant, may sue for rent, 
ib. 

Appropriation of payment of, by tenant to rent, ICl 
Tenant’s remedy for compulsory payments of, 156. 

May plead them as payments of rent, when, ib. 

May deduct them from rent, 156, 163. 

Or sue for, or set off, 156, 161. 

Within what period may deduct, 163. 

Right to deduct for ground rent, when, 164. 

Custom may add to or explain lease, 539. See Custom. 

Lease obtained by fraud, when not voidable, 175. 

Liability of tenant after bankruptcy, 768. 

In debt, for rent, due after fiat, 774. 

When tenant may hold over in lieu of emblements, 545. 

Customary right to hold over, ih. 

Incoming tenant, custom, 549. 

Outgoing, ih. 

Tenant at will cannot have under-tenant, 5 CO. 

Except by estoppel, ib. 

Tenants cannot dispute title of landlord under whom entered, 567. 

May show that his title determined, 508, 

Where cestui qiie trust lets, trustee, when the landlord, 569. 

LAND-TAX, 

Tenant right to repayment of, 158, scq. 
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LARCENY, 

Of written instrument, 108, 109. 

Conviction of, on indictment for burglary, 608. 

On indictment for embezzlement, ib. 

For obtaining money by false pretences, 609. 

LAW, 

Foreign. See Foreign Law, 

LEASE, 

Condition in, not to alien without licence, 30. See Condition. 

By mortgagor and mortgagee, its effect, 572. 

Custom of country, when may explain or add to, 539. 

Effect on, of lessee’s bankruptcy, 7 68. See Term of Years. 

Pledged, not saleable by pledgee in default of payment, 202. 

When covenants in run, 45, et seg. See Covenant 
Parol, whether within 12 <fc 13 Viet. c. 106, s. 145 ; 791. 

LENDER, 

Duty to inform of dangerous nature of thing lent, 225. 

LESSEE. See Covenant^ Landlord and Tenant, Term, 

When a purchaser within 27 Eliz. c. 4 ; 26. 

Becoming bankrupt, his liability, 768. See Term of Years. 
Sub-lessee not liable to, for costs of defeuce to action against him for 
breach of covenant, unless covenant in sub -lease the same, 150. 

LESSOR. See Covenant 

LESSOR AND LESSEE, 

Former prepares, latter pays for conveyance, 553. 

LETTER, 

Suppressed, presumption as to date, 323. 

LIBEL. See Privileged Communication. 

In newspaper, criminal liability of proprietor for, 154. 

Whether indemnity from editor, 154, 155. 

Corporation liable for, 433. 

LICENCE, 

Only excuses a pri. fa, wrong, 318* 

To enjoy easement, not a title against wrongdoer, ih. 

May enure as a lease, 530. 

To use way, action against stranger for obstructing, 319. 

LIEN, 

Right to sell not conferred by, ih. 

Difference between and pawn, ih. 

Abandonment of, a good consideration, 481. 

Relinquishment of a good consideration, ib. 

Against bankrupt, effect of protected transactions clause,” 459. 
Innkeeper’s, 114. 
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LIGHTER, 

Liability of as carrier, 206. 

Liability of owner of, for fire, 218. 

For robbery, 219. 

LIMITATIOIS'S, STATUTE OF. See Foreign Law. 

"When lexforiy 658, 659. 

LIMITATIONS, STATUTE OF, ^ 

Part payment by maker of joint and several note, took it out of the 
act as against tbe other makers. S'/!. 

Does not now, 5 '76. 

Merc. Law Amen. Act, 1856, s. 16, set forth, ih. 

General payment on account of debt revives all securities for it, 579. 
Two debts, whether either saved by general payment on account, ih. 
"Whether both, ih. 

Part payment to save, how proved, 577, 578. 

Not by open cross account, ih. 

By balance struck, when, 578. 

Promise to pay debt barred by binding, 145. 

Part payment on account of creditor, saves statute, 578. 
Indorsement or mem. of payment, when does not, ih. 

Part payment to save, essentials of, 578, 579. 

1. Payment, ih. 

From which promise to pay rest to be implied, ih. 

2. On account of larger debt, ih, 

3. On account of the debt sued for, ih. 

Must be before action, ih. 

Presumed to be on account of debt not barred, 580. 

Qucere, where one debt of several items, some barred, ih. 
Amount of debt, parol proof of, 581. 

Of negotiable instrument, whether runs, ih. 

Of interest, averment of, surplusage in count, 582. 

Oral acknowledgment of part payment sufficient, ih. 

Effect of giving bill of exchange of a third person, 581 
Payment of interest, to save, not to be alleged in count, 582. 
Acknowledgment to save, agent may sign, 582, 584. 

Stamp on acknowledgment when required, 585. 

Acknowledgment to save, to whom to be made, ih. 

Of specialty debt may be to stranger, ih. 

Limitation of action against justices, 679. 

Of time for information to, 678. 

Foreign Statutes of Limitation, 

May extinguish right, 558, ih. 

Do not if only affect remedy, ih. 

Amendment of writ not allowed to evade, 622. 

When, runs from time of damage, not of injury, 426. 

When begins to run against mortgage, 529. 
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LIQUIDATED, 

Claim when primd facie^ is, 305. 

LIYERY, 

Horse at, eating more than worth, may not be sold, 109. 

May be by custom of London and of Exeter, ih. 

LIVERY STABLE, 

Carriage of another in, when distrainable, 393. 

LLOYD’S COFFEE HOUSE, 

Usage of, not binding without notice, 553. 

LOAN, 182, 197. 

See Bailment. 

LOCAL ACTION, 

Distinguished from transitory, 649, 650. 

Ve 7 me in, change of, 656. 

LODGING-HOUSE, 

Duty of keeper of, to lodger, 1 14. 

LODGINGS, 

Letting, when not a breach of condition, 43. 

“LONDON,” 

Means “city of,” when, 377. 

Horse at livery in, eating more than worth may be sold, 109. 

LORD RAYMOND, 

Reports of, not of authority, per Lord Mansfield, 452. 

LORD TENTERDEN’S ACT, 

No action by, for unwritten representations as to character, &c., 172. 
Meaning of “ ability” within, 174. 

Effect of whole representations, not being in writing, ih. 

Money received ” not for money obtained by oral false character, 
172. 

Applies to representation by partner as to firm’s credit, 175. 
LUGGAGE, 

Liability of carrier for loss of, 206. 

Of cab proprietors for loss of, ih. 

Of Railway Company, for loss of, ib. 

Of Railway Company for, when placed in passenger’s carriage, ih. 
Of Railway Company refusing to carry, except at passenger’s 
risk, 207. 

Except in carriage with him, ih. 

Machinery, 

Lent to a workman, when distrainable, 385. 

Affixed to freehold, when distrainable, 391. 
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MAGISTRATE. 

See J ustice of Feace. 

MAIjNTENANCE, 

Old doctrine of, qualified, 800. 

Doctrine misapplied to case of assignment of chose, 820. 
MALICE, 

In action for arrest when material, 620. 

Justice of peace acting without, when not liable, 670. 

Direction to jury as to, 271. 

Action for malicious legal proceeding, when lies, 257. 
Declaration, 254. 

For malicious arrest, ib. 

To maliciously inducing to break contract, actionable, 268. 

In action against officer for rejecting vote, 270. 

Omission to allege, when fatal after verdict, 620, 

Breach of duty, when evidence of, 272. 

MANDAMUS, 

To justices to hear and determine, 678. 

Proceedings in, amendment of, 594. 

To enter continuances, and hear, 690. 

To supply clear omission in statement, when, 689. 

To insert particular statement, not, ih. 

To officer to make up record, 690. 

To admit to copyhold, lies for surrenderee, 239. 

And for heir, ih. 

Not if barred by lapse of time, ih. 

Not where question of equity involved, lb. 

Not where copyhold held of crown, ib. 

Does not issue to correct conviction, 689, 690. 

Nor to compel inferior court to do a particular thing, 690. 
Nor to clerk of the peace to correct minutes, ib. 

When it does not issue to inferior court, ib. 

MANDATUM, 224. 

See Bailment. 

MANSFIELD, LORD, 

The founder of our commercial law, 711. 

MANSLAUGHTER,. 

Conviction of, on indictment for murder, 608. 

Action for, before indictment, 267. 

market, 

Sale in overt, without title, passes property, 8, 4n. 

Customs of, agents dealing in, authorized to comply with, 14 
When not a forfeiture of lease, 43. 
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MARRIAGE. See Settlement 

Not a breacTi by woman of her covenant not to assign, 43. 

A valuable consideration, 26. 

How far it will extend against purchasers, 27, 28. 

When no bar to more ancient right, 8. 

Action against clergyman for refusing to perform service of, 227. 

MARTINMAS, 

When cannot be shown to mean old Martinmas, 554. 

MASTER. See JPrincipal and Agent, Batification. 

Of ship, liability for loss of goods, 189. 

When not bound to unload, 223. 

Paying fare of servant, action for negligence, 206. 

Liable for loss of goods intrusted to servant in course of trade, 315* 
May hire servant for life without deed, 378, 

His remedy for injury to servant, 206, 430, 431. 

Legality of Trades’ Unions, 378. (See Hornby v. Close, Q. B. H. 
T. 1867.) 

Not criminally hable for servant’s unauthorised act, 155. 

Fraud or negligence of servant, liability of, for, 322. 

Trespass of servant, test of liability for, 433. 

Servant of carrier, injury to by destructive goods, action for, 209. 
No action by for enticing away servant where hiring void, by Stat. 

of Frauds, 287. 

Seduction of, 259, 269. 

MATERIALITY, 

Of facts undisclosed, may be proved by broker’s opinion, 504, et seq. 
Of alterations in a bill or note, 797. See Alteration, 

Of averments. See Aggravation, Averments, Variance, 

MATE’S RECEIPT, 

Effect of, 758. 

MAXIMS AND PRINCIPLES AND DICTA, 

A fiction of law valid only to effect its object, 643. 

Acta exterior a indicant interior a seer eta, 132. 

Actus curice nemini facit injuriam, 314. 

Ad ea guce frequentius acciduntjura adaptantur, 31 L. J. M. C., 199. 
All statutes made against fraud should be liberally and beneficially 
expounded to suppress the fraud, 5. 

AU things not prohibited by law, may be restrained by condition, 
362. 

Amhiguum placitum interpretari debet contra proferentem, 621. 
Assent presumed to act done for one’s benefit, 311. 

An injury imports a damage when a man is hindered of his right, 
250. 

A particular inconvenience to be permitted, rather than a general 
inconvenience incurred, 471. 

Boni judicis est ampliare jurisdictionem, 337, 824. 

Brevity and precision the objects of pleading, 588. 
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MAXIMS AND PRINCIPLES AND 'DlOTk--cQntinmd. 

Cesscmte ratione cessat et ipsa Zejc, 396. 

Circuity of action to be avoided, 313. 

ClausulcB inconsuetcB semper inducunt suspicionem, 2. 

Contemporanea expositio fortissima est in lege, 253, note. 

Oontraria allegans non esi audiendus {^‘Blowing hut and cold”), 

4 T. R, 21T. 

Jurisdiction of court not ousted by agreement of parties, 312. 

De minimis non curat lex, 247. 

Debitum et contractus sunt nidlius loci, 651. 

Dolosus rersatur in generalihus, 2. 

Dolus circuitu non purgatur, 1. 

Domus sua cuique est tutissimum refugium, 89. 

Dona clandestina sunt semper suspiciosa, 2. 

Est honi judicis ampliare jurisdictionem, 337. 

Estate beginning with livery, only determined by entry, 

Every man’s house his castle, 88. 

Expressio eorum quce taciU insunt nihil operatur, 143. 

Expressio unius est exclusio alterius, 548. 

Expressions used in particular cases are to be understood with re- 
lation to the subject matter then before the court, 567. 

Extra imperii fines leges imponenti impune non par etur, 660. 

Fraud avoids all, 817 

Ignorantia juris calamitas innocentis, 2 Inst., 591. 

Generalihus specialia derogant, 790. 

Generality in pleading, rule as to allowing, 61. See Pleading. 

He who seeks equity must first do equity, 705, 711. 

He who shares the profits ought to bear the loss, 856. 

He who sows ought to reap, 545. 

In fictione juris semper cequitas existit, 165 

In contractibus semper insunt ea gux moris sunt et consuetudinis, 539 . 
In major e summd continetur major, 591, 646. 

In presumptioue juris semper suhsistit cequitas, 643. 

In jure, non remota sed proxima spectantur, 265, i 84. 

Injuria non excusat injuriam (cited as a maxim 6 Ell. and Bl. 1 6 , 
but sem. an ingenious modern concoction). 

Judges can only look to former decisions, 813. 

Lex non cogit ad impossibilia, 783. 

Locus regit actum, 662. 

Mere possession is sufficient title against a wrong-doer, 316. 

Jifoney has. no eaTmark,’’ not a maxim of law, 474. 

Nemo dat quod non hahet, 477. 

No man shall be permitted to take the chance of committing £ 
fraud, without losing by the event, when it is detected, 807. 
Non quod dictum sed quod factum est in jure inspicitur, 41. 

None shall take advantage of his own wrong, 33. 

Nova constituUo futwisformam imponere debet, non pratentis. 
Nullus commodum caper e potest deimjurid sud pi-oprra, 100. 
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MAXIMS AND PRINCIPLES AND mCTA—conUrnml 
Observe, reader, your old books, 40. 

Omnia proesunmntur contra spoliatorcm, 315, 323. 

Omnis coactio a legato ahesse dehet^ GG5. 

Omnis innovatio plus novitate perturdat quam utllUate prodest^ 238. 
Owbuis mtiliihitio Tctrotraliitur et mandato ceqwiparatur, 320, 585. 
Party in custody of original instrument made for his benefit, bound 
to preserve it in its original state, 796. 

Frcedpitatio est noverca justitke^ 3 Inst., 18G. 

Ffoxima causa non remota S 2 )ectatur, 207. 

Qui dolo desicrit possidere^ pro possidente damnatuTy (Civ. L.). 
Quifacit per aliudfacitper se, 418. 

Qui prior est jure potior est tempore, 525. 

Quicquid sohitur, solvitur in modo sohcntis, 41. 

Quod meum est amplius meuni esse non potest, et nemo dat quod non 
habet, 458. 

Quod semel placuit in electionihus amplius displicere non potest, 40. 
Quodc^inqueprohibetur fieri ex dirccto proMhet’ur etper oUiquum, 381. 
■Relation, men not to be made trespassers or criminals by, 44. 
Fespondeat superior, 664. (Only applies to omissions, 12 C. B., 703.) 
Scientia utrinque par, pares contrahentes facit, 495. 

Semper prezsumitur pro negante, 3 E. <& B., 722. 

Sic utere tuo ut alienum non loedas, 262. 

Solvitur in modo solventis accipitur autemin modim aceipientis, 41. 

Statute law like a tyrant,” <fec., 817. 

The best evidence must be given that the nature of the thing will 
admit of, 409. 

The confidence induced by undertaking any service for another is a 
sufficient legal consideration to create a duty in the performance 
of it, 193. 

The law best applied when subservient to the honesty of the case, 
814. 

The law is not apt to catch at actions, 236. 

The law will not multiply actions, 251. 

The course of all courts to be considered, for that is the law of the 
court, 2 Rep., 16. 

There is no magic in parchment or wax, 809. 

The plaintiff in ejectment must recover by the strength of his own 
title, not the weakness of his antagonist’s, 318. 

Tibi jus ihi remedium, 255. 

Ut res magis valeat (Rule of construction), 281. 

Utile per inutile non vitiatur, 591. 

Volenti nonfitinjima, 359. 

"Whenever one of two innocent persons must suffer by the act of a 
third, he who has enabled such third person to occasion the loss 
must suffer by it, 708. 

MEAT, 

Butchers’, not distrainable, 394. 
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MEDICAL MEN, 

Opinions of, evidence, 509. 

Eight to recover fees, 146, 147. 

MERCHANTS, 

Custom of, part of the law of the realm, 549. 

Distinguished from particular usages, ih, 

MERGER, 

Effect of, on covenants running with the reversion, 53, 

On underlease when lease renewed, ih., 54. 

MERITS,’’ 

Legal meaning of, 596. 

MESNE PROFITS, 

When action lies for, by mortgagee, 525. 

Reduction of damages for payment of prior charges, 164. 

Mortgagee, when not entitled to, 525. 

MICHAELMAS,” 

Cannot be shown to mean old, when, 553. 

MINE, 

Whether assignees of surface bound by grant of previous owner of 
right to work mine letting down surface, 77. 

MISDEMEANOR, 

Indictment or information for, amendment of, 593, 607) 609. 
Conviction for, on indictment for felony, 608, 609, 

MISJOINDER, 

Of plaintiffs, when amendable, 519. 

When, of too many, 519, 522. 

Of defendants, when of too many, amendable, 520. 

After judgment by default, 521. 

MISNOMER, 

See Name, Variance. 

MISREPRESENTATION, 

See False Representation. 

MISTAKE, 

Cancellation of instrument by, inoperative, 834. 

MODERN REPORTS, 

Vol. vi., inaccurate, 644. 

MONEY, 

Action for recovery of identical coin, 456, 474. 

Not after has passed in currency, 474. 

MONEY PAID, • 

Lies, for compulsory payment for another, when, 144, 160. 

Under illegal contract, not recoverable, 337. 
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MONEY PAID — conthiued. 

For another’s use, wlicn recoverable, 144. 

By agent, when recoverable, 147. 

By tenant, when recoverable from landlord, 156, ct .^eq. 

When for payment by him of annuity charge, ih. 

Of interest on landlord’s mortgage, 157. 

By occupier, when recoverable from owner, ih. 

Mode of remedy, 158. 

Case of payment under distress by stranger, iK 
Count for when liability only by special agreement, ih. 

Count for, against party ultimately liable, ih. 

MONEY PECEIVED, 

Count for proceeds of conversion, waiving tort, 465. 

Count for, by purchaser, 175, 170. 

By way of rent, by mortgagor as agent of mortgagee, 525. 

MONOPOLY. 

See Restraint of Trade^ 357- » 

MORAVIAN, 

A competent witness, 414. 

MORTGAGE. See Next head. 

Distinguished from a pawn, 201. 

Vests legal estate, ih. 

Of goods, need not be under seal, 203, 204. 

Equitable by pledge of title deed, 253. 

MORTGAGOR AND MORTGAGEE, 

Implied agreement between, as to possession and interest, 523. 
Receipt by mortgagor of rents as mortgagee’s agent, 566. 

Tenants of mortgagor after mortgage. 

Mortgagee may eject, 523. 

Without notice to quit, ih. 

Unless he privy to the demise, ih., 524. 

Or tenancy recognized by, 526, 527. 

What such recognition, ih. 

Recognition, how far a question of fact, 527. 

Mere receipt of interest not, 527, 538, 

Continue such until evicted by mortgagee, 570. 

Constructive eviction, ih. 

Attornment under threat of, ih. 

Only by new agreement tenants of mortgagee, ih. 

Agreement may be implied, ih. 

Defence against mortgagor for rent paid to mortgagee, ih., 572. 
Mere notice by mortgagee to pay him does not entitle him to 
rent in arrear, 572. 

Or rents accruing due, ih. 

His notice to pay to him does not create tenancy, 569, 
Implied right of mortgagor to distrain, 672. 
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MORTGAGOR AND MOUTG kGm-^continued. 

Tenants of mortgagor 'before mortgage. 

On mortgage are tenants of mortgagee, 661. 

Without attornment, ih. 

Payment of rent before notice of mortgage, good, ib. 

After notice liable to mortgagee, ib. 

And for arrears due at time of notice, why, 565. 
Distress, mortgagor’s implied power of, 672. 

Receipt of rent by mortgagor, implied consent to, 566, 

668 . 

Such consent revocable, ih. 

Tenant before mortgage^ alteration of terms, after, 571. 

Mortgagor in possession, or receipt of rents. 

]Xot a tenant at will, 666. 

Nor entitled to emblements, 666. 

Nature of his interest, 527, ef seg., 636 — 637. 

Redemise to, what, 528. 

Covenant for possession until default, not a, ih. 

For a time certain, until default is a, i5., 537. 

Negative covenant, not a, 530. 

Mortgagor in possession. 

On default, at end of redemise a tenant at sufferance, 537. 
Modes of securing payment of interest by, 531. 

> Without creating tenancy, 533. 

By yearly tenancy determinable without notice, 532. 
Effect of making him tenant to third person, 534. 

Effect of making him tenant, at rent, at will, ih. 

Licence to distrain on, for interest, effect of, ib. 

When a tenant at will, 531. 

Tenants let in by, are trespassers, 537. 

Unless their possession is recognized by mortgagee, ih. 
Trespass against by mortgagee, not before entry, 528. 

For mesne profits, not before entry, ib. 

Lease by Mortgagor and Mortgagee. 

Enures as lease by former confirmed by latter, 572. 

As lease by latter on redemption, 573. 

Mortgagee cannot sue on covenants in, with mortgagor, 

May be sued on by mortgagor, ih, kkq 

Right of entry reserved to mortgagor, when void, 5/ . 

Mortgagees are purchasers within 27 Eliz. c. 4 ; 2 d. 


MOTHER, . ^ 

Of bastard, her liability to maintam it, 14b, 


murder, 

Indictment for, conviction may 


be of manslaughter, 608, 


mutuality, 

Want of, to establish contract, 37 o. 

VOL. I. 
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MUTUAL CREDIT, 

Cases of, Low affected by bankraptcy, 450. 

ISTAME, 

Change of Christian, at confirmation, 58. 

jNo action for suing to execution wrong person of same, as right 
person, 25 T. 

Arrest of wrong person assuming name of right person, 432. 

Wrong, when immaterial, 609 — 612. 

When amendable, of person or place^ ik 
When, idem sonants, immaterial, 606. 

Process, when void for misnomer, 431. 

NTEGLIGEiNCE. See Carrier. 

Degrees of, for which different kinds of bailees liable, 178. 
Bailment 

Gratuitous agent, liable for gross only, 193. 

Gross, what, 195, 197. See 35 L. J. C. P. 321. 

Spondet peritiam artis, 196. 

* Of servant, master when liable for, 322. 

In not inquiring as to title, does not defeat holder of bill, 487. 

In removal of support to house, actionable, 261. 

Of guest, when discharges innkeeper from liability, 109. 
Contributory, doctrine of, 264. 

Of plaintiff, when a defence to action for, 264, 265. 

When not, ib. 

'^¥hen not, though he knowingly incurred danger, 265. 

Of another, when identified with plaintiff’s, 266. 

NEGOTIABLE INSTRUMENT. 

A bank note is a, 469. 

A draft on a banker is a, 477. 

A bond, when, ib. 

A cheque, when, 478. 

Other instruments, cases as to, 477, 478. 

Title to, may be acquired by delivery, ib. 

Title to, may be derived from thief, 468. 

1. Right to the possession of, passes by delivery, 477, 478. 

2. Right of action on, so passes, 478, 479. 

3. Right to property secured by, so passes, 478. 

Instrument on face only payable to an individual, not a, 479. 

Notwithstanding usage of trade, 480. 

Case of bill of lading without mention of assigns, ib. 

Delivery of, when does not confer title, 483. 

Does not, unless received bond fide, and for value, ib. 

Evidence of malafides, 484. 

Gross negligence, only evidence of, 487. 

Discussion of authorities as to this, 484, 488. 
Settlement of the law as to this, 487, 488. 
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NEGOTIABLE INSTRUMENT—confimwd 

Plea of mala Jides must allege notice of fraud, ib. 

What amounts to such notice, ib. 

What the questions for the jury as to, ib., 488. 

An instrument may be a, before issued by maker, 488. 

Presumption from fraud of previous holder, ib. 

Notice of fraud to holder before indorsement, effect of, ih. 

Question for jury, whether an instrument is a, 482. 

Unless judicial notice taken of, ib. 

Foreign instruments, not negotiable unless so where made, 483. 
Negotiable here, prlmd /acie, so where made, ih. 

Negotiable abroad only, not subject to probate duty, ib. 

Receipt by holder, under suspicious circumstances, no test of fraud, 
488, 

Instrument may be negotiable, after having been torn up, ib. 
Indorsement of without value for purpose of suit, 489. 

NETS, 

Usage to dry on another’s land, 541 

NEW ASSIGNMENT, 

How affected by 0. L. P. Act, 1852; 119. 

Form of, includes excess, 123. 

When required, 12'r. 

Expulsion in trespass said to be matter for, 121. 

Conversion in trespass to be replied, 121. 

Matter of aggravation cannot be proved under, se7n., 129, 130. 
Trespass ah initio not matter for a, ib. 

Statement of expulsion in, insuflB.cient, ib. 

Amendment by adding a, 130. 

NEWSPAPER, 

Criminal liability of proprietor for libels in, 155. 

Whether editor bound to indemnify him, ih. 

NOMINAL PARTNER, 

Defined, 859. 

His liabilities, ib. 

NONFEASANCE, 

Not a trespass, 134, 138. 

NONJOINDER, 

Of plaintiff. 

In actions ex contraciUf 518. 

When ground of error, ib. 

Ground of nonsuit unless amended, ih. 

Of co-executor only matter for abatement, ib. 

Amendment, before trial, when, by adding plaintiff, 519. 
Instance, ib. 

At trial, ih. 


3 o 2 



932 




ISrONJ OHSTDER — continued. 

Instance of, 520. 

On notice of nonjoinder, ib. 

In actions ex delicto^ not pleadable, 518. 

Of defendant. 

In actions ex contmciu, only pleadable in abatement^ 511, 51 
When not pleadable at all, 51G. 

Of dormant partner, ih. 

Of claimant barred by statute of limitations, Ih. 

Of certified bankrupt, without affidavit, ih. 

Of common carriers, ih. 

Of party out of jurisdiction, ib. 

Residence of to be stated in affidavit, ih. 

Affidavit by defendant, what required, 516, 517- 
Amendment by adding defendant, 511, 617. 

Proceedings on amendment, 521. 

Costs, ih. 

Judgment, 521. 

Direction to jury on issue on plea in abatement, 51G- 
In scire facias all defendants must be joined, 517, 

Not so in debt on record, 518. 

NOT GUILTY, 

Plea of, title not in issue under, 316, 317. 

NOT POSSESSED, 

Plea of, puts title in issue, when, 316, 317. 

Meaning of plea of, 316. 

NOTE, PROMISSORY. See Bills of Exchange and Promissory Notes. 
NOTICE, 

Under Factor’s Acts, question of what, for jury, 7 03. 

Allegation of, what insufficient, 94. 

What to be given by sheriff before breaking doors, 89, 94. 

By innkeeper to guests, to protect him from liability, 109. 

Of dissolution of partnership, how given, 857. 

When necessary, ih. 

Presumable, when, 857. 

Of dishonour of bill, omission to allege, when fatal, 614. 

Of action to justices, 679. 

To Railway Company, plea of want of, when bad, 621. 

Of fraud, to receiver of negotiable instrument, 487. 

To tenants to pay rent to mortgagee. See Mortgagor. 

Of distress. See Distress. 

Of terms of deed of settlement of company, when presumed, 353. 
Effect of notice of ultra rires, ih. 

Of act of bankruptcy. See Bankruptcy, Execution, Sheriff. 

What sufficient (Parke, B.’s test), 459. 
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N OTICE — continued. 

To whom, 456, 45^, 458, 

To bailiff distraining, whether notice to landlord, 45T. 

Of by law, when required, 210. 

Sheriff presumed to have of title to goods, 2'ri. 

Constructive, 48'?'. 

To justices before certiorari^ 688. 

J udicial, of custom of realm, 220. 

• By carriers, 209, See Carriers. 

Evidence of, 210. 

Presumed knowledge of terms of, ib., 211. 

Receipt of printed, when notice of terms of, ih. 

NOTICE TO PRODUCE, 

Presumption on non-production of, 323. 

On refusal to produce notice of dishonour, ih. 

NUISANCE, 

Actual, when not a legal, 260. 

Action for damaging a, 265. 

Action when not for a public, 264. 

When licensee may sue stranger for placing on other’s land, 319. 

“ Coming to a,” doctrine of, 261. 

NUMBER, 

1000” held, by custom, to mean ‘‘ 1200,” 552. 

Statutory construction of words of, not to be varied, 371. 

NUN, 

Trespass by prioress for abduction of, 430. 

OATH, 

English, implies Christian belief, 402. 

Touching the New Testament in taking, not essential, i&., 412. 

Ceremonial, to add solemnity, ib. 

Nature of an, 404. 

Definition of an, 406. 

History of taking oaths, ib. 

Veneration for, 405. 

Different forms of English, 406, 

So help you, G-od,” substantially essential, ih. 

Edssing the book, not, ib. 

Not a part of Christianity, 407. 

Of office and promissory, distinguished from oath of witness, 417. 
Form of, cannot be altered without statute, 409 
«« On holy Evangelists,” '' solemnly,” when substituted for, 411. 
Allegation of taking, in indictment for pWjury, 412. 

Of allegiance, <fec., form substituted for, 415. 

Of abjuration, ^^upon the true faith,” held essential m, 415, 
416. 

Of abjuration, <fec., new form, 415. 
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OOCUPATIOISr, 

Cases aa to meaning of, 15. 

OFFENCE, 

When may be stated in words of act creating ifc, 683. 

Exception in act, when to be negatived, ih. 

When not, ih\ 

OFFER, 

Written, when saves Statute of Frauds, 284. 

OFFICE, 

Statutes against sale of, 344. 

OFFICER, 

Ministerial or judicial, distinction as to liability of, 2'ri. 

Of government, liability of, 664. See Government, 

When not liable for arrest under set aside process, 432. 

Liability of indemnified, 462, 463. 

Not a trespasser by relation, 461, 462. 

Returning, when liable for rejecting vote, 227. 

OMNIA PR^SUMUNTUR CONTRA SPOLIATOREM. 
Interpretation of maxim, 323. 

Application of maxim, 323, 324. 

ONUS PROBANDI, 

On bailee to prove loss without his default, 205. 

To prove jus tertiiy 203. 

On attorney, where client’s deed lost, 205. 

As to alteration of instrument, 833, 

Interlineation, ih. 

Mutilation, 834. 

OPINION, 

Evidence, when, 490, et seq. 

Generally not evidence, 490, et seq. See Witness, 

ORDER. See Conviction. 

Of Queen’s Bench to justices, to do act, 678. 

Of justices, time allowed for drawing up, 679. 

Amendment by justice, ib. 

Justice, when liable for acts done under his, 666. 

ORDNANCE DEBENTURE, 

Negotiability of, 480. 

OVERSEER, 

Liability of, for omitting name from rate, 227. 

Appointment of good on face, quashed for want of jurisdiction, 690. 
OWNER, 

When liable to repay occupier for payment of charge on land, 167. 



INDEX. 


935 


OYSTER, 

Case, The, 265. 

PAGAIN, 

Held unable to sue, 400, but see 410, 

A competent witness, 398. 

PARDON, 

Whether promise to pay for getting a, legal, 139. 

PARLIAMENT, 

Wages were paid to members of, 246. 

Action for rejecting vote, before right to vote decided by, 22^^. 

PAROL EVIDENCE. See Custom, Evidence, 

When admissible in cases within Statute of Frauds, 279. 

When writing not intended to contain whole contract, 285. 

Where formal drawing up of contract contemplated, 285. 
Inadmissible to vary written contract, 279. 

To solve patent ambiguity, 282. 

Rules as to admissibility of,' 281, 282. 

Admissible to identify subject of written agreement, 281. 
Inadmissible to connect writings under Statute of Frauds, 283. 

PARTICEPS CRIMINIS, 

Who held not to be, 155. 

PARTICULARS OF DEMAND, 

Amendable, 599. 

PARTIES TO ACTION. See Covenant, Joinder, Misjoinder, Non- 
joinder. 

Foreign law, when binding as to, 659. 

In case of carrier, 219. See Carrier, 

PARTNERS, 

No action between, for contribution, 151. 

Retiring partner, when discharged from debts, 306, 307. 

Nonjoinder of secret, not pleadable, 515. 

May sue one another for advances of capital, 859^ 

All contracts with, are joint and several, 513. 

PARTNERSHIP, 

Definition of, 853. 

Puffendorf’s definition of, 849. See 851. 

Is either actual or nominal, 833. 

Actual FartnersMp. 

Inter se, definition j 853. 

Qud third persons, may exist where participation in loss not 
intended, 838, et seq. 

Test of liability to third parties, 853. 

Agency the ground of liability, 853, 855. 

Participation in profits some test, 855. 
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PAKTNEKSHIP— confewed 

Actual Fartnersliip, 

When composition deed does not create a, 853 — 856. 
Arrangement with creditors to carry on debtor’s trade, 
when does not create a, 853 — 850. 

Law of, a branch of that of principal and agent, 855. 
Dormant joartner, why liable, 856. 

May be liable after retirement, ih. 

Non joinder of not pleadable, 516. 

Difference between his liability and that of ostensible, 
856. 

Notice of dissolution, what sufficient to discharge partner, 856. 
May be presumed, when, 85^ 

Remuneration by share of profits does not create a, 857, 859. 
Agent paid by share of profits not a partner, 857 — 859. 

Nor servant so paid, ih. 

Nor widow or child receiving annuity out of them, 859. 
Lender for share of profits, <fec., not a partner, 857. 

His right to repayment on bankruptcy of borrower, 858. 
In a thing and in profits from its use, distinction, 858. 
Nominal Fartnerslii'p. 

What, 859 

Liability of nominal partner, ih. 

Not liable if known not to be an actual partner, 861. 

Whether liable if not known to be a nominal, 859, 860, 

What holding out constitutes a nominal partner, 860. 

As to one business, does not extend to another, ih. 

Use by firm of retired partner’s name does not charge him, 
861. 

Deed of dissolution, maid fide, void against creditors, 20. 

PART OWNERSHIP, 

Of ship, not partnership, 859. 

PART PAYMENT, 

Effect of, on Statute of Limitations, 574. See Limitations. 

PART PERFORMANCE, 

Does not take case out of Statute of Frauds, s. 4, 299. 

PASSENGER. See Carrier, 

Liability of carrier to, 206. 

PAWN, 182, 187, 200. See Bailment 
Does not require mortgage stamp, 203. 

PAWNBROKER, 

Statutes relating to, 204. 

Limit of interest to be taken by, ih. 

Sale of pledges by, ih, 

liability of, for loss or theft of pledges, ih. 
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PAWNBEOKEB. — continued. 

Liability for loss by fire, ih. 

Pawn not distrainablej 392. 

PAYMENT. See Appropriation^ Limitations, Emt. 

Accipitur in modo solventis,” 41. 

Payment by one payment for all, 575. 

Plea of, distributable, 1 25. 

To B. for C. when revocable, 143. 

Of less than demand when a satisfaction of demand, 310, 311. 

By one co-debtor, when bound another, 574, 575. 

By a tenant of prior charge, &c., when s. payment, 161. 

By third person when considered compulsory, 157. 

Appropriation of, 161. 

Por another, not a payment of debt due to him, 161. 

Distinction between, and set-off, qua avowry, ib. 

Of debt by stranger, effect of, 311. 

Debtor’s consent, when presumed, ih. 

Mode of, of specialty debt, 313. 

General, on account, takes securities for debt out of the Statute of 
Limitations, 577. 

Equivalents to, 578. 

Meaning of, in law, 309. 

By bankrupt, when protected from relation to act of bankruptcy, 
459. 

By settlement in account, 578. 

PENALTY. See Comiction. 

Cumulative for swearing several times on same day, 667. 

Test whether several penalties for acts on same day, 666. 

Implies a prohibition, 273. 

Action for act, for which, ib. 

Application of, when a mateiial part of judgment, 685. 

PEP PROCUBATIONEM, 

Liability for accepting bill, without authority, 169. 

PEBISHABLE GOODS, 

When vendor may resell, 750. 

PERPETUITY, 

Instruments to create, void as against public policy, 378. 

Covenants tending to create a, 73, 74. 

Doctrine of perpetuities, its history, 378. See Alienation, 

Whether applies where taker ascertained, 381. 

Clause against anticipation by feme covert, valid, 380. 

Bond in general restraint of alienation, void, 382. 

Period for which alienation restrainahle, 381. 

PEP QUOD, 

When sine qua non, 262, 264, 267. 
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PHYSICIAN, 

Express contract to pay, binding, 146. 

May recover fee, when, 14T. 

PIES, 

Within exception of 29 Car. 2, c. 7, 609. 

PILOT, 

Liability for damage by collision, 265. 

PIRACY, 

Of trade-mark, ignorance of, no defence to action for, 154. 

PLEA. See Aggravation^ Oarner, Illegality^ Juritidiction, Verdict 
Why only one might be pleaded, 650. 

Premature averments need not be pleaded to, 121, 138. 

Of justification, should admit facts justified, 122. 

General, of acts in pursuance of statute, when good, 621, 622. 
Imperfection in declaration, when cured by, 130. 

When not, ih. 

In abatement of nonjoinder, 511. See Nonjoinder. 

Not required to matter of aggravation. See Aggravation. 

Not demurrable for mixing questions of law and fact, 621, 022. 
Not aided by averments of mere inference of law, 622. 

Need only justify gist of action, 121. 

Of fraud in action by holder of bill, 488. 

PLEADING, 

Rules of founded in good sense, 588. 

Brevity and precision their objects, ih. 

Averment of mere inference of law, when surplusage, 622. 

‘‘ Thereupon it became defendant’s duty,” such, ih. 
Preferable to state legal effect of instrument in, 589, 590. 
Importance of the art of, 123. 

Pleadings should be true and perspicuous, ih. 

Known formnlse should be adopted, ih. 

Expense and delay from vicious, ih. 

Reasons for retaining system of, 123, 124, 

Instance of, matter only for information of court, 141. 

When certainty should be pleaded, 142, 341, 

In covenant, 588. 

Assignment of term under j^. /a., 119. 

In action on altered instruments, 831, 837. 

Ambiguous, how to be construed, 621. 

Of estoppel between landlord and tenant, 

Defect in, when nob cured by verdict, 141, 614, et scg. 

When cured by verdict, 614, et seq. 

Ratification may be pleaded as Si, previous command^ 320. 

Abuse of authority given by law must be replied, 136, 138. 
Malafides of holder of bill or note* how replied, 486, 487* 
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PLEADING — continued. 

Exception in act creating otFence, when to be negatived, 683. 
Proviso when not, ih. 

See Accord and Satisfaction, Aggravation, Amendment, Case, 
De Injuria, Estoppel, False liepresentation, Joinder of Issue, 
New Assignment, Nonjoinder, Bepllcation, Trespass, Trover, 
Variance. 

Waiver of tort, 465. 

Leaping before come to stile, 138. 

Offence may be laid in words of act, 683. 

When stat. regulates the mode of performing act which was valid 
at common law, same certainty of allegation is sufficient after the 
stat., 289. 

Form of remedy by statute when cumulative, 272. 

PLEADINGS, 

Variances between them and evidence. See Variance. 

PLEDGE, 200. See Bailment, Bill of Lading. 

Of title deed, an equitable mortgage, 203. 

Pledge by factor or agent formerly not binding on principal, 759. 
When it is now by statute, ih., et. seq. 

Mortgage stamp not required for a, 203. 

POLICY. See Insurance, Public Policy. 

Custom, evidence of, to explain, 556. 

POOP PATES, 

Irregular distress for, not a trespass ah initio, 137. 

Beasts of the plough not privileged against distress for, 395. 

POPTEP, 

Pail way, company liable for luggage intrusted to, 206. 
POSSESSION, See Stoppage in Transitu, Title. 

When continuance of by grantor evidence of fraud, 1. 

Of finder, may support trover by, 315. 

Pleadings wh-eve primd facie possessory right, 319. 

Bare, sufficient against a wrong-doer, 315. 

Is primd facie evidence of title, 718. 

Bight of, put in issue by “ not possessed,’^ ih. 

Constructive, of consignee of goods in hands of carriers, 751, et seq. 
What is possession against wrong-doer, 315, 

Apparent” under Bills of Sale Act, 16. 

Given up, pledge lost, 203. 

No quasi possession of incorp. heredit., 31. 

When of reputed ownership, 459, 460. 

POSTEA. See Verdict. 

When amendable, 603. 

POWEP, 

Of revocation, future may be within 27 Eliz. c. 4 ; 6, 7. 

What amounts to a, ih. 

When not extinguished as against piu’chaser, 8. 
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PREFERENCE, 

Debtor may pay one creditor in preference to another, 18. 

After commencement of suit by others, ih. 

But may not make a mere shield of him against them, ih. 
"Voluntary, in contemplation of bankruptcy, void against creditors, 
21 . 

PREROaATIYE, 

Foreign prince cannot sue here, for invasions of, GO 3. 

PRESCRIPTION. See DimsihiUtyy Foreign Law. 

Traversed, how much of allegation to be proved, 003, GO 4, 

Proof of, lesser right, when sufficient, ih. 

Variance between statement and proof of, when immaterial, ih 
Right to support of house acquired by, 281. 

PRESENTMENT, 

When required to give jurisdiction, 681. 

PRESUMPTION, 

From unreversed judgment, that proceedings regular, 258. 

After verdict, of proof at trial, 615, et $eq. 

Of f raud, may arise from want of possession, 1 — 13. 

When rebutted, 13, 16. 

Of assent to act for one^s benefit, 311. 

Against party wrongfully withholding evidence, 323. 

Against one not producing thing taken by him, ib. 

On sale, where evidence of value suppressed it, ih. 

Of stamp, ih. 

PRIEST. 

See Clergyman, 227. 

PRINCE, 

See Sovereign, 662. 

PRINCIPAL AND SURETY, 

When former bound to indemnify latter, 148. See Indemnity, 
Surety. 

Indorser surety for acceptor, 149. 

Acceptor, when a surety, ih. 

When surety entitled to costs of defending action, 149, 150. 

When justified in defending, ih. 

Should give notice of action against him to principal, 150. 

PRINCIPAL .AND AGENT, 

Partnership a branch of law of, 853. 

Gratuitous agent liable only for gross negligence, 193, 

Unless a professional, 195, 196. 

Liability for contracting as agent when not such, 169 — 171, 

The professed agent liable on implied warranty of authority, ih. 
Form of action, 17 1. 
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PRINCIPAL AND AGENT— conimwed 
Indemnity to agent, 14'r. 

Agent, implied authority of, to comply with rules of market, 14f. 
Or usages of business, ib. 

Signature of agenb may now save Stat. of Limitations, 584. 

Powers of agent to transfer property, at common law, 769, eiseq. 
Under statutes, ih. See Stoppage in Transitu, 

Liability of agent, for falsely signing per jproc., 169. 

When carrier agent for buyer, quh possession, 754, et seep 
Who an agent within Factors^ Acts, 762. 

Money held by agent for illegal purpose recoverable, 348. 

Usage to pay agent, 851. 

PRIOR’S CASE, The, 49. 

PRIVILEGE. See Arrest. 

Arrest of person privileged, trespass does not lie, 432. 

PRIVILEGED COMMUNICATIONS, 

Definition, reference to, 258. 

When defamatory words are such, ib. 

No action for, ib. 

Words spoken by counsel, when, 259. 

Attorney, ib. 

Witness, ib, 

PRIVITY OF CONTRACT, 142, 143. 

See Contract, 

PRIVY COUNCIL, 

Supreme resort in colonial cases, 639. 

Mode of information to, of law in colonies, ib. 

PROBATE DUTY, 

Foreign instruments, when liable to, 483. 

Liable to, if negotiable here, ib, 

PROFITS, 

Participation in, when creates partnership, 853. See Partnership, 

PROMISE. See Bankruptcy^ Barrister, Contract, Physician, Statute of 
Frauds. 

To pay account stated in futuro void, when, 147. 

Consideration for, required, 139, et seq. See Consideration. 

To pay, when implied, 144. See Consideration. 

Implied, where act done for another’s benefit, when, ih. 

Void, for partial illegality of consideration, 346. 

Express, when required, where request impKed, 144. 

By father to pay for support of child, not implied, 145. 

Past consideration will support express promise, when, 144, 145. 
"^en a lease, 147. 

When not, ib. 
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PEOMISE — contiimed. 

To perform promise to another, 142. 

To marry a certain person only, void, 344. 

To pay for services when not implied, 14G. 

Case of barrister, iK 

Of physicians, ih., 14T* 

Moral obligation not a consideration, 144. See Father, 

To pay son’s debts, 146. 

PEOMISSOEY NOTE. 

See Bill of Exchange, 

PEOPERTY, 

Alienation an inseparable incident of, 379. 

Cannot be made inalienable, ih. See Accumulation^ Alienatio7i, 
Passes by sale without title, in market overt, 477. i 
On delivery of negotiable instrument, ib. See Ffeg. Bistr. 

Passes by contract of sale, when, 149. 

PCJBLIC POLICY, 

Contracts against, void, 342. 

In restraint of trade, 356. See Bestraint of Trade. 

When not void, as against, 356. 

Contracts held void for supposed tendency against, 349. 
Remonstrance against tendency to hold void, 350. 

PUDDINGS, 

Within exception of 29 Car. 2, 0.7, arg., 669. 

PURCHASER. See Sale, Stoppage m Transitu, 

Fraudulent conveyance void as against, 24. See Fraud. Conv. 

Of goods, when not affected by delivery of fa. to sheriff, 451. 
Who is a, within 27 Eiiz. c. 4 ; 25, 29. 

At common law, prior fraudulent conveyance prevailed against, 
29. 

QUAKERS, 

Competent witnesses, 414, 

Affirmation by, instead of oath, 41. 

QUANTUM MERUIT, 

Elaborate old form of, 134. 

QUARE IMPEDIT, 

When after inquest on jure patronat^ts patron must bring before 
suing ordinary, 241. 

Damages why not recoverable in, 242. 

.QUEEN, 

Our Lady the. See Grown, 

QUARTER SESSIONS, 

Order of, quashed on affidavit on certiorari^ 69L 
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QUIET ENJOYMENT, 

Covenant for, does not extend to acts of wroBg-doers, 185. 

Contract for, implied from parol demise, 158, 160. 

Implied covenant for, excludes implied promise to indemnify, 158. 
Covenant for, runs with, land, 55. 

QUO WAERANTO, 

Information may be amended at the trial, 594. 

RAILWAY COMPANIES. See Oarrier. 

When common carriers, 206, 207. 

When not, ib. 

Liability of, as carriers, ib. See Oariiers. 

When receive to carry beyond own line, 221. 

When liable for damage by fire, 262. 

Case in which held liable for false time table, 168. 

RATES. See Distress, Eight. 

Poor, no action against justices for issuing warrant for, when, 671. 

RATIFICATION, 

Doctrine of, 320. 

What is a, 320, 321. 

By tacit acquiescence, 321. 

By approbation, ib. 

Tantamount to prior command, when, ib. 

May be of act done without authority, 321, 322. 

Only of act done in name or as by authority of other, 320, 321. 

Not of act done in name of party doing it, 320. 

Or of third party, ib. 

Whether can be, where no name or intent mentioned, 321. 

To render liable, must be with full knowledge of act done, ib. 

Or intention to adopt it at all events, ib. 

When can take place, 322. 

Only while the party entitled to do the act could have done 
it, ib. 

Does not vested rights, nor divested by, ib. 

Legal acts, whether can become torts by, ib. 

Instances of ratification by representatives, ih. 

Can only be by one designable at date of act, ib. 

As to felony by, ib. 

REASONABLE, 

Care, described, 196. 

REASONABLE AND PROBABLE CAUSE, 

How far a question for jury, 258. 

Malicious proceeding without, when actionable, 258. 

Liability for malicious proceedings without, 257. 

Presumption from unreversed judgment, that proceedings taken 
with, 258. 
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EEASONTABLE TIME, 

Duty to do act within, where none fixed, 220. 

EEOAPTIOJN, 

Law of, 131. 

RECEIPT, 

In full, of debts, not an estoppel, 304. 

RECORD, 

Examined copy, evidence of, 409. 

RECOUPMENT, 

Of tenant for payment of charges on land, 15C. 

RE-EXCHANGE, 

Rights to, by custom, 555. 

REFERENCE, 

Agreement to refer, 312. 

REGISTRATION, See Bill of Bale. 

Of transfer of ships, 11'. 

RELATION, 

To act of bankruptcy, 435. 

Doctrine of introduced to avoid fraud, 447. 

Seizure in execution after act of, and before commission, sale 
after commission, with notice of act of sheriff liable in 
trover, 435. 

Sheriff held liable to assignees by, 435. 

Only where adjudication on act of, 465. 

Not, where adjudication on debtor’s petition, 466. 

To previous acts of bankruptcy, ih. 

Trespass or crime, not by, 448. 

Retro-active effect of reduction to writing, 287, 288. 

Of attornment to grant of reversion, 565. 

Notice of mortgage, ho relation back to date of, 569. 

Contract cannot be illegal by, 348. 

RELATIVE, 

Action by one for killing another, 260. 

RELEASE, 

Deed with clause for, on action brought, 312. 

REMAINDERMAN, 

With power to lease, when on his having leased, he the assignee of 
reversion, 53. 

REMEDY, 

Where legal right infringed, 227, 255. 

Though no actual damage, ih. 

Though action novel in the instance, ih., 256. 

Civil, suspended in cases of felony, 267. 

REMOTENESS, 

Of damage, when defeats action, 267. 



INDEX. 


945 


RENT, 

Apportionment of, 32, 53. 

Covenants will not run with, 7?, 

Liability for after assignment, 768, 779. 

Acceptance of, 'when a waiver of forfeiture, 36. Sea Condition, 
Such acceptance only evidence of an election, 40. 

Receipt of, when not a revival of lease, 40. 

When lost by merger of reversion, 54, 55. 

Tenant may retain, for payment of charges on land, 156, et sai. 
Such payment a payment of his own rent, 161. 

Right to retain for, duration of, 163, 164. 

RENT CHARGE, 

Apportionment of, 32. 

REPAIR, 

Covenant to, runs with land, 55. 

So to put in repair, ib. 

So to leave in repair, ib, 

REPLEYIN. 

When sheriff may break landlord’s house to retake the distress, 93. 
When not maintainable by bailee, 225. 

REPLICATION. See De Injurid, Joinder of Issue, New Assignment, 
To plea of St. of Frauds, need not set out the writing, 289. 

Tresp. ab init. should be specially replied, 121, 130. 

So abuse of authority by law, 137, 138. 

So expulsion, 128. 

So conversion, 121, 138. 

By joinder of issue, , 123. See that title. 

Right to reply several matters, 650. 

REPRESENTATIONS, . 

As to character, &o,, 171. See Lord TenUrdm s Act. 


REPUTED OWNERSHIP, _ ..o 

Doctrine of, how affected by 12 & 13 Vict. c. 106, s. 13o ; o . 
Withdrawal of owner’s consent to possession, effect of, 469, 460. 
Possession of mortgagor, when a, 460. 

request, ^ 

To endeavour, will support subsequent promise, 1S9. 

To open doors, before sheriff may break, 88, et scg. 

Previous requhred to support executed consideration, 143. 

To do an act, when implied, 144. 

Evidence of, 147. _ _ 

Implied from enjoyment of consideration, 144. 

Money paid at, when count lies for, 

To attempt, failure of attempt not a failure of consideration, lo9. 
Promise to indemnify, when impUed from, 149, ct seg. 

See OonMcration, Oontribution, Indemnity, LmdM^id Tenant, P-nn- 
dpal mid Agent, Pminers, Promm, Barety, Wrongdoou 
VOL. I. 
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besidekce;^ 

What, 15, 96. 

BESOISSION, 

.Of sale, 175. See Money llecdvcd^ Bah^ Btopimye in Transitu. 

RESTRAIXTTS OF TRADE, 

Wheu lawful, Mitchell sf, JReynolds^ 356. 

1. Compuhory are : 

By grants or charters from Crow-n, as patents, 357. 
Customs, ib. 

By-laws, ib. 

When and why good or Yoid, ib., 301. 

2. Voluntary are : 

General, 395. 

Partial, ih. 

General are void, 359, SCO. 

Though not of a party’s own trade, 359. 

Partial are void, unless for consideration, ib. 

Whatever the form of the instrument, ib, 

Yalid if for consideration, and reasonable, 304, 309. 
Primd facie are void, 3G4. 

Colourable consideration, none, 369. 

Test of reasonableness, 373, 37G. 

Restraint when void in part, 370. 

Plea must plainly show unreasonableness, 377- 
Restraint valid if reasonable at date of contract, ib. 
Instances of valid, 369, 370, 374, 376. 

Instances of void, 370, 371, 374, 375, 376. 

Distance, measurement of, 371. 

Adequacy of consideration not considered, 371, 372. 

Colourable consideration insufficient, 369. 

Y/hether moral sufficient, 373. 

Beasonableness must be patent, 373. 

May be beneficial to public, 375. 

For life may be valid, ib. 

For longer than employer’s life, when valid, 374. 

Contract not to trade in England, void, 364. 

Injunction to enforce restraint. See reference in margin, 367, 
370. 

Specific performance of contract in, 368. 

Liberation from, by payment of penalty of bond, 367. 

RETURMIMG OFEIOSR, 

Liability of, to voter, for rejecting vote, 227. 

Though his candidate elected, ib, 

IXot liable if voter, though registered, disqualified, 257. 
Held liable in Ashhj v. White on the ground of malice, 270. 
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EETUDNING OFFICEH— 

Wlietlier a ministerial officer, 271 j 272. 

When liable to penalty, ih, 

BEVEJSIUE, 

Statute for protection of, when avoids contract, S47. 
BEYEESIOFT, 

Covenant running with, described, 51. , See Oovcaants. 

Bight to rent on severance of, 53. See Ifer^jer. 

Be versionary interest in chattels, 47. 

BEVEBSIOBEB. See Covenants. 

Bight of entry of, to see waste, 133. 

Trespasser ah initio^ if stays all night, id. 

BEYOOATIOJST, 

Of payment by A., to B., for 0., 143. See Fay, neat. 
Conveyance with clause of, when void against purchasers, 6, 25. 
What such clause, 25, 

What not, ib. 

Clause giving power of, in future is, ib. 

When conveyance to extinguish power of, void, 8. 


BIGHT, 

Claim of, to oust jurisdiction to convict, 693. 

Must be of a right known to law, ib. 

By law, cannot be without remedy, 248. 
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BOYAL COLLEGE OF PEYSICIABS, 

By-law of, against suing for fees, 147. 

SALE, 

By fraud of purchaser, voidable at election, 

B'ot after election, ib. 

Or sub-sale to bond fide purchaser, ib. 

Suppression of evidence of value, presumption from, 323. 

When not defeated by delivery of/-, fa., 451. 

Fraudulent misrepresentation, on, 165, et seep See False Fepre- 


sentation. 

Warranty on, 165. See Warraniy. 

Of specific cliattel pjasses property, when, 148, 149. 

Seller may rescind for fraud, 466. 

But not after re-sale by purchaser to hondfick purchaser, 'ih. 
Second purchaser no better title than first, 760. 

Except where buys in market overt, 8. 

Or buys negotiable instrument, / 56. 

SemUe, sale not rescinded by stoppage in tremsitv., 748. 
Eesoission for fraudulent, ib. 

No rescission of, for breach of warranty, Iv o. 

When payment a condition to transfer of property, ; 2., < oo. 
Contract of, when ambulatory untfi delivery, 703. ^ ^ 
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SALE — contimied. 

Seller on credit, when liable for re-sale, 199. 

Breach of condition of sale entitles buyer to rescind, 175, 
Misdescription, when such breach, 175, 176* 

Mistake as to subject-matter of, effect of, 170. 

Of one thing as another, effect of, ib, 

SAILOR, 

May not insure wages, 'why, 497. 

SALKELD, 

Vol, 3 of no authority, 59. 

SATISFACTION. See Accord and Satisfaction, 

Meaning of term, 309. 

SCHOOL, 

Setting up a, near another school, not actionable, 260. 

SCIENTER, 

Material in action for false representation, 165, et scq;. 

Not so in an action for warranty, ib. 

What equivalent to, 168. 

Omission of, in count for keeping vicious bull, held fatal after 
verdict, 619. 

SCIENTIFIC PERSONS, 

Their opinions, when evidence, 509. 

SCIRE FACIAS, 

All defendants to be joined in, 517. 

Or omission accounted for, ib. 

Distinction, when statutory, 518. 

SCOTCH BOND, 

English Statute of Limitations pleadable to, 658. 

SEA. See High Seas. 

Invading banks, a common enemy, 259. 

SEAL, 

Liability for injuring in engraving, 204. 

SECRECY, 

A mark of fraud, 3. 

SEDUCTION, 

Of servant from service, action for, 269. 

Promise to pay annuity to victim, void, 145. 

Unless under seal, ib. 

Trespass lies for, 429, 430. 

Bond in consideration of past, good, 344. 

Though cohabitation continues, ib. 

In consideration of future cohabitation, void, ib. 

When action maintainable for, by father, 269. 

When not, ib. 
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SEIGNOEY, 

No question concerning it can be tried in, 638, 

SEIZUEE, 

Of goods under /a., when satisfies debt, 101. 

Of person under ca. sa. does not, 102. 

SELF-DEFENCE, 

Against common enemy, damage by act done in, not actionable, 259 
Hitting A., by accident, in parrying B., actionable, 421. 

SEPAEATION DEEDS, 

Wben void as against creditors, 19. 

When void as illegal, 343. 

SEPAEATIST, 

A competent witness, 414. 

SEEYANT. 

See Master, 


SET-OFF, 

By one debtor sued alone for joint debt, 5 IT. 

Plea of, construed distributively, 125. 

Payment by tenant of debt, prior charge, &c., when not merely a, 
156, 15T. 

SETTLEMENT, 

In account, when a payment, 5T8. 

Deed of, 2T. See Fraudulent Conveyance, 

Of claim, when a consideration, 29. 

On wife, when void as against creditors, 20, 21. 

Void when intended to defraud future ones, 22. 

When void though party making it not the debtor, 23. 

When as against purchasers, 2T . 

Of disputed account by payment of less, 306. 

By payment of groundless claim, ih. 

By agreement to pay part of claim, ih. 


SHEAF, 

Distrainable, 394. 

SHEEIFF. Bee Behming Officer, 

Not a trespasser by relation to act of bankruptcy 4d0, 4o1. 

Not liable for seizim before commissioa under fl. fa. without nohc. 
of act of bankruptcy, 461. 

Yet suok seizure unlawful, 450. ’ _ 

Seizure mthout notice, salemfk notice after commission, skenff 
Uable, in trover, Cooper t. Gfntty, 435,^ et seq. 

Cooper V. Ohitty, still law substituting fiat, &o., for 
“ commission,” 465. _ _ „ , j 

So where sale mthout notice and before commission, Ganand 

V. Carlisle, 461 — 464. ^ , a~a 

Now not Uable in such case, where sale before fiat, &o., 4o4. 



950 


IITDF.X. 


SHEKIFF — 'Co^itimiecL 

Transactions ivliliout nolke, of acb of bankruptcy protected by 
statute, 454, 455. 

Execution ^vMch is an act of bankruptcy not protected, 457. 
Clause protecting slier ilf where judgmont for above 50L, and 
sale before, &c., 5 GO, 5G1. 

Indemnified, — identified witli execution creditor, 4G2, 4G3. 

Course where judgment debtor’s title doubtful, 453. See Inter- 
pleader. 

Ratification by execution creditor of acts of, 322. 

Action by, for misinforming as to subject of execution, 432. 

Bound to levy goods fraudulently conveyed or taken in execution, 
24. 

Bond to, for fees void, 306. 

Got no pay, at common law, ih. 

When may break house to execute process, 88, et seq. 

May break house of a third person, when, ih., 04. 

May break house to take for felony or on suspicion of, 90. 

May break house to deliver possession in ejectment, 89. 

May not break defendant’s house to execute civil process, 92. 

If door open may enter house to execute civil process, 91. 

May break stranger’s house, when, 93, 94, 

When so doing a trespasser, 95, 96. 

When not, ih. 

House only a castle for self and family, 03. 

Execution oifi. fa. good, though effected by trespass, 93, 99. 

Not so of ea. sa., 102, 

May break inner doors for execution, 95, 98. 

Or doors of outhouses, (fee., ib. 

May break outer doors, to retake after escape, 95. 

Or to carry off goods taken in execution, 97, 

Or, if ejected, to regain admission, 05. 

What not a breaking of the door, 90, 97. 

May break outer doors at the king’s suit, 89, 97, 99. 

After demand of admission, <fec., and notice of process, <fec., 
ib. 

Suspicion of guilt of felony not enough to justify, 99. 
Exception from this rule, ib. 

Need not demand admission before breaking inner door, 97. 

May arrest by touching through hole, ih. 

Execution may be set aside if effected by trespass, 1 00. 

Liability of, to creditor if set aside, 101, 102. 

Duty of, before house-breaking, 89 — 91, 93, 94. 

Locked in, when may break out, 97. 

Practice to discharge defendant arrested by unlawful breaking, 100. 
Assignment by, under fa. of term, how to foe pleaded, 119. 

Not liable for false return, unless actual damage, 263. 

When liaWe for detainer under valid writ, 102, 104. 
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SHERIFF — continued, 

!INot liable in trespass for detaining prisoner too long, IS 8. 

Creditor not liable by ratification for acts of, when, 321. 

Liability of, as returning officer, 227. See Betiirli.uj Q^icer. 

Hot liable for taking insufficient bail, 232. 

When bound to levy thougli goods assigned, 24. See Fraudukyd 
Conveyance. 

Tbe two of London, tbe one of Mddlesex, 586. 

Qucbtc, can be expel tenant under/, fa., 122. 

SHIP. See Carrier, stoppage in Transitu, Wharfinger. 

Liabibty of owner as common carrier, 206. 

At sea, sale of, not void against creditors, for want of delivery, 16. 

* Effect of mortgage of, 204. 

Owner may sue for damage by dangerous cargo, when, 209, 

Condition by, when does not extend to gross negligence, 219. 
Part ownership of, not partnership, 859. 

SHOP-BOOK, 

Entries in, when evidence, 290. 

SHRUBS, 

Hot distrainable, when, 391, 

SIC UTERE TUO UT ALIEHUxM HOH L.^DAS, 

Application of the maxim, 262. 

SIGHATURE, 

Of agreement within s. 4 of St. of Frauds, 285, 

Heed only be of party to be charged, ib. 

Of acknowledgment to save Stat. of Lim., 582, 5S4. See Limita- 
tions. 

Of agent, sufficient under Rail, and Canal Trafiac Act, when, 218. 

SIMOHY, 

Bond void for, 344. 

Plea of, must be certain, 621. 

SKILL, 

Liability for not exercising, 196. 

SLAHDER. 

Privileged communications, 258, 

SOLDIER, 

When not liable to foreigners for hostile acts, 664. 

SOYEREIGH PRIHCE, 

Liability of, to suits in foreign countries, 662, 663. 

Here, when a British subject, 660. 

Hot liable for acts of state, ib. 

Cannot sue for invasions of prerogative, 663. 

SPECIAL CASE, 

Power and duty of justices to state, when, 695, 696. 
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SPECIAL DEMURRER, 

Abolished, 124. 

SPECIFIC PERFORMAISrCE, 

Decree’ for, of contract in restraint of trade, 308 

SPORTma, 

Phraseology, when it may explain written contract, 553. 

STAMP, 

Proper presumed, if instrument withheld, when, 323. 

Pledge does not require a mortgage stamp, 203, 

When alteration requires a new, 832. 

Want of, when pleadable specially, 83. 

STAJNDUSTG BY, 

Doctrine of, applied to case of mortgagee, 524. 

STATUTE. See Illegality. 

Remedy where liability not created by, form provided by, 273. 
Remedy where liability created by, form not provided by, ib. 
Remedy where liability created by, mode of remedy provided, ih, 
ISTot creating liability, giving form, old form may be used, 272. 
Action for infringing, where penalty only imposed by, ih. 

Prescribing mode of doing act, compliance with, when need not 
be shown in pleading, 289. 

Contracts prohibited by, are void, 344. See Illegality. 

When imperative,, when directory, *353, 354. 

Explanation of by contemporaneous usage, 253. 

Of limitations, 574, See Limitations, Statute of. 

When several acts separate offences under, 667. 

STATUTE OF FRAUDS, 

IS'ot to be made a means of fraud, 504. 

False characters,” not within s. 4, 172. 

Lord Tenterden’s Act as to, ih. 

Deeds not within, 286. 

Composition with creditors when void by s. 4, 308. 

Agreements to answer for the debt, Sc., of another, 274. 

JNo action on, unless in writing and signed, ib. 

What agreement is such, 275. 

Wot such, unless principal remains liable, ih. 

The nature of the jpromise, the test whether such, ih. 

Not such if extinguish principal’s liability, ih., 276. 

Indemnities not such, ib. 

Only promises to creditor, (fcc., of principal are such, ih. 

Only collateral promises are such, 274. 

N ot such unless remedy subsists against principal, ib. 

Promise by B. for return of things lent to A., when such, ih. 
Promise to principal himself not such, 277. 

Promise to pay off charge on own goods for which another 
liable, not such, ih. 
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STATUTE OF FRAUDS — continued. 

Agreement^ meanmg of, 2TT. 

Del credere employment of agent not sucb, ih. 

What must be written, ih. 

The consideration need not be in writing, 278, 279. 

Parol evidence of, inadmissible to explain promise, ib. 
Parol evidence admissible to identify subject of promise, 2. 

Rules as to admission of parol evidence, 279. 

Whole p'omise must be in writing, 280, et seq. 

To what extent promise may be inferred, 280, 281. 
Agreement may be in several documents, 283. 

Connection between them must be patent, ih. 

Parol evidence inadmissible to connect, ih. 

Letter to a third person may satisfy the statute, 284. 

Offer in writing may be enough, ih. 

Names of both the parties must appear, ih. 

Signature by the party to be charged sufficient, ib. 

Unless agreed that both should sign, 285. 

Signatures by auctioneer or factor, 286. 

Agreement unwritten not wid by, 289. 

Admissible in evidence except in an action on it, ih. 

Parol guarantee enforced against attorney, 286. 

Difference herein between ss. 4 and 17 of Act, ih. 
Inadmissible if defendant would be charged by it, 

287. 

Third persons may take advantage of the statute, ib. 

The section only goes to evidence, 284. 

Agreement must be in writing before action, 287. 

Reduction to writing may have a retroactive effect, ih. 

Letter long after actual agreement will satisfy the act, 2^, 
288. 

Though disclaiming liability, ih. 

Replication to plea that contract not in writing, 289. 

When unnecessary to aver that contract in writing, ih. 

General rule as to this, ib. 

Agreements not to he performed luitUn one year. 

S. 4, not actionable if unwritten, 296. 

Object, .A, 299. ^ 

Capable of performance within year, not within, 

Hire for beyond year determinable on payment for year, is 


within, ih. . 

For a year’s service from a future day, is within, to. 

From next day, not, ib. 


Contracts determinable within year, may be within, 
Contract to pay annuity within, ib. 

Contract performable on one side within year, 


ih. 

not, zA, 


300. 

Bondlan v. Beed discussed, ib. 
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STATUTE OF FRAUDS— cojiKmted. 

Part performancej statute not satisfied by, 299. See 234. 

Contract to purchase an annual, within, 283. 

» 

STATUTE OF LIMITATION'S. See Limitations. 

STATUTES CITED, 

17 John, Magna Gharta (c. 29, Monopoly, Edited 9 Hen. 3,) ; 357, 
361. 

18 Ed. 1 (Espulsion of Jews) ; 401. 

2 Rich. 2, c. 3 (Fraud. Conv. [repealed]) ; 11. 

6 Rich. 2, c. 2 (Venue) ; 649. 

32 Hen. 8, c. 34 (Covenant, Reversion) ; 51, et stq. 

34 Hen. 8, c. 4 (Bankrupt) ; 781. 

c. 34 (Venue) ; 651. 

5 6 Ed. 6, c. 16, ss. 2, 3, 4 (Sale of Offices) ; 344. 

13 Eliz. c. 5 (Transfers void against Creditors) ; 1, et seg. 

c. 7 (Bankrupt); 775. 

27 Eliz. c. 4 (Transfers void against Purchasers) ; 6, et seq. 

31 Eliz. c. 6 (Simony) ; 344. 

21 Jac. 1, c. 19 (Bankruptcy) ; 709. 

16 <k 17 Car. 2, c. 8 (Jeofails, Venue) ; 651, 652. 

29 Car. 2, c. 3, {Btat. of Fraicds), not to be a means of fraud, 
504. 

ss. 3, 4, 5, 7, 17 (Signature) ; 583, 584. 

s. 4 (Contracts for more than year) ; 296, et seq. 

(Lease); 541. 

(Guarantee) ; 274, et seq. 
s. 17 (Sale) ; 279, 286. 

29 Car. 2, e. 7 (Sunday) ; 666. 

2 W. & M., Sess. 1, c. 5, s. 2 (Distress, Sale) ; 137, 563. 

(Distress, Sheaves, Arc.) ; 394. 

4 Anne, c. 16, s. 9 (Attornment) ; 564. 
c. 17 (Bankrupt) ; 775. 

4 & 5 Anne, c. 6 (Jury to be de corp. com.) ; 652. 

9 Anne, c. 14 (Gaming) ; 341, 344. 

12 Anne, s. 2, c. 12 (Simony) ; 344. 

4 Geo. 2, c. 28, s. 6 (Merger) ; 54. 

5 Geo. 2, c. 30, s. 7 (Bankrupt) ; 775. 

7 Geo. 2, c. 8, s. 8 (Stock Jobbing [repealed]) ; 348. 

c. 15 (Carrier by Vvater) ; 219 
11 Geo. 2, c. 19, s. 19 (Distress [tresp. ah init.'\) ; 137, 563. 

26 Geo. 2, c. 86, s. 2 (Fire, Carriers) ; 218. 

14 Geo. 3, c. 38 (Wager Policies) ; 490. 

36 Geo. 3, c. 86 (Butter) ; 345. 

39 (fe 40 Geo. 3, c. 98 (Thellusson Act) ; 382. 

c, 99 (Pawnbrokers) ; 204. 

43 Geo. 3, c. 141 (Protection of Justices) ; 676. 

49 Geo. 3, c. 126, s, 4 (Sale of Offices) ; 344. 
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STATUTES CITED— con&wec?. 

51 Geo. 3, c. 64, s. 4 (India Bond, negotiable) ; 478. 

53 Geo. 3, c. 127, s. 3 (Excommunication) ; 415. 

56 Geo. 3, c. 50, s. 6 (Distress) ; 391. 

57 Geo. 3, c. 60, s, 3 (Brokers) ; 348. 

4 Geo. 4, c. 34 (Master and Servant) ; 692. 

c. 83 (Fcictors) ; 759. 

6 Geo. 4, c. 16, s. 12 (Bankruptcy) ; 454. 

s. 108 [repealed] ; 465. 
c. 81, ss. 25, 26 (Excise) ; 347. 
c. 94 (Factors) ; 759, 760, 762. 
c. 155, s. 53 (Pilot) ; 218. 

7 Geo. 4, c. 57 (Bankruptcy) ; 465. 

7 (fc 8 Geo. 4, c. 25 (Simony) ; 345. 

9 Geo. 4, c. 14,' s. 1 (Lord Tenterden’s Act) ; 575, 576. 

(FTou joinder. Bankrupt) ; 516. 
s. 3 ; 578. 

ss. 5, 6 (Signature) ; 582, 584. 
s. 6 j 172, 174. 

(Stamp) ; 585. 
c. 15, s. 1 ; 414. 

(Amendment, Yariance) ; 593. 
c. 94 (Simony) ; 345. 

11 Geo. 4 1 Wm. 4 (Land Carriers’ Act) ; 210, 213. 

1 Wm. 4, c. 22 (Interrog.) ; 640. 

c. 69, s. 5 (Nonjoinder, Carriers) ; 517. 

1 <fe 2 Wm. 4, c. 58, s. 6 (Interpleader) ; 453, 467. 

3 <fe 4 Wm. 4. c. 27, s. 42- (Signature) ; 583. 
c. 42, s. 5 ; 585. 

s. 9 (Nonjoinder) ; 516. 
s. 23 (Change of local venue), 656. 
ss. 23, 24 (Amendment, Variance) ; 593, 
594, 595. 

5 (fe 6 Wm. 4, c. 76, s. 14 (Patent) ; 358. 

(Restraints of Trade in boroughs) ; 358. 
c, 83 (Patent) ; 358. 

1 2 Viet. c. 110 (Insolvency) ; 257. 

s. 61 [repealed] ; 465. 

2 & 3 Viet. c. 29 (Bankruptcy) ; 454. 

c. 57 (Patent) ; 358. 

5 ck 6 Viet. c. 39 (Agents intrusted. Advances) ; 760, 766. 

6 <k 7 Viet. c. 18 (Registration) ; 256. 

s. 82 (Returning Officer) ; 272. 
c. 85 (Lord Denman’s Act) ; 415. 

7 & 8 Viet, c, 76 [repealed]; 55. 

c. 110, s. 29 (Director of Co.) ; 352. 

8 Viet. c. 47, s. 2 (Dog Stealing) ; 395. 

8 <k 9 Viet. c. 106, s. 9 (Merger) ; 55. 
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STATUTES CITED --coniinmd. 

9 <fc 10 Tict. c. 93 (Accidental Death) ; 262. 
c. 98 (Pawnbrokers) ; 204. 

11 & 12 Yict. c. 42, s. 35 (Jervis Act, Justices) ; 686. 

c. 43 (Jervis Act, Summary Convictions) ; 680, 
687. 

c. 44, s. 2 (Jervis’ Act, Protection of Justices) ; 666, 
679. 

c. 106, s. 4 (Bankruptcy, Penewal of Debt) ; 348. 

12 t 13 Yict. c. 106, s. 14 (Bankruptcy) ; 790. 

s. 125 (Reputed Owner) ; 14, 432. 
s. 133 (Bankruptcy, Execution) ; 447, 454. 
s. 145 (Bankruptcy, Leases) ; 791, 794. 
s. 204 (Bankruptcy) ; 145. 

14 & 15 Yict. c. 25, s. 1 (Emblements) ; 545. 

c. 25, s. 2 (Distress) ; 396. 

c. 100, ss. 1, 2, 3, 25 (Grim. Ca. Amendment) ; 
609—619. 

15 cfe 16 Yict. c. 76 (1st Com. L. P. Act, 1852 ; New Assign- 

ment) ; 123. 

ss. 10, 38, 39 (Nonjoinder, Amendment) ; 
517. 

ss. 34, 35, 37, 38, 39 (Nonjoinder, 
Amendment) ; 519 — 521. 
ss. 41, 182 (Change of Local Yenue) ; 656. 
e. 51 (Abolishing special demurrer) ; 124. 
s. 52 (Pleading) ; 429 
s. 75 (Distributiveness) ; 125. 
s. 75 (Divisibility) ; 603, 604. 
s. 79 (Joinder of Issue) ; 124. 
s. 143 (Amendment, Suggestion) ; 622. 
s, 222 (Amendment) ; 123, 601, 603. 
c. 83, s. 36 ; 344. 
c. 239, s. 46 (Amendment) ; 603. 

17 & 18 Yict, c. 125 (2nd Com. L. P. Act, 1854 ; Amendment) ; 

605. 

c. 31 (Railway & Canal Traffic Act, 1854) ; 213, 
et seq. 

c. 36 (Bills of Sale Act) ; 14—17 
c. 90 (Usury) ; 345. 
c. 104, ss. 55, 57 ; 17. 

s. 296 (Navigation) ; 265. 
s. 388 (Pilot) ; 219. 
ss. 502^ — 516 (Carriers by Water) ; 219. 
c. 125, s. 20 (Evidence, Affirmation) ; 414. 
s. 83 (Eq. defence) ; 312, 313. 

18 & 19 Yict. c. Ill (BiU of Lading) ; 757. 

c. 120 (Building) ; 345. 
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STATUTES CITED— co)^^mued 

19 (fe 20 Yict. c. 25 (Crossing Cheque) ; 488. 

c. OT, s. 1 (Writ, Goods) ; 451. 
s. 3 (Guarantee) ; 279, 
s. 6 (Acceptance of Bill) ; 47l. 
s. 11 (Debtor beyond Seas) ; 517. 
c. 98, s. 14 (Signature); 584. 

s. 14 (Limitations) ; 576, 577. 
c. 108, s. 5 (Distress) ; 397. 
s. 30 (Costs) ; 221. 

20 (fe 21 Viet, 0 . 43 (Justices’ Special Case Act) ; 695 — 697. 

c, 85, s. 59 (Grim. Con.) ; 430. 

21 & 22 Yict. c. 48 (Oaths) ; 415. 

0. 49 (Oaths) ; ib, 

c. 72 (Crossing Cheque); 488. 

c. 90, s. 31 (Medical Act) ; 147. 

22 Yict. c. 10, s. 1 (Quaker’s Affirmation) ; 415. 

22 tfc 23 Yict, c. 22, s. 9 (Bev. Ca., Amendment, <fec.) ; 612, 

613. 

* c. 35 (Conditions, Forfeiture) ; 30, ei seq^. 

23 Yict. c. 38 (Stock* jobbing) ; 348. 

23 24 Yict. c. 63 (Oath) ; 415. 

c. 126 (3rd C. L. P. Act, 1860 ; Joinder) ; ss. 19, 21 ; 
522. 

ss. 14, 15 (Interpleader) ; 467. 
s. 36 (Amendment) ; 605. 

24 Yict. c. 11 (Foreign Law, Ascertainment of) ; 639. 

24 25 Yict. 0 . 66 (Evidence, Affirmation) ; 414. 

c. 96, ss. 41, 72, 94 (Yerdict, Indictment) ; 608. 

ss. 78, 85 (Fraudulent Agent) ; 76 ^ 
c. 100, s. 60 (Yerdict, Indictment) ; 609. 

0 . 134 (^^The Bankruptcy Act, 1861”) ; 795. 
s. 81 ; 454, 460. 
s. 131 (Bankruptcy, Leases) ; 794. 

25 26 Yict. c. 63 (Carrier by Water) ; 219. 

26 (fc 27 Yict. c. 41 (Innkeeper) ; 109. 

c. 77 (Conviction) ; 686. 

28 (fe 29 Yict. c. 86, ss. 1 — 6 (Partnership) ; 857 — 859. 

c. 94 (Carriers’ Amendment Act) ; 211. 

STEPHEIN, J. F., 

His work on Criminal Law excellent, 414. 

STOCK EXCHANGE, 

Employer of broker, when bound by rules of, 551. 

Of Liverpool, rule of, admitted in evidence, 552. 

STOPPAGE IN TEANSITU, 

Eight of, 699, et seq. 

Founded on equity, 737- 
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STOPPAGE IN TE AN SITE — continued, 

Enpaid seller has a right of, on buyer’s insolvency, 74*7. 

Except against bond fide assignee for value of bill of lading, ib. 
Eight of, only in question where property has passed, 758. 

During transit the goods at buyer’s risk, 748. 

Semhle, not a rescission of sale, 748 — 750. ^ 

No right of resale on, before credit expired, sem., 751. 

Seller may resell after credit expired, on refusal to pay, sem., ib. 

Before credit expired, if goods perishable, sem., ih. 

Who may stop, ih 

Surety for price may not, ib. 

Tend or, in whom property has not vested may, ib, 

A wrongful, does not rescind sale, 750. 

Can only be before end of journey, ib. 

Vesting of property not essential to right of, 751. 

In transiUb, when goods are, 752, et ^eq. 

While in the hands of carrier as such, ib.^ 753. 

Or place of deposit connected with their transmission, ib. 
Warehousing with carrier, or seller, may determine transit, 752. 

So, arrival of^oods at place where to be at order of buyer, ib. 
Shipment free oh-, board ” an end of transit, ib. 

Carrier’s possession iai^the seller’s, 753. 

Nature of carrier’s possession during transit, 717. 

Wlien changed by new contract between carrier and buyer, ib. 
What iusuflicient to change possession, ib. 

Test whether transit ended, 754. 

Intention, the test of end of, 755. 

Whose intention, ib. 

Fart delivery when not«n end of, ib. 

End of transit may be anticipaied, ib. 

Eatification of unauthorized, can only be during transit^ 322. 
Carrier cannot prolong transit, ib. 

Enforcement of claim against buyer, does not defeat right of, 756. 
Notice of, to whom, ib. 

Order to deliver to vendor, binding on master, ib. 

Bond fide assignee of bill of lading not subject to, ib. 

If bill negotiable, and indorser had title, 757, 758. 
Enauthorized pledge of bill by factor did not transfer it, 759. 

Does by Factors’ Act, v/hen, ib. 

Decisions upon that Act, ib. 

It only applies to mercantile transactions, 761. 

Who an ‘‘agent,” ndthin, 762. 

Does not apply when notice of want of authority, 763. 

W'hat such “notice,” ih. 

Does not apply where mala fides^ ih. 

Pledges or liens for antecedent debts, not within, ib. 

Meaning of “ document of title,” in, ih. 

Of “ intrusted,” ih. 
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STOPPAGE m TUAmiTJJ^contrnued. 

Of negotiable security,” 764. 

Of pledges and liens,” ih. 

Of advance,” ih. 

Criminal liability of agent, 765. 

Effect on, of pledge by consignee, 765— 707. 

Pledged with Ms goods, they applied first to discharge pledge, 
705. 

Effect of pledge by factor, after landing of goods, 767. 

STK ANGER. See Covenant, Money Paid. 

Payment of another’s debt bj, without his assent, no discharge 
of it, 311. 

Cannot mahe another his debtor, by paying other’s debt, 157. 
Goods' of, when not distrainable, 397. 

STREAM, 

Underground, diversion of, v/hen lawful, 263. 

SUMMONS, 

Required to give justice of peace jurisdiction, when, 6. 

When warrant on non-appearance to, 680, 681. 

SUNDAY, 

Several acts of exercising ordinary calling on, one offence, 666. 
By-law against traffic on, when void, 378. 

SUPPORT, 

Action for removal of, 261, 319. 

When right of to be alleged by plaintiff, 319. 

.Should be when adjacent support claimed, ih. 

Right to, for house, prescriptive, 261. 

Pleadings in actions for taking away support, 319. 

Of land to land, right to, natural, ih. 

Of house to house, right to, 262, 

SURETY, 

May recover indemnity, v/hen, 149 — 151. ’ See Indemnity. 

From CO- surety, when, 151.. 

New remedies given to surety, 152. 

For bankrupt lessee, when liable for rent, 793. 

SURPLUSAGE, . 

What, 591. 

When imperfect answer to matter of aggravation is, 130. 
SUSPENSION, 

Cannot be of vested right of action, 311. 

Distinction, where original right qualified, ib. 

Where performance by agreement suspended, ih. 

Agreement for, a ground of cross action, 312. 

Whether an equitable defence, ib. 
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SUSPENTSION— 

Of STiitj wlien a consideration, 306. 

Of civil remedy in case of crime, 26f. 

Only, as against the criminal, ib. 

TAILOE, 

Liability of, for cloth, bailed to, 204. 

TAUNTOJN, J., 

Value of his obiter dicta, 690, 

TENAl^T. See Landlord and Tenant 

Paying charges, may deduct from rent, when, 156. See Rent 
Eemedy of, for payments of charges paramount, 158. 

Money received, when for rent paid by, to wrong party, 164. 
Of mortgagor. See Mortgagor and Mortgagee^ 

Mortgagor when tenant at will, 531, 537, 

I7ot a, generally, 565. 

At sufferance, when, ih,, 537, 

Cannot underlet, why, 566. 

At sufferance, definition, 537. 

Trom year to year, covenant with, may run, 54. 

TENDED, 

Waiver of, 308. 

On distress, 13?. See Distress. 

TEEM OF YEABS, 

Bemains in bankrupt until accepted by assignees, 789, et seg. 
What such acceptance, ib. 

On acceptance, bankrupt discharged, 791. 

Assignees compellable to elect, ib. 

On their refusal to accept, bankrupt may surrender, ib. 
This only applies between lessor and lessee, 792. 

Not where bankrupt assignee of term, ib. 

Nor to underlease by bankrupt, 793. 

Assignees bound to elect in reasonable time, 794. 

How long keep possession before electing, 795. 
Surety for bankrupt, liability of, 793. 

Exoneration of assignees by reassignment, 79. 

TESTE, 

When goods bound at date of, 453. 

THEATBE, 

Contract to perform at unlicensed, void, 345. 

Usage of theatricals, when written contract explained by, 552, 

THELLUSSONS ACT, 382, 383. 

TIME. See Custom. 

‘^Ten days at least,” 684. 

Beasonable time, where none fixed, for appearance, ib. 

Five days’ notice,” 688. 
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TITHES, 

Covenants, will run witli, 77. 

TITLE. See Market Overt^ Negotiable Instrument, W arranty. 

Defective statement of, cured by verdict, 614. 

Statement of defective, nof^ ib. 

Possession, a sufficient against a wrong-doer, 315. 

Of inco;rporeal right, not so, 318. 

Enjoyment under licence of subject of easement is not, 318. 
By relation, 435, See Bankruptcy, Belation. 

When may be derived, from party without, 477. 

When need not be pleaded, 80. 

Covenants for, run with land, 62. 

May be enforced by peaceable entry, 115. 

Claim of, when ousts jurisdiction to convict, 093. 

TO WIT, 

Effect of, 592. 

TRADE, 

Freedom of, by Magna Charta, 361. 

Offensive, when ac^Jn for carrying on, 260. 

Contracts in restraint of, when void, when not, 356. 

Things delivered in the way of, cannot be distrained, 391. 
Instruments of, conditionally privileged from distress, 396. 
Covenant not to carry on a particular, runs with land, 56. 

TRADE-MARK. 

Liability for use of another’s though not scienter, 154. 

TRADESMAN. See Custom, Damage, Sale, 

Liable for loss of customer’s goods delivered to shopman, 31 5. 
Entries in books by deceased servant of, when evidence, 290. 

TRANSFER. See Assignment, Fraudulent Conveyance, Sale. 

Of negotiable instrument, 469, See Negotiable Instrument. 

TRANSITORY ACTION, 

Rules respecting venue in, 649. See Venue. 

TREES, 

In nursery ground not distrainable, 391. 

TRESPASS. See Master and Servant, 

By corporation, 433. 

For throwing squib, where damage by others throwing it again, 417. 
For consequences of lawful act, ib., 419. 

Act of third person when a, by defendant, 417. 

Distinction between it and case, 417, 425. 

Mistake as to form of action not now fatal, 425. 

Malice, immaterial in, 418. 

“ By a mean without a touch,” ib., 425, et seq. 

The Football Case, 421. 

VOL. I. 3 Q 
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TPvESPASS — continued, 

JSoTse in Lincolnh Inn-fields^ Oase^ 424. 

What done hy inevitable necessity not a, ih. 

Damage by terrified person, "when not a, 423. 

For damage by train under loss of presence of mind, when not, ih. 
For accidental striking of A., in self-defence against B., 421. 

For lawful acts becoming trespasses by accident, 424. 

ISTot for damage to cattle straying on railway, 425. 

When not for arrest, 425, 431. See Arrest, 

For negligent driving, when, 426, 427. 

Vi et armis, 430. 

For injury to servant, ih. 

For continuance of trespass, 426. 

Trespasser not bound to replace thing destroyed, 426. 

Allegations in count for, distributable, 605, 606. 

For mesne profits^ when not before entry, 525. 

Effect of ^^not possessed,” when both parties in possession, 317. 
Against sheriff for breaking house, 88. See Sheriff. 

When execution good, though sheriff a trespasser, 99. 

For arrest by unlawful house-breaking, 100. 

To house, averment of expulsion from only aggravation, 115. 

Plea need not justify expulsion, ib. 

Exception, 126, 337. 

Ah initio must be specially replied, ib. 

Tests, whether a distinct or matter of aggravation, 128. 

In count for, to realty, taking a distinct wrong, 130. 

Conversion of goods in, only aggravation, ib. 

Co-trespassers need not be joined in, 513. 

INot for entry under title, 115, et seq. 

Not possessed ” what in issue under plea of, 317. 

Nor for merely consequential injury, ib. 

Only trespass where injury loilfid and immediate, 428. 

Unless consequential damage, then case also, ib. 

For seduction, 429. 

Not for communicating wrong direction to process of law, 431* 
When not for inducing court to issue void process, ib. 

When for participation in execution under void process, ib. 

Or irregular process, subsequently set aside, ib. 

Not, if set aside for ground of error, 432. 

Set aside for irregularity protects officer, ib. 

Not if knew process void, ib. 

Not for arrest of certified bankrupt, 432. 

Of party privileged, ib. 

By servant, master liable, when, 323. 

Not by lessee before entry, 528. 

Allegations in count for, when divisible, 605. 

Not against sheriff for unlawfully detaining prisoner, 138. 

For mesne profits by mortgagee, 525. 
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TRESPASS — contimt^ed. 

. For assatilt beyond seas within realm, 623. 

Against governor of colony, for assault there, ih. 

Jurisdiction of to be pleaded specially, 623. 

See Aggravation^ Forcible Fniry, Liberum tenementum^ Mesne 
Profits. 

TRESPASS AB miTIO, 

Abuse of authority given by law, creates a, 132. 

Must be replied, 136. 

Nonfeasance does not create a, 132. 

Irregularity after distress does not create a, 1 37. 

By irregular distress, when not, ih. 

When not, by relation to act of bankruptcy, 44=8. See Sheriff. 

In case of distress, 137. See Distress. 

TRIAL. See Evidence^ Variance. 

Amendment at or after. See Amendment^ Variance. 

TROVER, 

Jction of. 

Definition, 446. 

History of, ih. 

Against wrongful detainer of goods for loss of them, 189. 
Possession, title against wrong-doer, 315. 

Property not in issue under general issue, 316. 

Damages not always the value of the goods, 465. 

Waiver of by suing for money received, ih. 

Not possessed, issue on plea of, 316. 

Puts ill issue plaintifi'^s property as against defendant, ih. 
Against vendor for conversion of goods left with him, 199. 

. Against bailee, 225. 

Against sheriff, 435. See Sheriff. 

Presumption of value, against defendant not producing goods, 
315, 316. 

Special plea required to deny property, 316. 

Plea of not possessed,” when required, ih. 

By bankrupt for after-acquired property, ih. 

When by stranger, where sale void by St. of Frauds, 287. 
Demand and refusal, question for jury, 444. 

Waives trespass, 446, 447. 

On delivery up of the goods, no damages, 447. 

TRUST. See Fraudulent Conveyance, 

When imphed, 4. 

For accumulation, when void, 382. 

With clause against anticipation during coverture, 380. 
Undeitaking a, creates a duty, when, 178, 191, 192. 

Contract to commit breach of, may be valid, 348. 

Notice of a, taken at law, 821. 
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TEUSTEE. See Nonjoinder, 

WLen the landlord of tenant let in by cestui que trust lets, 569.. 

For creditors, when not a partner, 854. 

UBI JUS IBI EEMEDIUM, 

AppKcation of, 227, 255, 637, 638. 

ULTBA VIBES, 

Doctrine of, 350. See Corporation. 

UNDEBUBOUN-D STBEAM, 

ITo action for diversion of, when, 263. 

UISTDEBLEASE, 

When a breach of condition, 42. See Condition. 

Contribution between underlessees, 156. 

USAGE. See Customs. 

To explain ancient statute, 253. 

USE AND OCCUPATION, 

When lies, where assignment void, 87. 

USUBY, 

Statutes against, repealed, 145. 

Bills in renewal of bills void for, held void, 145. 

VALUABLE CONSIDERATION. 

See Consideration. 

VARIANCE, 

1. In Civil Oases, 591. See Amendment. 

Is where pleadings and proofs disagree, 586. 

When proof required of unnecessary allegation, ih., et seq. 
Averment, whole of which immaterial, need not be proved, 591. 
Otherwise, when part material, ib. 

Instances, ih. 

Instances of surplusage, ib. 

Effect of, to wit, in saving a, 592. 

Effect of, “but on the contrary,^’ 591. 

Bristow V. Wright, vicious effect of, 692. 

As to prescriptive right, 603. See Divisibility, 

Divisibility of verdict on plea of payment or set-off, 604. 
Divisibility of allegations, 605. 

Matter of averment substantial proof of sufficient, 606. 

Matter of description must be proved literally, ib. 

Instance of matter of description, ib. 

2. In Criminal Cases, 

Law as to, before 14 <fe 15 Viet. c. 100, 606. 

How much of indictment need be proved, 607. See Indict- 
ment. 

When averment may be struck out, ib. 

Offence proved must be of same degree as that charged, 608. 
Statutory exceptions, 609, 
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V ARIAN CE — continued. 

Amendable by 14 &: 15 Viet., c. 100 ; 609. 

Of, names, descriptions, and ownership, iK 
if variance not material to merits, ih, 
if defendant not prejudiced by amendment, ih. 
Mode of amending, 610, 611, 

When amendment to be made, 612. 

When to be applied for, ih. 

Instances of amendable variances, 611. 

Instances of variances not amendable, ih. 

Why not, ih. 

From felony to misdemeanor, when not, ih. 

VENDOR, 

Withholding evidence of value, presumption, against, 323. 
VENDOR AND PURCHASER. See Sale^ Stoppage in Transitu. 

Vendor on credit, liability for resale, 199. 

VENUE (Neighbourhood), 

History of law of, 648, et seq. 

Originally the hundred or vill was the, 649. 

Why necessary to lay a, 642, 645, 649. 

Distinction between local and transitory causes, ih. 

Any venue for transitory, ih. 

Used to be traversable, 650. 

Verdict to stand if trial where venue laid, 651. 

Jury de corpore comitatus, 652. 

Effect on, of local justification, 653. 

Change of, on motion, history, 652, 656. 

Change of, on common affidavit, 653. 

Not where action on specialty, ih. 

Or bill, cheque, or note, ih. 

Or award, sem., 654. 

Or charterparty, sem., 653. 

General rule as to, ih. 

Not changed without judge’s order, &c., 65o. 

When changed on common affidavit, ih. 

When on special affidavit, ib. 

Changed to county most convenient for trial, ib. 

Transitory in action by lessor v. lessee, 651. 

By lessee v. lessor, ih. 

By assignee of reversion v. lessee, ih. 

By lessee v. assignee of reversion, ih. 

Local in action by lessor v. assignee of lessee, ih. 

By assignee of lessee v. lessor, ib. 

By assignee of lessee v. assignee of lessor, ih. 

By assignee of lessor v. assignee of lessee, ib. 

' Why this, ih. 

Substantial distinction as to, 641. 

When judgment idle, if venue wrong, ih. 
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YENXJE — continued. 

Judge’s order to change, when reviewed, 656. 

Change of, in local actions under 3 <fe 4 Wm. 4, c. 42, ih. 

May be in either county, where two local causes of action joined, ih. 
Charge of, in ejectment, ih. 

In action d. justices, local, 679. See Justices. 

Naming a, a prayer that action may be tried in county named, 646. 
May be here for pulling down house abroad, when, 647. 

May be here for cause of action arising abroad, 623. 

VERDICT, 

Aider by. 

Instance of, in case of omission to allege attornment, 619. 
Instance of intendment to support verdict, 620. 

Ambiguous allegation to be construed in support of, 621. 

Secvs, formerly, to support pleading, on demurrer, ih. 

This distinction ignored, ih. 

Suggestion of material facts may be made after, by leave, 622. 
Cannot be general in two counts for one trespass, 120. 

When for defendant proving part of plea, 125, 127. 

May cure statement of title defectively set out, 614, 615. 

Why, 618. 

Not statement of a defective title, 614, 615. 

Holders, indorser, if demand (fee., on acceptor on day of payment, 
not alleged, the omission not cured by verdict, 614. 

So omission to allege notice of refusal, ih. ‘ 

Cures omission to state promise to pay, when, 620. 

Omission to allege malice when not cured by, ih. 

Of for money payable” is cured by, ih. 

When for plaintiff where several trespasses in same count, 127. 
VIDELICET, 

Use of, 592. 

VOLUNTARY CONVEYANCE, 

When fraudulent against creditors, 21. 

Voluntary undertaking, liability for, 177. 

VOTER. See Action. 

Liability of returning officer to, 227, 257. 

Right to vote was inseparable from freehold, 244. 

Right of action for not receiving vote, 270. 

If fraud and malice, ih, 

WAGGONER, 

Liability of, 206. 

WAIVER. See Exoneration and Discharge. 

Of contract not under seal, may be without consideration, 310. 

And oral, ih. 

Cannot be of contract under seal, 313. 

Of breach of condition. See Condition, 

Of forfeiture, ih. 
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W A I VER — continued. 

Of tart, by suing for money received, 465, 

Of tender, 318. 

.. Of trespass by bringing case, 428. 

WALLACE, 

On reporters, referred to, 59. 

WAREHOUSEMAIN, 

His liability as bailee, 204. 

WARRAINT. See Justice of the Peace. 

Defects in, when immaterial, 681. 

When a ground for adjournment, ih. 

When necessary for summary conviction, 683. 

Justice’s, when issues after information, 681. 

WARRAINTY, 

What is a, 166. 

Action for described, 165 — 167. 

False representation on sale, when not a, 165. 

Scienter immaterial, where action for warranty, 165. 
Distinguished from fraudulent misrepresentation, 165. 

ISTo action on, unless made at time of sale, why, 165. 

By agent, of professed authority, implied, 170. 

Is collateral to sale, 175. 

Distinguished from condition, ib. 

Property passes notwithstanding breach of, 175. See Sale. 
Of quiet enjoyment, not of title, implied, 55, 160. 

Sale cannot be rescinded for breach of, 175. 

Consideration for, 180. 

WATCH, 

Liability of watchmaker repairing for loss of, 205. 

WATERCOURSE, 69. See Covenant 

Licence to use, not a title against wrongdoer, 318. 

WASTE, 

Action of for feeding deer (?), 395. 

WAYGOIKG CROP. 

When tenant entitled to by custom of country, 539. 

Plea of the right, ih. 

Where possession of land remains in him, if so entitled, ib. 
WELL, 

Draining another’s, when not actionable, 263. - 

WEST, 

His Simboleography,” a very good book, 412. 

WHARFINGER, 

His liability as bailee, 204, 205, 

. For damage to vessels, 205. 

To goods through defects in crane, 205. 
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WHEATSHEAF, 

Distrainable, 394. 

WIFE, 

Action for persuading to keep away from husband, 256 
WILL, 

A voluntary conveyance within 27 Eliz. c. 4 ; 26. 

Q%ics>fe a breach of condition against assignment, 43. 

Alteration or mutilation of presumably after execution, 834. 

WINDOW, 

Arrest through broken pane of, 9?. 

When may not be broken to do execution, 88, 98, et seq. 
WITNESS, 

Competency of, as to religious belief, 413. 

When competent, ik 

The questions to test his competency, ih. 

Infidel, sworn on wire dire^ when, 413. 

Belief in future state, whether required, ib. 

In punishment as part of divine system required, ib. 

Infant, postponement of trial to teach nature of oath, 414. 
Affirmation by, instead of oath, 414. 

Form of, ih. 

Case of Atheist willing to be sworn, 414. 

Excommunication does not disqualify a, ib. 

Unable to attend, mode of procuring his evidence, 649. 

If not compellable to attend for defence, when terms put on pro- 
secution, 639, 640. 

A felon a competent, 416. 

Action against for malicious prosecution, 269. 

Not Christian, may be sworn according to his own religion, 398. 

When infidel not allowed to be sworn on gospels, 407. 
Distinction between competency and credibility of, 409. 

No action against, for defamation in his evidence, 269. 

Opinion of, generally not evidence, 490. 

Of expert is, 509. 

On subjects requiring course of habit or study, ib. 

Of policy broker may be, 609, 610, sem. 

When justices of peace may enforce attendance of, 668. 

WOMAN, 

See Anticipation^ Bastard, Fornication, Marriage, Seduction, 
Separation. ■ 

WOBD, 

Ordinary meaning of, varied by custom of country. See Custom. 
Statutory construction of not to be varied, 653. 

‘‘But on the contrary,^^ effect of, in pleading, 591. 

WOBDS. Expressions, Phrases, and Terms. 

“Ability,” 172, ct seq. 

“About,” 661. 
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W OKDS — continued. 

Across country” (Sporting), 553. 

Advances,” T62. 

Agent ” (Factor’s Acts), 7 62. 

Amendment of, in indictment, 611. 

Old walk,” to “ long walk,” Oil. 

Cow,” to heifer, ih. 

Widow,” to spinster, il. 

Sheep,” to lamb or ewe, 612. 

Filly,” to mare, ih. 

“ Spade,” to iron without handle, ih. 

Sheep,” not to cow, ih. 

Geese,” not to fowls, ih. 

Why not (N.B.), ih. 

Apparent,” 16. 

Assign,” 46. 

‘‘Assignee,” of reversion, <fec., 49, 62, 53. 

“ Bale,” 551. 

Bond fide, 3, 18, 456. 

“But on the contrary,” 591. 

“ Calcutta linseed,” 539. 

“ Contra pacem” 642. 

“Decided,” 678. 

“ Duty,” allegation of, ih. 

“Directory,” 353. 

“Flowers,” 620. 

“Free on board,” 753. 

“Furs,” 211. 

“ Good barley,” 550. 

“ Goods supplied” (construed as “ to he supplied”), 283. 

“ Gross negligence/^ 196, 197 ; 35 L. J. C. P. 321. 

“Guest,” 112, 113. 

“ Gulf of Finland,” 550. 

“I will see you paid,” 275. 

“ In consideration of your having this day/’ 282. 

“ In consideration of your being in advance,” 282. 

“ Infidel,” 400. 

“ Insolvent,” 22. 

“Intrusted,” 760, 763, 764. 

“ In turn to deliver,” 551. 

“Issued,” 834. 

“Joins,” and “takes” issue, 124. 

“Knowledge,” 487. 

“ Lady Day,” 554. 

“ Leaping before you come to the stile,” 138. 

“ London,” 377, 551. 

“ Malice,” 271. 

“ Martinmas,” 554. 
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Micliaeimas/^ 553, 554. 

Money payable/’ effect of omitting to allege, 620. 
More or less,” 559. 

“Not elsewhere,” in acceptance of bill, 834. 

“Not insured,” 215. 

“ Not possessed,” (plea of), 718. 

“Notice,” 457, 487. 

“ On the contrary,” 591. 

“ Or any hops whatever,” held surplusage, 591. 

“ Other product,” 391. 

“ Payment,” in 5 & 6 Yict. c. 39, 764. 

“Per Ftoc,” 169. 

“ Prime singed bacon,” 555. 

“ Product,” other, 391. 

“Public trade,” 392. 

“PubHc,” the, 168. 

“ Residence,” 15, 96. 

“Servant,” 212. 

“ Silks,” 211. 

“ Special contract,” and “conditions,” 215. 

“Takes issue,” 124. 

“ The mortgage,” 280. 

“The pubHc,” 168. 

“The world,” a loose expression, per Parke, B., 860. 
“Thereupon it became his duty,” 622. 

“ 1000 rabbits,” 552. 

“To charge,” in Stat. of Prauds, 287. 

“To load in regular turn,” 551, 

“ To the world,” holding out self to, 860. 

“ To wit,” 551. 

“Trinkets,” 210. 

“ Upon the true faith of a Christian,” 415. 

“ Usage of trade,” 549. 

“ Vi et armis^^’ 642. 

“ Voidable” and “ void,” 466. 

“Warranty,” 175* 

“ Weekly.account,” 558. 

“WilfuUy,” 272. 

“Yielding and paying” a covenant, 778. 


WORKMEN, 

Combinations of, legality of, 378. 

WRIT, Arrest, Bxecution, Sheriff. 

Of summons when amendable, 603. 

Not to evade statute of limitations, ih. 
Of election for parliament, form, 227. 

Oiji. fa., when binds goods, 451. 
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WRITTEN INSTRUMENT, 

Qimre can sheriff expel tenant under, 122. 

Larceny of, 108, 109. 

Explained or added to by custom, 539. See Custom. 

Alteration in, effect of, 796. See Alteration. 

WRONGDOERS, 

No contribution or indemnity between, 153. 

Possession sufficient against, 315. See Fossession. 

YEAR, 

Agreements not to be performed within a, must be in writing, 283. 
See Statute of Frauds. 
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